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FOREWORD

Every year up to two million individuals facing trial on criminal
charges, awaiting sentencing following conviction, or seeking treatment
while in prison are screened and evaluated for mental aberration. Such
mental health examinations involve determinations of competency to stand
trial, judgments about insanity and the degree of responsibility that should
be assigned to the defendant, predictions of dangerousness, recommendations
for disposition after criminal conviction, and other psycholegal questions.
They may be invoked for various patent and latent purposes at several stages
in the criminal justice process, and may take place in court clinics,
forensic hospitals, community mental health centers, and corrections
facilities. This volume is directed to practitioners in the areas of mental
health, criminal justice, law enforcement, and corrections who plan,
administer, or evaluate mental health examinations in criminal justice
settings.

This volume is the culmination of an "evaluability assessment” of
forensic mental health examinations in criminal justice which was funded by
the National Institute of Justice (Grant No. 79 NI AX0070) as a part of its
National Evaluation Program (NEP). The study was conducted by my colleagues
and me at the National Center for State Courts in Williamsburg, Virginia
between October 1979 and June 1981. Of course, the propositions made in the
book, the model process presented, and other views expressed are those of
the authors and do not necessarily reflect the positions of the National
Institute of Justice or the National Center for State Courts.

As we began our study, our focus was narrowly on the practices and
tools of psychiatrists, psychologists, social workers, and other mental
health workers, as they are applied to the examination of criminal offenders
in the determination of various psycholegal questions. It soon became
apparent that any study of forensic mental health examination, as an
instrument of the legal system, must take into account the manner in which
that system defines the use of that instrument, as well as the ways in which
the results of the examinations are communicated within the system. Hence,
our broadened focus of inquiry, introduced in Chapter 2, includes the
delineation of the psycholegal question and the provision of the acquired
information to criminal justice authorities, as well as the actual data
acquisition component of the forensic mental health examination process.
Although the broadened focus clearly encompasses a very significant
interaction of the criminal justice and mental health systems, this volume
eschews the analyses of the very complex and abstract psycholegal concepts
in criminal law (e.g., criminal responsibility) which have already filled
the pages of many books and periodicals. Instead, it is concentrated on the
day-to-day practices and procedures of the mental health and criminal
justice systems in delineating, acquiring, and providing information about
the mental aberrations of criminal defendants. -

As with any study of this size and duration, many people helped,
besides those of my colleagues noted on the title page. Also, for seeing
this volume to completion, I owe thanks to quite a number of persons. Most
of them, if not all, do not need the public acknowledgement in these pages
that may prove to be, as one astute reader of such acknowledgements put it,

a droopy flower in their lapels. Suffice it to say
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that I am sincerely grateful to each of them, though unnamed they remain. I
hope that they accept this volume as a token of my gratitude, forgive its
shortcomings, and claim 1ts merits as their own.

I' K'
Williamsburg, September 1981
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PART 1

ISSUES, DEFINITIONS, AND A FRAMEWORK OF INQUIRY



Chapter 1 -

AN INTRODUCTION TO FORENSIC MENTAL HEALTH
SCREENING AND EVALUATION

On March 30, 1981, in the Nation's capitol, John Warnock Hinckley,
Jr., a 25-year-old gunman described in the media as an “"aimless drifter,”
a "loner,” "loser,” and a "psycho,” shot President Ronald Reagan and
three others in the President's party in order to gain the attention of a
teenage actress he had never met. The evening of the shooting, former
President Gerald R. Ford, himself the target of an attempted
assassination during his administration, commented that no protection can
be given against a "crazed gunman.” He put Hinckley in a class of
"loners, kooks, [and] screwballs."” A pawnbroker in Dallas, Texas, who
apparently sold Hinckley the gun used in the attempt, stated that he knew
Hinckley was "nuts.” Similar reactions came from the public in letters
to newspaper editors and in television interviews.

President Reagan himself, on April 22, in the first interview he
gave the press after the shooting acknowledged the possibility of
Hinckley's mental illness by making these comments: "I hope, indeed 1
pray, that we can find an answer to his problem. He seems to be a very
disturbed young man. He comes from a fine family. They must be
devastated by this. And I hope he'll get well, too.” Shortly after
these comments were made, Thomas Szasz, the controversial author of The
Myth of Mental Illness (1961) who believes that "it is wrong to say that
a person is mad or his act is insane when what we really mean is that he
is bad or his behavior 1s offensive” (Szasz, 1970), took the President to
task publicly, saying that his remarks about Hinckley were "unfounded and
misguided and . . . have gravely prejudiced his trial” (Szasz, 198l1).

Undoubtedly, it 1s a troubled person who thinks that the killing
of a President could win him the love of a stranger. Here there can be
little disagreement. The complexities, difficulties, and disagreements
arise in trying to separate criminal conduct from behavior rooted in
mental aberration, badness from madness, if you will. It would be wrong,
either as a matter of common or statutory law, or as a matter of moral
theory or practice, to convict and punish someone for committing acts of
which he or she was unaware and did not consciously choose to commit.
Further, common-law doctrine has long held that a person charged with a
crime could not be required to stand trial if he or she were so mentally
disordered as to be, in effect, mentally absent from the proceedings.
And, like any "normal” individual, the mentally disturbed person who is
charged with a crime 1is entitled to the entire panoply of constitutional
guarantees and protections under law, such as the presumption of
innocence until proven guilty. '

But how and when is the fitness of a criminal defendant to undergo
the rigors of an adversarial trial tested? How is the legitimacy of the
claim that psychological forces impaired a defendant's capacity to
refrain from criminal behavior evaluated? Why are these questions raised
in some cases and not in others? Who makes these determinations of
mental incompetence to stand trial or lack of criminal reponsibility due



to psychological impairment? Controversial cases such as John W.
Hinckley, Jr., periodically bring these questions to the public attention
in dramatic fashion, but the legal, methodological and moral issues that
the questions evoke have troubled the courts for some time.

For many persons facing trial on criminal charges, awaiting
sentencing after conviction, or hoping to serve their sentence in a less
restrictive enviromment tham a prison, much can hinge on the outcome of a
mental health examination conducted by a psychiatrist, psychologist, or
social worker. It is estimated that one to two million forensic mental
health screenings and evaluations are conducted in the United States each
year (National Institute of Law Enforcement and Criminal Justice, 1979;
Pollack, 1968). Screening and evaluation may occur for various reasons
at any of several stages in the criminal justice process. They may be
performed in court clinics, community and regional forensic mental health
centers, hospitals, and corrections facilities. The process may be
informal (relying primarily on intuitive judgment) or formal (using
standardized methods), extensive or circumscribed, and may serve specific
disposition, placement, or treatment decisions. The mental health
evaluator or examiner may be a policeman, a jall or prison counselor, a
probation or parole officer, a social worker, an attorney, a nurse, a
psychologist, or a psychiatrist.

The results of such forensic mental health evaluations can have
profound effects on the destinies of persons charged with or convicted of
crimes. The opinions of mental health professionals routinely form the
basis for such determinations as whether a client-offender is competent
to proceed to trial or be sentenced, is criminally responsible, is
capable of responding to conditions of probation, or simply is more
appropriately processed by the mental health system than by the criminal
justice system. Indeed, the findings of the mental health professional
in large part determine whether a client-offender is to become a patient,
a prisoner, or a free person.

We have, no doubt;, entered a period of considerable debate
regarding the proper stance toward the management of aberrant behavior, a
debate that has spawned a considerable literature. For instance, small
libraries could be filled solely by the writings concerning the
ideological and theoretical underpinnings of the perceived shift from a
criminal justice to a "therapeutic justice,” where criminal deviance is
equated with sickness and punishment is replaced by therapy, and where
the authority of the helping professions seems limitless (see, generally,
Robitscher, 1980; Miller, 1980; Morse, 1978; Kittrie, 1971). The legal
criteria that, to a large degree, define the forensic mental health
examination process have not escaped the scrutiny that has generated
recent works on competency to stand trial (Roesch and Golding, 1980),
insanity (Thornberry and Jacoby, 1979), and dangerousness (Monahan,
1981). Much has been written to weave these criteria into the fabric of
mental health law (Wexler, 1981), psychiatry (Halleck, 1980), and
psychology (Monahan, 1980). Many state legislatures appear tireless in
their seemingly yearly alterations of the semantic formulation of their
mental health statutes. And certainly, court decisions in mental health



{

law have drawn the attentions of an increasing number of psycholpgists,
social workers, and psychiatrists, as well as legal scholars.

However, although much has been written about the subtle points of
the language and content of the law that affects forensic mental health
screening and evaluation (e.g., the admissability of conclusory
statements by a psychlatrist testifying in support of an insanity
defense), not much attention has been paid to the day-to-~day operations
that constitute forensic mental health screening and evaluation, and what
Michael Perlin (1980) has termed the "socialization of the law."” It is
almost as i1f the central process of forensic mental health screening and
evaluation were a "black box" into which the criminal justice system
places requests for information (e.g., court—ordered examinations of a

defendant's fitness to stand trial) and later retrieves the requested

information (as, for example, in expert testimony), but whose inner
workings remain mysterious.

Consider the Washington Post's account of the preliminary
examination of John W. Hinckley's competence to proceed to trial.

John W. Hinckley, the drifter accused of shooting President
Reagan, was tentatively declared mentally fit to stand trial on
assassination charges yesterday. But a federal judge ordered him
to undergo further mental examinations, primarily to determine if
Hinckley was sane at the time of the shooting.

Hinckley's lawyers—-faced with evidence said to include
videotapes of him firing at the president and a letter to actress
Jodie Foster saying he would shoot Reagan in an effort to impress
her~-said in caurt that they were considering entering a plea of
gullty by reason of insanity. His parents have sald he was under
psychiatric care for five months before the shooting. _

However, U.S. Attorney Charles F.C. Ruff asked that the
government be permitted to thoroughly examine Hinckley's mental
state before a team of defense psychlatrists hired by Hinckley's
lawyers.

Shortly after yesterday's initial hearing began, a report was
presented from James L. Evans, a court-appointed psychiatrist who
had examined Hinckley for three hours Wednesday at Quantico Marine
Base. ’

In a brief, one—-paragraph statement read to the court, Evans
said that he found Hinckley was able to understand the charges
against him and was capable of assisting in his own defense--a
routine, preliminary finding of mental fitness to stand trial.

Ruff had already requested, however, that a full investigation
be made to determine whether Hinckley was sane at the time. But
Hinckley's chief defense counsel, Vincent J. Fuller of Williams &
Connolly, said such an examination would be premature.

"We are concerned . . . that government [mental experts] not
have access to the defendant prior to our having done so on our
own terms,"” Fuller said. ' '

Ordinarily, it 1is the defense lawyers who request such
hospitalization to determine mental competency. Ruff's early



request to do so appeared to indicate that federal prosecutors are
anxiocus to block an imsanity plea. . . .

Although Bryant's order gives the defense team equal access to
Hinckley, it will be the government staff that has him under
constant observation while he is confined in the federal
facility~—granting them what ome observer said yesterday would be
"the first crack” at evaluating Hinckley's mental state.

Legal sources familiar with the case said that prosecutors are
probably concerned that if the government's mental examination
takes place after the defense conducts its evaluation, the defense
might later at trial challenge the validity of the govermment's
findingso.

"It's the beginning of the battle of the experts. It's the
first volley,” one source said. (Pichirallo and Kiernan, 1981)

We are told plenty of the complex tactical maneuvers by
prosecution and defense lawyers aimed at getting to the "black box"
first. First;, a judge gives the order for a preliminary examination of
Hinckley. Then, James L. Evans, a court-appointed psychiatrist, delivers
his terse verdict-—Hinckley is fit to stand trial--after spending three
hours with Hinckley two days after the shooting. But what tests or
procedures did Dr. Evans subject Hinckley to? What mysterious wisdom did
he consult to reach a verdict? What was done for three hours to reach a
conclusion that might have been self-evident to the publie at large?

What are the inner workings of the "black box"?

Developing Practice Versus Developing Theory

Bertrand Russell (1961) distinguished between two sorts of
knowledge, knowledge of truths and knowledge of things, and he put a lot
of stock in the latter, saying that it always involves "some knowledge of
truths as its source and ground (p. 218)." Closer to the subject at
hand, Roesch and Golding (1980, p. 12), in their very thorough and
thoughtful treatise on competency to stand trial, distinguish between
observational and theoretical terms in the principles of law.

Theoretical terms of law are such constructs as competency, insanity and
mens rea. Observational terms are those descriptive of operations and
observable behavior. Echoing Bertrand Russell, Roesch and Golding note
that "it is important to realize that even 'observational terms' have a
low-level inferential abstract quality.” As pointed out by Monahan and
Loftus (in press) in their review of psychology and law, researchers of
equal commitment to the scientific method will differ as to whether it is
a more fruitful research strategy to first develop theory and only chen
proceed to gauge the fit with reality, or first view actual operations
and then, perhaps; inductively generate theory.

This book will focus primarily on practice, or knowledge of
things, if you will. We hope to guide the reader, at least initially,
not by ideology or theory, nor by an analysis of the psycholegal concepts
of competency, insanity, or dangerousmess, but rather by scrutiny of the
day-to—-day operations of the criminal justice and mental health systems
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in providing forensic mental health screening and evaluation. The
purpose of this book is to record, discuss, and evaluate the procedures,
involving the often complex alliances of the legal and mental health
professions, for making determinations of a defendant's mental
aberrations that may affect the course of the criminal proceedings.
Simply put, our purpose is to open the "black box" of forensic mental
health examination, unravel its mysteries, and connect its inner workings
to those procedures that impinge upon i1t. In this book we do not attempt
to examine the consistency of the American system of jurisprudence, nor
do we seek to address the broad issues of the role of psychological
disturbance in criminality and the efficacy of the helping professions in
the area of mental health and the law. Legal issues are not elaborated
here in great depth.  Our position is that it is better to arrive at
propositions for mental health screening and evaluation in the criminal
justice context by extrapolating from observation of practices, rather
than by logical deduction from a priori assumptions.

We assume, as do other writers (Miller, 1981; Wexler, 198l), that
the relationship between theory and practice in mental health law is
inconsistent. An inductive approach to the study of foremsic mental
health examination that looks at what actually happens on a daily basis
in court clinics, community mental health centers, jail services, and
other facilities that evaluate mentally disabled offenders, seems to us a
far more timely and productive approach than a deductive analysis of
legal and psychological precedents, rules, and assumptions. And, as has
been argued by Morris and Hawkins (1970), "[r]ivers of ink, mountains of
printers' lead, and forests of paper have [already] been expended on an
issue [insanity] that is surely marginal to the chaotic problems of
effective, rational, and humane prevention and treatment of crime. We
determinedly inSulate ourselves from the realities we are facing (p.
176)." Michael Perlin (1980) put it this way:

In the practice of law, just as in the practice of other
professions or trades, it is often the mores and customs which
deserve the attention usually paid to the written rules of
substance and procedure. Although thousands of words are written
about the subtle points of a significant court decision or
statutory revision, usually limited analysis is given to what can
be termed the "socialization of the law." (p. 194)

In summary, this book encourages rethinking what is actually done
to determine the existence of mental aberration in a defendant that would
alter the course of the criminal proceedings. It advocates beginning
this rethinking with a hard look at what happens in practice. Consistent
with this orientation, the second part of the book is devoted entirely to
a detailed description of the practice of forensic mental health
screening and evaluation in twenty different forensic units throughout
the country. The discovery of practice departing from the legal
assumptions will, hopefully, begin to challenge those assumptions and
lead theée way to reform of practice, and the reformulation of theory
“"grounded” (see Glaser and Strauss, 1967) in the practice.



Overview of the Book

This book should serve to bound and define forensic mental health
screening and evaluation for the reader, provide an understanding and
appreciation of its complexity, and finally provide a framework for
effectively addressing change and innovation. In the first three
chapters of the book, Part I, we attempt to explain the logic of forensic
mental health screening and evaluation from a functional perspective.
Part 1 introduces the issues, describes the elements of an operational
definition, and provides a logical framework of inquiry useful for
viewing and understanding the operations conducted in the name of
forensic mental health examination.

This introductory chapter is meant to explain the organization and
content of this book, and to communicate its major emphasis on practice,
on the "knowledge of things” postulated by Bertrand Russell. It also
attempts to show, by citing the case of John W. Hinckley, Jr., that the
distinctions made between disturbance and depravity--between madness and
badness, 1f you will-—-are something that the public has no difficulty
expressing itself about. And, while the specialized and technical
judgments made by psychiatrists, psychologists and social workers may be
foreign and mysterious to them, it has no difficulty in recognizing what
is "erazy.”

Starting in Chapter 2, the book begins to consider specifically
the process of forensic mental health examination. Here is presented the
operational definition upon which the strategies, tactics, and contexts
discussed later in the book heavily depend. The chapter explains the
types of offenders or alleged offenders subject to screening and
evaluation; the types of criminal justice authorities who initiate the
screening and evaluation process; the process by which criminal justice
authorities delineate the information required; the types of mental
health personnel who conduct the mental health examination; the mental
health information collected; the process by which the mental health
information is provided to the criminal justice authorities; and,
finally, the manner in which the mental health information is used by the
criminal justice authorities. The chapter ends by introducing a
functional model of the forensic mental health screening and evaluation
process, which is elaborated in Part III of the book.

In Chapter 3, we discuss the rationale and purposes of the method
of inquiry called "evaluability assessment” that we used to address four
basic questions: What 1s the nature and scope of the forensic mental
health examination process? How does it operate in practice? Can and
should it be subjected to disciplined inquiry by evaluation research
wethods? And if so, how and by what methods? The chapter also presents
the results of a telephone survey of 121 selected forensic mental health
programs throughout the country by which we intended to generate a
preliminary aunswer to the first of the basic questions in the context of
reality, and set the stage for the study of the practice of the forensic
examination process. Thus, equipped, in Part I of the book, with an
operational definition, a framework of inquiry, and an appreciation of
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the issues involved in mental health screening and evaluation, the reader
is introduced to the description of the practice in court clinics, jails,
mental health centers and other forensic facilities throughout the
country.

The detalled descriptions of actual forensic mental health
screening and evaluation conducted by means of various types of
collaborations between the mental health and criminal justice systems are
given considerable prominence in this book. Part II of the book,
beginning with Chapter 4, describes the operation of mental health
screening and evaluation in five court clinics, four jails, seven
community and regional forensic mental health centers, two centralized
hospital units, and two community corrections programs throughout the
country. Each of the twenty distinct operations is described using the
logical framework of inquiry--encompassing the acquisition, delineation,
and provision of mental health information--~suggested by the operational
definition in Part I of the book. Each forensic mental health screening
and evaluation program description contains a brief history of the host
agency or facllity where the program operates; a summary of the program's
goals and objectives; an illustration of the flow of client—-offenders
into and through the program; discussions of how mental health
information is delineated by the referral source, acquired by the program
staff, and provided to the user; and a review of the procedures and
systems used for feedback, quality control, and program evaluation.

The prominence and importance that the detailed descriptions of
the practice of screening and evaluation are given here, are based on the
premise that knowledge about the actual operations of such programs is
lacking. "How do they do it in other places?”™ is a question we heard"
asked repeatedly by administrators and practitioners alike, many of whom
were well acquainted with the rules, assumptions, and theories in mental
health and the law. Another reason for the space given to description of
procedure is the hope that improved knowledge about practice, and the
discovery of practice departing sharply from theory, will lead to the
reform of practice and, perhaps, the clarification of the theory.

Parts I and II of the book provide the conceptual and factual
bases for Part III, in which we propose, beginning in Chapter 9, how a
model process of mental health screening and evaluation might operate at
each step of the process and how it might operate within an actual
interagency context. Chapter 9 introduces a model process of forensic
mental health screening and evaluation, which is divided into three major
components and fourteen steps.  This generalized model is articulated in
greater detaill, and more forcefully, in Chapters 10, 11, and 12 of the
book. Each of these chapters discusses a major component of the model
process and its operations and includes a number of specific tersely
stated propositions. Each proposition is positioned in the model process
and discussed in terms of its viability from various perspectives of
practice, research, and theory.




In Chapter 10 we explain, and make a number of propositions about,
the process component of delineation including all activities, standards,
rules, and established procedure that serve to initiate, focus, and
define the legal-psychological question that confronts the criminal
justice authorities and 1s passed on to mental health personnel. The
delineation of the forensic mental health screening or evaluation, when
done properly, answers the questions "Who is to be examined by whom,
when, and for what reasons?” The chapter discusses issues centering on
the formal evaluation referral. It suggests, however, that formal
procedures, such as the transmittal of a court order, are but one very
limited means by which the needs and wishes of the criminal justice
system are conveyed to the mental health system. In Chapter 11, we
describe and propose several steps in the data collection process by
which mental health workers acquire information directly from the
defendant by means of interviews or tests, or get information about the
defendant from sources (e.g., a family member) other than the defendant.
This chapter opens the "black box" and, perhaps, lends at least some
credence to the contention of prominent spokespersons of the mental
health and legal professions that the judgments made by mental health
professionals in deciding between mental illness and criminality are not,
in fact, exclusively technical and specialized but moral, social, and
political as well (Szasz, 1970; Bazelon, Note 1). Chapter 12 describes
the transfer of the information, delineated (as discussed in Chapter 10)
and acquired (as discussed in Chapter 11), to the criminal justice
authorities. Although the courtroom testimony of psychiatrists and
psychologists grabs the headlines, especially in controversial cases,
most of the information acquired by mental health workers to support
opinions about competence to stand trial, mental state at the time of the
offense, sentence disposition, amenability to treatment, dangerousness,
and other psycholegal questions are communicated by means of formal
(often standardized) letters or reports to the court. The chapter
discusses the process of provision, entailing both formal and informal
mechanisms whereby the mental health professional responds to the
requests by criminal justice authorities for mental health information
about defendants.

The last chapter of the book places the model process into a
discussion of the context of the systems, agencies, facilities, and
situations in which it might be realistically applied. The chapter
explains how the complex relationships and alliances formed by the mental
health system, law enforcement, and the judicial system are shaped by a
nunber of factors related both directly to the client-offender and his or
her entanglements with the law, as well as other factors only indirectly
related to the individual, the crime (or alleged offense), and his or her
mental state. The propositions articulated in this last chapter have
implications for social policy and the program evaluation of forensic
mental health facilities. Also discussed are recommended strategies for
monitoring, quality control, and program evaluation of forensic mental
health screening and evaluation programs. It is argued that the ultimate
goal of improved foremsic mental health programs may best be served by
developing the internal program evaluation capacity of such programs, as
opposed to commissioning external evaluation efforts.

10
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1. Bazelon, D.L. The role of psychiatry in judicial
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Chapter 2

A DEFINITION AND A FRAMEWORK OF INQUIRY

It has been observed that change depends heavily on how the issues
are initially defined (Ryam, 1971; Caplan and Nelson, 1973; Skinner,
1971). Walter Lippmann once said that "[f]or the most part we do not
first see, and then define, we define first and then see" (Lippman, 1927,
p. 81), In this chapter, we attempt to define forensic mental health
screening and evaluation in operational terms. This effort at definition
may at first seem antithetical to the suggestion in Chapter 1 that the
introduction of the principles and rules of a system before observation
and understanding of practice and convention may impede improvement of
the system. The definition and framework of inquiry presented here will
not, however, attempt to place screening and evaluation in the context of
ideology, theory, rules and assumptions but instead ground our
understanding of screening and evaluation in operations and procedure.

Definition

Operational definitions describe entities in terms of how they are
put to use or how they work. They group specific procedures or
operations into particular, clearly identifiable aspects or elements in
order to allow for a better understanding of those procedures and the
identification of related i1ssues and problems. The general operational
definition of forensic mental health screening and evaluation which
guided our study is as follows:

Screening and evaluation is the process conducted by mental
health personnel, at the direction of criminal justice
authorities, for the purposes of delineating, acquiring, and
providing information about the mental condition of
client-offenders that would be useful for decision-making in the
criminal justice system.

This general statement encompasses all the activities, procedures, and
operations occurring in the interaction of mental health and the law,
conducted to determine mental disturbances in convicted and alleged
offenders. FEach of the nine elements, italicized in the above statement,
constitutes a distinct aspect of the operation of forensic mental health
screening and evaluation.

The elements, presented in a slightly different order than in the
general statement for ease of discussion, are further defined in the
following pages. The objective is to amplify the full meaning and
discuss the 1mport of the individual elements, provide the necessary
commentary supporting the concise general statement of definition, and
introduce the framework of inquiry discussed in the second part of this
chapter.

13
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Process. A particular activity or set of activities, directed
toward a client-offender, subsuming many different methods and
involving a number of steps or operations.

The screening and evaluation process may include a number of
operations that vary in complexity, terminology, and formality and may
entail differential allocations of mental health staff resources. For
example, the process, as defined above, may be a clinical interview
conducted by a psychlatrist or psychologist, a psychological test, a
neurological evaluation, a mental status examination, a social history
interview, a nursing assessment, a ward observation, or a combination of
these. The process may be invoked at various stages of the criminal
proceedings for various psychol%gal reasons. Staff resources devoted to
the process may vary with the professional discipline and training of the
personnel involved and the amount of time consumed by the process. A
cursory mental status examination may take only twenty minutes, while the
administration of a battery of psychological tests may require an entire
day or more. v _ *

This broad conception of the process of forensic screening and
evaluation is reflected in the writings of both the mental health
professions and in legal formulations. For example, in his description
of a "theoretical ideal model of a psychiatric evaluation,” Gerard (1974,
p. 26) notes that the model need not be followed as he outlined it since
"[e]very mental health professional develops his own style. The crucial
question 1s not the format in which the information is presented, but
rather whether all the information has been gathered and considered.”

The American Law Institute, in their Model Penal Code (1962), propose
that the psychiatric examination of a defendant entails "any method . . .
which 1s accepted by the medical profession for the examination of those
alleged to be suffering from mental disease or defect.”

.The process may be given various names. Some observers make clear
distinctions between screening and evaluation. For instance, Pelc (1977) .
views screening as the simplest form of evaluation, one which a QAUyNM*’a
paraprofessional is capable of performing. "The.purpose of screening is %'//’///
assessment of an offender's suitability of eligibility for a specific
. intervention or rehabilitation program,” writes Pelc, a psychologist (p.

277). In his view, classification is an intermediate step used to select
the most appropriate intervention alternative. He suggests that
evaluation 1s "the most psychologically sophisticated process for
assessing an offender's psychosocial functioning”™ (p. 279). The latter
1s conducted by a professional with graduate training for the purpose of
assessing personality development and the likely response to treatment
intervention. These differences in terminology may be reflected in a
jurisdiction's practices. 1In the District of Columbia, for example,
"screening examinations” are conducted in the Superior Court by staff of
‘the District Forensic Psychiatry Division. If further examination for
competency or criminal responsibility is needed, a screening recommends
further evaluation.
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Information About Mental Condition. Data concerning an
individual's physical, emotional, and/or cognitive functioning,

and behavioral and social history, including inferences drawn from
this information with regard to past, present, and future behavior.

Information about mental condition subsumes almost all that may be
known about an individual, including his or her social and physical
environment. Included are such observable characteristics as gender and
general appearance, speech, mood or affect, orientation, social and
family history, and behavioral responses in formal testing settings.
Subtle inferences about personality and abnormal mental trends
(delusions, hallucinations, toxic states) may be drawn from an
individual’s reactions to tests like the Rorschach or the Minnesota
Multiphasic Personality Inventory (MMPI), or from insights gained by
interview of the client-offender. Accumulated documentary and research
materials, and medical data gathered during physical examinations, X-ray,
and laboratory tests may also contribute to the available information
about the mental condition of an individual.

0f course, uncertainty about the mental condition of a
client-offender may not be the primary purpose of the psycholegal
exercises but only serve tc hide latent objectives (Roesch and Golding,
1980; Roth, 1980; Steadman and Braff, 1975). Pretrial requests for
mental health screening and evaluation, for example, may be prompted by
considerations of legal strategy (e.g., assistance in plea bargaining,
test of the court's receptivity to the insanity defense), preventive
detention, or a lack of other, clear alternatives (Geller and Lister,
1978). A recent survey of North Carolina judges and defense attorneys is
revealing. Two~thirds of the judges responding believed that motions for
competency evaluations were used by the defense to delay trial; however,
most of the judges said they grant such motions "unless they believed the
motion was being used as a transparent delay tactic” (Roesch and Golding,
1978) . Questioned about their reasons for requesting competency
evaluations;, most attorneys were unclear or gave reasons suggesting
motives unrelated to concermns about their client's competency to
participate in the judicial proceedings.

Client-Offenders. Individuals who are involved in the criminal
justice process as convicted criminals or alleged offenders, and
whose mental condition has been questioned.

Client-offenders are all those persons suspected or convicted of
crimes, whose mental health has been questioned by criminal justice
authorities at some point before, during, or after the criminal justice
proceedings. This includes, but is not limited to: (1) persons who may
have not been previously institutionalized but who have been brought to
the emergency room of a hospital by a police officer (who has observed
the person engaging in bizarre behavior); (2) individuals detained under
an emergency detention statute, awaiting mental health screening;

(3) persons suspected to be or found to be incompetent to go ahead with
criminal proceedings; (4) defendants found not guilty by reason of
insanity; (5) persons adjudicated under special statutes as, for example,
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"sexually dangerous individuals"; (6) convicted offenders receiving
mental health treatment as part of their probation program; and

(7) convicted and sentenced offenders who have become mentally disturbed
while incarcerated.

It is acknowledged that "client—offender” may not be the best term
to describe individuals somehow involved in the criminal justice system
who are in need of mental health services. The word “"client,” used
alone, denotes a voluntary, therapeutic relationship with a mental health
professional--a situation seldom applicable in the criminal justice
process. The word "offender,"” used by itself, suggests that the
individual already has been adjudged guilty. Terms such as "defendant”
and "patient” have similar problems; both have restrictive meaning and
usage inappropriate for denoting individuals suspected or convicted of
crimes who may also be mentally disturbed.

The problem is not only one of semantics. The disclosure and
admissablility of data and statements made during mental health screening
may hinge on the existence of evidentlary privileges such as the
doctor—patient privilege or the attorney—-client privilege protecting such
information. The argument for the doctor-patient privilege rests on the
claim that the quality of the relationship between a patient and doctor
1s essential to the psychotherapeutic mileau and cannot be threatened by
disclosure of privileged communication. While it is doubtful that a case
would turn on the correct usage of language, the use of the term
“patient,” for example, may create the expectation of confidentiality
that, in fact, may not exist, thus creating the possibility of
self-incrimination. Further, ensuring that a client-offender understands
that he or she is not a “patient,” even though the examiner is a doctor, .
and that there will be no privileged communication, may hamper the
acquisition of information voluntarily and intelligently given.

Thus, as awkward as it may be, the term "client-offender™ 1s used
here to denote those individuals who are both clients of the criminal
justice system, as well as actual or potential patients of the mental
health system. It encompasses all confirmed and potentially mentally ill
and mentally retarded individuals involved in the criminal justice system.

Mental Health Personnel. Persons representing the mental health

system who are charged with the responsibility of conducting the
process of screening and evaluation.

Mental health personnel may be psychiatrists, psychiatric interns,
clinical psychologists, neurologists, psychometricians, social workers,
jail nurses, medical security officers, counselors, or their agents.
They may be involved in any portion of the process of screening and
evaluation and conduct their work in public or private psychiatric
hospitals, detention centers, diagnostic centers in jails and
courthouses, or community and regional mental health centers.

These individuals may possess no formal mental health experience
or training. Or they may be licensed or certified by professional boards
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or the state government. The approximate pecking order in practice and
in law, according to discipline, is psychiatry, clinical psychology,
social work, psychometrics, followed by other disciplines. This order is
revealed in the position, pay, and status as expert witnesses reflected
in states' laws:. Generally speaking, psychlatrists and clinical
psychologists conduct clinical interviews and testify in criminal trials
cn questions involving mental condition or competency to stand trial;
psychologists administer, and testify regarding interpretations of
psychological tests; social workers conduct social history interviews and
very seldom testify, except perhaps in presentence hearings; other mental
health personnel support the efforts of psychiatrists, psychologists, and
social workers.

Most states authorize only psychiatrists or clinical psychologists
to perform evaluations, although at least one state (Tennessee) permits
social workers, nurses, and even lawyers to do forensic evaluations in
certain circumstances (Petrila, 1980). Connecticut recognizes socilal
workers as experts on the issue of competency, and Illinois recognizes
psychiatric nurses, social workers and psychologists as qualified
examiners for some examinations (Slovenko, 1977: Fitzgerald, Peszke, and
Goodwin, 1978). Laws in some jurisdictions are quite specific regarding
who may perform particular types of examinatious. In California,
court~ordered examinations of "mentally disordered sex offenders” must be
cenducted by two or three "clinical psychologists, each of whom shall
have a doctoral degree and at least five years of postgraduate experience
in the diagnosis of emotional and mental disorders,” or by a medical
doctor who has "directed his professional practice primarily to the
diagnosis of and treatment of mental and nervous disorders for a period
of not less than five years” (California Welfare Code § 6307). 1In other
states, requirements are more vague. In Virginia, competency evaluations
are performed by judge—appointed "psychiatric committees" containing “one
or more physiclans skilled in the diagnosis of insanity” (Virginia Code
§ 19.2-169).

At least one court has recognized a minimum degree of proficiency
in the English language sufficient to enable effective communication with
client~offenders as a necessary qualification for forensic evaluators
(Beran and Toomey, 1979, p. 43). Seymour L. Halleck suggests the reality
of the 1ssue: :

The issue of psychiatrists understanding the English language
is a serious one. Forty percent of American psychiatrists are
foreign medical graduates and on the eastern seaboard that number
is sixty percent. Many foreign graduates are superb
psychiatrists, some of our hetter psychiatrists, but as a rule
they have serious problems with the English language. On a site
visit to Florida, I actually saw a patient labeled as delusionary
because she told the psychiatrist at the beginning of the
interview rthat she had butterflies in her stomach. These are
serious, real issues. Some psychiatrists who work in our forensic
units are superb, but many of them have serious problems with the
English language. (Commenting on a paper presented by Nicholas
Kittrie in Beran and Toomey, 1979, p. 52.)
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The expertise of mental health evaluators is often challenged in
the courtroom (see Perlin, 1980). According to one prominent forensic
psychiatrist, a "growing, zealous, and activist '"mental health bar' has
developed which increasingly has challenged psychiatric competence,
particularly in state mental health settings and in the legal process”
(McGarry, 1980a). Attorneys are coached in model cross—examination
techniques and are advised to probe in such areas as past and continuing
education, licenses, certifications, employment, professional
affiliations and contributions, and facility with statistical techniques
and "learned treatises™ (Poythress, 1978).

Mental health personnel may provide screening and evaluation
services to the courts through a variety of arrangements. They may serve
as independent consultants, without large staffs or organizations, acting
at the request of the client-offender at their own, or the state's,
expense. Court clinics or mental health workers on the court's staff may
perform the necessary requested screenings or evaluations, or a
contractual arrangement with mental health facilities or individuals may
assure the provision of services. Mental health personnel employed to
conduct screening and evaluation may be securely enmeshed in the

bureaucracy of the mental health system, the criminal justice system, or
both. \

Delineating. The procedures involved in defining the psycholegal
questions, delimiting the information about the client-offender
required by the criminal justice authorities, and determining the
scope of the screening and evaluation process.

Clearer questions obviously lead to more relevant answers. A
great source of confusion and dissatisfaction of those involved in the
process of forensic mental health screening and evaluation is psycholegal
questions that are not clearly articulated (McGarry, 1980a).

Mental health laws are often imprecise and may cause confusion in
the criminal justice and mental health systems about the meanings of
mental illness (a clinical diagnosis), and insanity (a legal
definition). While the public thinks it knows quite well what is
"crazy,” there i1s longstanding uncertainty and intellectual debate about

~ what legal insanity is and how to deal with it. A judge making a case

referral must deal with a complex array of legal and psychological
issues, such as the ability of the client-offender to give a statement
voluntarily, competency to proceed with trial, diminished responsibility,
placement in a mental hospital instead of jail, amenability to

supervision on probation or parole, possibility of future dangerousuess,
and amenabllity to treatment. ' ’

Communication between the judge and mental health personnel should
be complete and lucid, but oftemn is incomplete and flawed. As a result,

.mental health personnel may perform unnecessary evaluations and report

their findings in nonlegal terms. Clarificacion of the questions "What

~ psycholegal question needs to be addressed?” and "Why?" may occur through

informal communications or institutionalized practices. Or confusion may
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reign, and resources of both the mental health and criminal justice
systems may be wasted.

Acquiring. The actual procedures, techniques, tests, and other
data—gathering operations used to collect information about the
mental condition of client-offenders.

As noted above in the commentary on the meaning of the term
“process,” all other factors being equal, the specific methods of
forensic mental health screening and evaluation differ among forensiec
mental health agencies and individual examiners. Of course, each case
may dictate a different method of acquiring mental health information,
depending on the psycholegal question delineated (e.g., mental state at
the time of the offense), the referral source (e.g., judge, defense
attorney), the charge and stage of criminal proceedings, the resources
avallable to do the screening or evaluation, and the skills of the
examiner or team of examiners. Although preferred or even “ideal™
data-gathering methods and procedures have been proposed (cf. Gerard,
1974; Lawrence, 1980; Ruzicka, 1980) there seems to be no consensus on
even the minimum criteria for an adequate evaluation and "much research
must be carried out before more than tentative proposals can be advanced”
(Bonnie and Slobogin, 1980, p. 496).

Methods for acquiring information range from intensive clinical
interviews and extensive sophisticated psychological testing to
relatively quick subjective judgments. The mainstay of the screening and
evaluation process is the clinical interview, typically conducted by a
psychologist, social worker, or psychiatrist, supported by psychological
testing, compilation of a soclal history of the client-offender, and
other inquiries into other sources of information, including, although
rarely, medical examination, credibility assessments (polygraph
examination, administration of sodium amytal [truth serum]}), and
interviews of witnesses. Depending on the psycholegal question posed,
the examiner's attention may be focused on the individual's understaunding
of the alleged crime and surrounding events, present ability to assist an
attorney in preparing a defense, or future threats of harm to self or
society. An interview with a family member or other person close to the
client-offender may be conducted to verify the statements made by the
client-offender and gain a fuller appreciation of his or her mental
status. The mental status examination entails observations of the
client—-offender to determine general appearance and behavior, speech,
moocd, or affect, intelligence, sensorium (e.g., attention span, memory,
concentration), and any abnormal mental trends.

The nature and specificity of the psycholegal question posed to
the examiner, the policies and resources of the forensic mental health
facility, the nature of the case, the client-offender's behavior at the
time of the evaluation, as well as the background, experience, and
preferences of the examiner, dictate the specific operations performed
during the information acquisition phase of screening and evaluation.
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( Providing. The procedures involved in the creation, transmittal
and receipt of information acquired by the mental health system to
the criminal justice authorities.

Perhaps nowhere else in the forensic mental health screening and
evaluation process is the "gap problem” (Monohan and Loftus, in
press)-—discrepancies between practice and formal legal requirements and
rhetoric--more noticeable than in the provision stage. Often there is
little relationship between the information requested by the court and
that provided by mental health personnel. The information provided to.
the court may not only be short of that required by the psycholegal
question, delineated by statute, or implied by the referral agent, but
also different from what mental health workers actually learned about the
client—~offender. The observations of Geller and Lister (1978) dramatize
persistent difficulties in the provision of information:

The first step of the commitment process 1s an evaluation of
competency and/or criminal responsibility done at the court by a
psychlatrist designated to be forensically qualified. At the

central district court in Worcester [Massachusetts], the following
instructions appear at the desk where the examining psychiatrist
writes his report. "Attention Psychiatrists: There 1s a question
of his competency to stand trial and his criminal responsibility
at the time of the alleged crimes. (The above must be put in your
statement upon examination of patients.)” In spite of the
forensic qualifications of the examining psychiatrists and in
spite of the explicit directions supplied, 65%Z of the reports made
no mention of competency, and 93% of the reports made no mention
of criminal responsibility.

Although testimony by mental health personnel in open court

clearly draws the public's attention, the influence of the helping

professions on criminal justice comes not primarily from the witness
stand, but much more frequently from written reports and informal oral
communications to judges, attorneys, probation and parole officers. The
influence of the mental health system on legal proceedings usually begins
and ends with the submission of a written report to the court or to the
adversaries in a case. Practical guidelines for preparing formal reports
have been outlined for psychiatrists and psychologists (e.g., Bromberg,
1979, pp. 33-37; McGarry, 1980b; Lawrence, 1980). Yet mental health
personnel are relatively uninformed about how criminal justice
authorities review and utilize evaluation reports. For example, the
simple procedure of beginning a written report with a terse summary or
set of conclusions, rather than having them trail after pages of
discussion of past history of the client-offender, review of the purposes
of the examination, an account of the alleged offense, etc., seems to be
an anathema to mental health personnel, even though such organization has
clear advantages to those reading the report. Empirical studies,
critical commentaries, and our own data indicate that judges often read
only the concluding statement or summary of reports and typically base
thelr decisions on that reading (Bazelon, 1975; Roesch and Golding,
1980). It seems that criminal justice authorities and mental health
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personnel rarely discuss the communications between them, except perhaps
for an occasional, informal telephone call from a judge seeking
clarification of a written report. This state of affairs prevails
inspite of the widely acknowledged importance of psycholegal reports in
affecting the outcome of legal actions (McGarry, 1980b).

Decisionmaking in the Criminal Justice System. The process of
choosing among the options available to the criminal justice
system for dealing with suspected mentally ill offenders.

A finite number of legal options are available to the criminal
justice system for dealing with mentally aberrant individuals. Brooks
(1974) has enumerated seven general categories of such legal options
available for dealing with the mentally ill offender: 1) acquittal of
criminal charges by reason of insanity, followed by immediate release or
continued confinement pursuant to involuntary civil commitment
proceedings; 2) criminal commitment after a finding of diminished
capacity due to mental illness and conviction of a lesser included
offense; 3) confinement in a criminal hospital, and perhaps later in a
civil hospital, after a determination of incompetency to stand trial; 4)
conviction of the crime charged (perhaps after a "guilty but mentally
111" verdict) and confinement in a special institution or hospital
designed to deal with a special category of offenders, such as dangerous
offenders, sex offenders, or habitual offenders; 5) original conviction,
and subsequent transfer from prison to a hospital for criminally insane
persons because of a determination of mental illness during imprisonment;
6) involuntary civil commitment, although offenses and criminal charges
may be involved; and 7) straight conviction for offenses, and disposition
(probation, parole, etc.) based, to some degree, on the mental conditiom
of the client-offender. Of course, a client-offender may simply be
released or placed in a community-based, nonresidential treatment program
without criminal sanctions.

Criminal Justice Authorities. Prosecutors, defense attorneys,
judges, corrections officials, and their agents who are involved
in decisionmaking concerning client-offenders.

Depending upon the degree of the client—offender's involvement in
the criminal justice system, a variety of criminal justice employees may
be instrumental in initiating and facilitating screening and evaluation
decisions. For example, if a client-offender is incarcerated, a jail
paramedic or sheriff may bring the inmate to the attention of mental
health personnel if a mental examination is indicated. In the courtroon,
upon motion of either party or upon his or her own initiative, a judge
may order a mental examination. State statutes may specify who may raise
the issue of a client-offender's competency to stand trial and the
procedures for doing so, or the statutes may be silent on the issue.
Attorneys, judges, corrections personnel, mental health workers, or
client—-offenders themselves usually are the ones to raise the issue of
mental health. Typically, judges authorize -the evaluation and judicial
agents communicate the request for screening and evaluation to mental
health workers. Judges are the initial recipients of the evaluation
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results, and in turn communicate the results to their agent and the
parties.

A Framework of Inquiry

There are three elements in the foregoing definition--
“delineating,” "acquiring,” and "providing"--by which the entire process
of forensic mental health screening and evaluation can be logically
organized. Thus, as we conceilved 1t, the process of forensic mental
health screening and evaluation consists of three functional
components~—delineation, acquisition, and -provision (the noun form
instead of the gerund form of the words will be used from here on for
convenience of discussion)-—-that occur once the issue of mental health is
raised in criminal proceedings but before mental health information is
used to affect the outcome of the proceedings. These three components
are given equal weight in our framework of inquiry.

Delineation, as noted earlier in the definition, includes all
activities, standards, rules, and established proceedings that serve to
define and focus the psycholegal question before the criminal justice
authorities. Provision, simply, involves the transfer of the information
acquired by mental health personnel to the requesting agent or agency.
Obviously, the delineation and, later, the provision of mental health
information necessitates communication between the two systems. In fact,
the delineation and provision of information subsume almost all
interactions of the criminal justice system and the mental health system
in the screening and evaluation of client-offenders. In the delineation
component of the process, the flow of communication is primarily from the
criminal justice system to the mental health system; obviously, in the

provision component the direction of the flow of communication is
reversed.

The delineation and provision components provide, from the
perspective of the courts, for example, the greatest opportunity for
relatively inexpensive and expedient improvement of the mental health
screening and evaluation process. On the other hand, the third component
of our conceptual foundation, acquisition, the actual operations of
gathering data about the mental condition of a client—offender, is more
resistant to change from the "outside” by criminal justice authorities.
As mentioned earlier, the acquisition component of screening and
evaluation is often viewed by judges, attorneys, law enforcement and
corrections workers as a "black box" whose inner workings are known only
to the "shrinks."”

Even when considerable light is shed on the acquisition component
of screening and evaluation--as in the small number of highly publicized
cases of Jack Ruby, Patty Hearst, Son—of-Sam, and Dan White—--public
skepticism and judicial criticism of the validity . and reliability of the
workings of the “"black box"” increase every time two or more mental health
experts face each other in the courtroom with diametrically opposed
positions. Yet, instituting improvements in the actual acquisition of
mental information is relatively difficult (though not impossible) for
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agents of the criminal justice system, just as it is equally difficult
for mental health workers to influence the raising of the issue of mental
health in criminal proceedings and controlling the court's use of the
information in sentencing. Consider, for example, one judge's insistence
that court—appointed psychiatrists in his court are “"obsessed with
quality” and his recommendation that the personal clinical interview with
the client-offender be dispensed with in favor of direct observation of
the individual by a psychiatrist during arraignment. Or, conversely,
consider the receptivity among judges to the suggestion made by court
clinic mental health personnel in one jurisdiction that most of the
requests for mental health examination be denied on probable cause
grounds, because it was quite obvious that the requests were .
unwarranted. In the first instance, what may have been a sincere
judicial concern for efficiency and economy would likely be viewed by

. court appointed psychiatrists as an unacceptable intrusion into their
business. Likewise, judges would be none too happy, in the second
example, about the suggestion that they have not exercised proper
discretion in determining the legitimate grounds for requests for mental
health examinations. In both instances, the parochial concerns of a
profession may have deafened the mental health and criminal justice
systems to suggestions for change worthy of a fair hearing.

The purpose of this framework of inquiry is to stimulate and
structure change strategies applicable to forensic screening and
evaluation, other than along the lines of parochial reactions by mental
health professionals and criminal justice personnel. Forensic mental
health screening and evaluation process, conceived in terms of logically
related operational components of equal weight, rather than as isolated
activities guarded by narrow professional interests, may be at the same
time more comprehensible and susceptible to change.

In the next chapter, we turn to a brief review of the method of
inquiry we used to study the process of forensic mental health
examination. Am early step in the method was a survey of forensic mental
health facilities to determine what constitutes foremsic mental health
examination, from the perspectives of the management personnel of the
facilities. The results of this survey, which provided the context for
the operational definition in Chapter 2, are also reported in Chapter 3.
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Chapter 3

A METHOD OF STUDY AND SOME PRELIMINARY RESULTS

What is the nature and scope of the forensic mental health
examination process? How does it operate in practice? Can and should it
be subjected to disciplined inquiry by evaluation research methods? And
if so, how and by what methods? These questions introduced us to the
study of mental health screening and evaluation as instruments of the
legal system. They also expressed the basic purpose of a type of program
evaluation, an "evaluability assessment,” of forensic mental health
screening and evaluation commissioned by the Office of Program Evaluation
of the National Institute of Justice and conducted by my colleagues and
me at the National Center for State Courts from October 1979 to June
1981. It is out of this "evaluability assessment” that this book was

_conceived and derived its primary focus on practice, rather than ideology

or theory.

To avold a possible confusion between our references to the
process of forensic mental health evaluation and our references to
program evaluation, it might be beneficial to distinguish between these
two types of evaluations. The process of forensic mental health
evaluation, as defined in the preceding chapter, focuses on the
individual client-offender. It is an instrument of the legal system to
assist in decisionmaking concerning an individual's fate in the criminal
justice system. Program evaluation, on the other hand, is the process of
determining the value, worth, or merit of a program or its consequences
(Scriven, 1980). It is an instrument of program managers, planners, and
policymakers. As confusing as it may sound to the uninitiated, we were
in the business of conducting a particular type of program evaluation
(l.e., an evaluability assessment) of the then loosely conceived program
of forensic mental health screening and evaluation.

Evaluability Assessment and Program Evaluation

"Evaluability assessment”--a term colned by Joseph S. Wholey and
his colleagues at The Urban Institute (see Wholey, 1977, 1979; Rutman,
1980)--1s an inquiry technique used in advance of the assessment of the
effect, outcome, or lmpact of a particular program. It is a technique
that relies on analysis of documents, interviews, and observations of the

operations of a program. It is a logical, relatively quick, and

inexpensive prelude to program planning, management, and its ultimate
evaluation. Evaluability assessment sorts those aspects of a program
area for which evaluation 1s ripe from those which require more study to
enhance their "evaluability.” It is based on the common-sense premise
that it 1s first necessary to fully understand a program or process
before it can be evaluated. Or, as Scriven (1980) has expressed the
underlying principle of evaluability assessment: "It is not enough that
good works be done, it must be possible to tell that (and, more
importantly, when) good works have been done.”
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Wholey (1980, p. 43) describes the common-sensical, sequeantial
series of steps; each of which has something valuable to bring to
evaluability assessment:

(A) Bounding of the program to be studied.

(B) Collecting of program information that defines the programs
objectives, activities, and underlying assumptions.

(C) Developoment of a logic model that describes the program and
the interrelationships of activities and objectives.

(D) Determining to what extent the program definition, as
represented by the model, is sufficiently unambiguous that
further inquiry based upon it is likely to be useful.

(E) Feedback of the results of the evaluability assessment to
representatives of the intended users.

The emergence of evaluability assessment as a distinctive and
legitimate method of inquiry represents a growing concern about the
excessive cost and time of program evaluation efforts in relation to
their benefits (Evaluation Research Society, Note 1). Moreover, the
exploratory and formative nature of evaluability assessment was viewed by
many as an answer to impact (summative, outcome, effectiveness)
evaluations that reported the alleged impacts of undefined, or worse,
nonexisting program interventions (Evaluation Research Society, Note 1;
Rutman, 1980). That is, evaluability assessment was seen as a technique
to make sense out of a program which is to be evaluated before expending
valuable resources to make determinations of its ultimate worth.

Qur evaluability assessment of forensic mental health screening
and evaluation conformed generally to Wholey's steps outlined above. It
conducted under the auspices of the National Institute for Justice's
“"National Evaluation Program” (NEP) which consisted of a series of phased
studies that would collect relevant information in an orderly fashion and
avoid the problems of premature and wasteful program evaluation efforts.
The first phase of the NEP studies included the collection, synthesis,
and assessment of what is already known about a program or topic area,
and recommendations for further, more intensive program evaluation to be
conducted in a second phase at some later time (see National Institute of
Law Enforcement and Criminal Justice, 1977). The first phase of NEP
studies are state—of-the—art reviews of major categories of programs such
as those involving forensic mental health screening and evaluation; they
describe the programs in question, present information gathered in
representative program sites, assess the utility and reliability of
existing data about program components, and identify aspects requiring
further investigatiom. Although the term “evaluability assessment” is
not used by the National Institute, the first phase of its NEP
constitutes a version of the evaluability assessment procedure developed
specifically for the U.S. Department of Justice by The Urban Institute
(Nay, Barnes, Kay, Ratner, and Graham, Note 2). Under their NEP, the

28



{ -
i _ "

(] !

‘I . .

National Institute of Justice has supported 30 evaluability assessments
-in major categories of programs such as street lighting projects and
police liaison offices, and functional program areas such as family
counseling activities in the criminal justice system (National Institute
of Justice, 1980). In commissioning an evaluability assessment of
forensic mental health screening and evaluation programs, the National
Institute of Justice acknowledged that impact program evaluation in this
area would be prohibitively costly, and the effort itself unrewarding,
since the kinds of information necessary for initiating the evaluation of
the accomplishment of such programs in this area simply were not

available (National Institute of Law Enforcement and Criminal Justice,
1979a). '

Our evaluability assessment of forensic mental health
examinations, begun in October 1979, entailed three phases of work: a
state—of-the-knowledge assessment, field observations, and model
development. In the first phase we sought to describe the prevailing
attitudes, expectations, and theories in the topic area. We sampled
projects funded by the Department of Justice relating to mental health
services, conducted telephone interviews with project personnel,
performed document and literature searches, and constructed the
preliminary operational definition of forensic mental health screening
and evaluation presented in the previous chapter. We characterized this
first phase of the evaluability assessment as the "read, listen, and
think" phase of the study. (The results of the telephone survey are
described in detail later in this chapter.)

In the second phase, we literally got on the bus (and airplane)
and saw the real world of forensic mental health screening and
evaluation, visiting twenty facilities (court clinics, jails, community,
regional, and centralized forensic mental health centers, and community
corrections programs) throughout the country. We talked to hundreds of
people at every level of involvement: management, line staff,
client—offenders, and persons outside the facility but allied with
program operations; we interviewed judges, lawyers, court administrators,
corrections officers, psychiatrists, psychologists, social workers, and
other representatives of the mental health and legal systems. We also
observed screening and evaluation in these facilities as it occurred when
we were permitted. And we recorded this information in graphic and
narrative form. This record constitutes the second part of this book.

Finally, in the last phhse of the study, we attempted to integrate
our state-of-the-knowledge assessment from the first phase with what we
had learned on the road in the second phase. We were thus able to
compare the programs, or sets of programs, constituting the evaluation of
defendants' possible mental disturbances as defined by theorists,
managers, and policy makers, with reality. Discrepancies between
prevailing theories, attitudes, assumptions and reality were noted.
Conspicuous gaps in our knowledge about mental health screening and
evaluation were articulated. Lastly, a model process of forensic mental
health examinations was developed.
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The development of the operational definition and framework of
inquiry, the major products of the state-of-the-knowledge assessment of
the first phase of our evaluability assessments described in the previous
chapter, drew heavily from the results of a telephone survey of 121
forensic mental health programs throughout the country. The survey also
gserved to place the logic of the definition and framework of inquiry
safely in reality. It was intended to generate, however, only a
preliminary, cautious view of how forensic screening and evaluation were
conducted in various settings. We turn our attention to the survey next
as a final introduction to the detailed description, in Part II, of the
book, of the operation of forensic screening and evaluation in twenty
different facilities.

A Survey of Forensic Facilities

The survey was conducted as an initial phase of our evaluability
assessment of forensic mental health screening and evaluation. Its focus
was on program identification, program description, and hypothesis
generation. The selection of programs was much closer to what can
described as theoretical sampling tham to traditional statistical,
representative sampling.

Theoretical sampling is the process of data collection
for generating theory whereby the analyst jointly col-
lects, codes, and analyzes his data and decides what
data to collect next and where to find them, in order
to develop his theory as it emerges . o . The initial
decisions are not based on a preconceived theoretical
framework. (Glaser and Strauss, 1967, p. 45)

The initial focus was on projects funded by the Department of
Justice relating to mental health services. The search for projects
began with PROFILE printouts of all grants and subgrants awarded ia the
area of mental health services in recent years. The PROFILE system
is a computerized database management system under the control of the
Department of Justice. Printouts for individual projects identify grant
informa~ tion and usually provide a brief abstract of the proposed
project.

PROFILE printouts described projects that received "block™ grant
awvards since 1974 or "nonblock™ awards since 1969. The listings reviewed
were current as of October 18, 1979. Indicated as having received block
funding (categorical funds passed to or through state agencies for
criminal justice purposes) were 1,583 projects, which were given a total
of $102,499,390 in grant monies. The nonblock awards (generally discre-
tionary grants) printouts listed 101 projects, with grant mounies
totalling $16,843,957.

The procedures used to select projects for examination involved
(1) identifying projects with PROFILE titles or summaries con— taining
specified key words, and (2) excluding those projects falling into
certain categories. Projects having titles or summaries containing at
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least one word from each of the lists of key words appearing in Table.l
were initially identified. All projects apparently involving inmate
classification or intake screening were also selected, whether or not the
key word criterion was satisfied. Of those projects sampled on these

bases, any project falling into one of the categories set out in Table 2
was excluded.

By this process, approximately 450 block-funded and 28 non-
blockfunded projects were identified. In order to reduce the sample size
to a manageable one, projects having received awards before 1977 were
excluded from consideration. As a consequence, the sample was reduced to
153 projects, 149 with block awards and four with nonblock awards.

The use of key words and phrases in PROFILE project titles and
project abstracts 1s an imprecise procedure for identifying mental health
screening and evaluation projects. PROFILE information was compiled at
the time of the grant award, and the project summary was abstracted from
the grant application. In general, the information contained in PROFILE
descriptions is quite meager, making selection and classification a
difficult task. Relevant projects may be excluded, while irrelevant
projects may be included. Since the goal of this effort, however, was
not to provide a comprehensive survey of such projects but rather to draw
a sample from which to define current practices, the initial sample was
deemed sufficilent with some sample editing. Relevant projects (including
those not funded by the Department of Justice) were added to the survey
sample when they were suggested by respondents during telephone
interviews. These additions partially replaced those projects in the
initial sample that were eliminated. By means of this field input,
considerable flexibility was provided for eliminating initially selected
but irrelevant -projects and adding previously undiscovered, relevant ones.

0f the 153 projects initially satisfying the selection criteria,
a total of 58 were subsequently excluded from the sample. Twenty
exclusions were duplications in the PROFILE sample due to continuation
funding; 10 projects were defunct; 25 projects performed no screening and
evaluation or served primarily juveniles, alcohol or drug abuse programs,
or were projects that appeared to fall into the exclusion categories
(Table 2) only after more complete or accurate information was obtained

about them; and repeated attempts to obtain information about 3 projects
proved unsuccessful.

A total of 26 projects were subsequently added to the sample as a
result of responses to telephone survey Question 1l4: "Do you know of any
other criminal justice mental health screening and evaluation programs
that seem particularly effective or that are particularly innovative?”
The final sample thus consisted of 121 forensic evaluation projects of
which 95 were selected from the PROFILE and 26 were added at the
suggestlon of survey respondents.

Introductory letters were sent to each of the 149 block grantees

initially identified in the PROFILE sample in order to identify potential
respondents to the survey. (The 4 nonblock grants were already ldentified
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Table 1

Key Words Appearing in PROFILE Titles or Summaries

List A

List B

diagnosis
forensic
mental health
psychiatric
psychological

assessment
care
classification
counseling
court clinic
evaluation
placement
procedure
program
referral
screening
services
testing
therapy
transfer
treatment
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Table 2

Categories of Excluded Projects

(1) juvenile justice-projects

(2) projects primarily concerned with education or screening of justice
system employees (police, correctional officers, etc.) or other
non-offenders (victims, witnesses, etc.)

(3) projects primarily concerned with alcohol or drug abuse

(4) projects involving medical screening only

(5) exclusively research-oriented projects

(6) primarily treatment-oriented projects (sée Note)

Note: Unless the List A key word requirement was satisfied by the word

"diagnosis™; or the List B key word requirement was satisfied by
"screening,” “evaluation," or "testing”; or the word “"referral”
was used with respect to the mental healﬁﬁ—éspect of the project
(or 1t appeared that referral to mental health services was an
aspect of the project).
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by the name of a project director in the PROFILE and therefore did not
require the identification of contact persons.) Each letter contained a
summary of the goals of the evaluability assessment, a copy of the
individual project’s PROFILE entry describing the grant award, and a
request that the name and telephone number of an individual capable and
willing to answer a few questiouns about the identified project be
supplied by return mail. A total of 103 contacts were identified in this
manner as a result of two sequential mailings. The names of contacts for
the balance of the projects were obtained by telephone search.

The questionnaire requested information about overall project
objectives, target populations of the projects, descriptive data specific
to screening and evaluation activities, and other supplementary informa-—
tion. Questionnaires were administered informally over the telephone by
five interviewers during the period December 1979 through February 1980.

Results and Discussion

The results are presented under eight topics: 1) purposes; 2)
stage(s) in the criminal justice process at which screening and evaluation
take place; 3) facilities where screenings and evaluations are conducted;
4) caseload; 5) staff size and composition; 6) problems encountered by
the project; 7) respondents' views toward innovation; and 8) program
evaluation history of the project.

Respondents were asked whether any of seven categories of
functions was a purpose of their projects and if so, whether the purpose
represented a major or minor purpose. Table 3 summarizes responses to
this question. The modal response was 1n the category of treatment; 105
respondents (87 percent) indicated that a purpose of their project was
determining whether client-offenders needed "treatment"” for mental health
problems; 83 (69 percent) said that treatment was a major purpose.
Approximately half of the respondents indicated that facilitating
decisions concerning the use of pretrial diversion (47 percent), making
input to sentencing decisions (52 percent), or screening for inmate
classification and intake (47 percent) were purposes of their projects.
About one~third indicated that their projects were aimed at determina-
tions of competency (40 percent), determinations of criminal responsi-
bility (32 percent), or facilitating parole decisions (31 percent).
Other purposes indicated were determinations of fitness for vocational
education programs, work release programs, examinations of offenders on
probation, and post-release treatment referrals.

A comparison of the percentage of respondents reporting competency
determinations (40 percent) as a major or minor purpose with the
percentage reporting criminal responsibility (32 percent) is intriguing
in light of the view that the issue of competency is far more important
than criminal responsibility, at least insofar as the issue of competency
is called into question more than ten times as often as the insanity
defense is used in criminal proceedings (Laban, Kashgarian, Nessa, &
Spencer, 1977; Morris & Hawkins, 1970; McGarry, 1971). However, the
forensic evaluation for the defense of insanity tends to be more time
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Percentage of Mental Health Screening and

Table 3

Evaluation Units with Major and Minor
Purposes in Various Function Categories

Purpose

Category Ma jor Minor Combined
Treatment 69 18 87 .,
Sentencing 29 23 52
Prisoner Intake Screening 36 11 47
Pretrial Diversion 26 21 47
Competency ; 23 17 40
Criminal Responsibility 17 15 32
Parole 10 21 31
Other 7 8 17

N =121
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consuming and often involves courtroom testimony by mental health
personnel (Laban et al., 1977).

Fifty-five (44 percent) of the projects can be characterized as
comprehensive in that they were described as having at least five purposes
(major and minor purposes combined) or at least three major purposes
indicated in Table 3. Twenty-one (17 percent) had more than five
purposes, either major or minor. An example of a comprehensive project
is the Summit County Forensic Center in Akron, Ohio. This community
forensic center provides comprehensive mental health screening and
evaluation at various stages in the 