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PREFACE

This report describes involuntary civil commitment in the First
Judicial Department (Manhattan and the Bronx) of New York City. The study
upon- which this: report is based was. part of a larger project undertaken by
the Institute on Mental Disability and the Law, National. Center for State
Courts.. Phase 1 of the project began on: January 1, 1981, and lasted for
eighteen monchs.. Funding was. provided by-a coalition. of private
foundations. The major funding was provided by a grant from. the John D.
and Catherine' T. MacArthur Foundation of Chicago. Additional grants. were
made by the New York Community Trust, the Della Martin Foundation of Los
Angeles, the Chicago Community Trust, the Columbus Foundation, and the
Winston-Salem Foundation.

This first phase has resulted in two major products. The first
is a set of five site—specific volumes containing recommendations for
improvement of involuntary civil commitment systems in five metropolitan
areas throughout the United States: Chicago, Cclumbus (Ohio), New York
City, Los Angeles, and Winstom-Salem (North Carolina). The second product
of Phase 1 is Provisional Substantive and Procedural Guidelines for
Involuntary Civil Commitment, published in July 1982. This document has a
national perspective, but builds upon the field work and analyses
undertaken in New York and the other metropolitan areas mencioned above.
Together these two products comprise in excess of 800 pages of text and
contain over 240 guidelines and recommendations for the improvement of
involuntary civil coummitment throughout the United States.

These two products are intended to be pragmatic and utilitarian.
Site-specific reports, such as this document, focus primarily on the
manner in which a local involuntary civil commitment system functions or
should function. Each site-specific report contains observations of how
statutory provisions are currently implemented, where and why practice
deviates from statute, and what practices go beyond the current scope of
the law. Strengths and weaknesses are identified and recommendations are
made for change and improvement. Provisional Guidelines contains
nationally oriented guidelines aimed at judges, court personnel, and
mental health professionals in agencies allied with the courts, who work
with the involuntary civil commitment process on a daily basis. The
principal goal of that volume is to facilitate more efficient management
of resources available to these individuals, and to facilitate the
development and use of fair, simplified, and streamlined procedures for
involuntary civil commitment. Great emphasis is given to practical
considerations, that is, to making the implementation of existing laws
workable.

Phase 2 of this project has been planned and will commence this
fall, contingent upon receipt of adequate funding. During the second
phase, the Institute on Mental Disability and the Law intends to put the
site-specific recommendations and the provisional guidelines into the
hands of those who can use them. The Phase 2 work will entail six major



elements:z (1) the review,. revision;. publication, and dissemination: of
the recommendations. and provisional guidelines. developed in Phase 1; (2).
the: development of an: information-clearinghouse for the improvement of
involuntary civil commmitment;. (3) education-and training of court and
mental health. personnel; (4) technical assistance to the courts and

allied. agencies;  (5) demonstrations. of model systems;. and (6) maintaining.

of liaison-.with user groups.

vi
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CHAPTER I

INTRODUCTION

OVERVIEW OF THE' REPORT

This- report focuses on the system of involuntary civil
commitment in: the- First Judicial Department of New York City. This brief
introduction explains how the research was conducted, what its
limitations are, and how certain terms. are used in the report.

The Nature of the Study

This document is a descriptive and qualitative analysis of the
laws and procedures relating to the involuntary civil commitment of
adults in New York City. The bases for the analysis are the New York
statute and relevant case law, professional literature in law and mental
health, interviews with people who work in the New York system, and
observations of the system at work.

Although the report contains many references to the New York
statutes, it is not intended as either a definitive legal amalysis of
those statutes or an exhaustive descriptive analysis. Reference is made
to the statutes to help explain why and how the system works as it does
in New York. Statutory interpretations presented in this report should
not be taken as authoritative, whether presented as the interpretations
of these researchers or of people in the field.

Neither is this report to be taken as a scholarly analysis of
issues. 1t contains no citations to professional literature, although an
enormous body of relevant literature exists. Scholarly works abound on
mental health law and civil commitment, including some produced by the
staff of this project. To cite professional literature as it relates to
the manifold aspects of this report would have been an enormous task and
would have increased the bulk of this report significantly. We thus
chose to not cite these works, leaving scholarly analyses to other
reports. Our obvious debt to the scholarly work of others in this field
is readily acknowledged, however, and will be easy to identify in the
pages that follow. We make no pretense that the philosophical and
technical ideas raised in this volume are original thoughts, and we
apologize in advance to the numerous authors whom we fail to credit.

This report describes how informed people who are involved with
commitment cases in New York perceive their system to work. It is a
report of what these people do, what they feel about what they do, and
what they have suggested about other ways their work might be done.
While we do not claim to present an authoritative treatise on either the
law or current scholarly thinking in this area, we do hope to present an
accurate and representative report of the opinions and practices of the
people who are central to the New York City civil commitment system.



All that we know about. the system is: what we- have been told. by
the people in New York,. supplemented by the statutes,. the professional
literature, and a limited number of personal observations. When it is.
reported that certain events occur in New York, it should be understood
that this means we were toid that those events occur or that we observed
them: occur.. I1f specific. sources; of information are not cited, it can be-
assumed: that this. information:was. reported to these  researchers by
virtually: everyone wno was interviewed. Lf information. came only from:a
particular source, or if it differed from information coming from. othex
sources,. then the specific source of the information. is identified. All
information- sourcas are- reported as. generic categories of people, such as
judges; attornmeys, physiclans,. mental healith. professionals,. and so-on.
Specific’ names of people are:not. used. We-have attempted to maintain
confidentiality- of: the: information. that was provided. to:us. We. promised
that names would. be removed from all data materials so that particular
persons could not be associated unambiguously with particular bits of
information provided: to us.

Appendix B. contains copies. of the data collection. guides that
were used by researchers in New York. The appendix also contains a

statement of research ethics. and confidentiality that directed this work..

The analysis is organized roughly chronologically, proceeding
from prehearing events, through the hearing, to posthearing concerns. A&
separate section 1s-included regarding the respondent's counsel, who
usually comes into the picture after a person has been taken into custody
but before a hearing, and whose involvement may last through the
posthearing period. While another means of organizing these materials
might arguably have been more effective, this general organization scheme
~was used in order to provide maximum comparability between these
materials and those that the project staff prepare for other sites and
for general use.

Limitations and Focus of this Report

Every research effort has its limitations. These need to be
acknowledged so that the conclusions in the report are not gemeralized to
situations to which they do not apply.

This report applies only to the process of civil commitment in
the the First Judicial Department of New York City. It is not meant to
apply to any other parts of the State of New York, or even to the City's
other judicial departments. Some of the information presented certainly
will generalize beyond the First Judicial Department; but generalizations
to other areas must be made by the reader as fortuitous and serendipitous
of fshoots of this work, and not as the intention of these researchers.
Other products coming from this research project will establish some

general lessons that might be applied nationwide, but that will not be
the intent of this report.

This report relates only to mentally ill adults im the civil
justice system in the First Judicial Department. The report is not meant

to be accurate with reference to prisomers, juveniles, or the mentally
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retarded or developmentally disabled, except where noted. Neither is
this report intended to apply Lo criminal commitments. A reviewer of an
aarlier draft of this report correctly stressed. that although this: report
is not intended to directly address criminal commitment procedures,
implementation of many of the included recommendations would necessarily
affact criminal procedures. Two classes of patients in particular might
be affected.. The first includes: patients, previously charged with
serious crimes, who are found not responsible by reason of mental disease
or defect (P.L. 30.05) and are subsequently committed pursuant to C.P.L.
330.20. The second class- includes patients who are found not competent
to.assist counsel with respect to pending. criminal charges and thus. are
committed pursuant: to C.P.L. Article 730. Readers should recognize the
focus of the study upon which: this report is based and should consider
its ramifications toward patients committed pursuant to criminal
procedures.

The data for this report were gathered' during October 1981, The
final report was released in June 1982. The report is accurate as of
that time.. In performing policy analysis and making recommendations for
change, one implicitly hopes. that the report soon will be out of date.
The longer a situation remains unchanged, the longer the report contents
remain accurate and the greater the evidence that the report had no
impact.

Terminology

Some terms used throughout this report deserve special comment.
Particularly troublesome is the word "commitment," and its various forms
and derivatives. The current vogue is not to use this word because of
its strong negative connotations. In its place, many people are using
the term "hospitalization.'" We have chosen, though, to use 'commitment"
in this report for two reasons. First, it is a term that is commonly
used in speech, readily recognized, and well understood. Second, in
several states, commitment and hospitalization are not synonymous. Where
hospitalization is merely one form that an order of commitment may take,
commitment is more nearly synonymous with "court—ordered treatment."
Although the term "court-ordered" might in one state be a good substitute
for the word "committed", statutes in other states, including New York,
make it possible for people to be committed without the involvement of a
court. Thus, the search for a synonym is frustrated and "commitment" is
used despite the stigma that has been associated with it. Perhaps the
ultimate solution to this dilemma will be the reform of civil commitment
law and practice, and subsequent re-education of the public, so that the
stigma, and not the word, eventually disappears.

Two other words appearing throughout this report are
"respondent"” and '"patient."” These words are essentially synonymous for
the purposes of this report. Technically, a patient is a person who has
been admitted for mental health treatment, with or without court
involvement, as either an inpatient or an outpatient. (Outpatients are
more frequently referred to as 'clients" by mental health professiomals,
but they will be called "patients" in this report.) A respondent is a
person who is the subject of an involuntary commitment proceeding.



Generally,. the report refers. to-the person as "respondent" with regard to.

legal concerns: and before a commitment has:been ordered. The person is
referred to:as a "patient'" with regard to:treatment concerns and
following a commitment or voluntary admission to treatment.

Another rerm frequently used in. this report is 'these
researchers.'" Associated terms are ''we," "project staff," "our," and so
on. These terms refer to staff of the National Center for State Courts
who participated. in.this: research-project. They are listed by name in
the Acknowledgements. The project benefited immensely from-the staff's
sharing of observations, ideas, and opinions. As a result of the sharing

process,. however,. 1t is impossible to place responsibility for any of the

report's: contents. with any single: individual. W. Lawrence Fitch, Bradley-

D. McGraw, Janice Hendryx,. and Thomas B. Marvell, served as authors of
this report, however, and it is they who bear responsibility for the
accurate chronicling of this material.

Throughout this report, reference is made to ''the New York
statutes,' or simply '"the statutes.'" These statutes are contained in the
New York Mental Hygiene Law. (McKinney 1978).

SUMMARY OF INVOLUNTARY CIVIL COMMITMENT IN THE FIRST JUDICIAL DEPARTMENT,
NEW YORK CITY

The NMew York Mental Hygiene Law prescribes four basic procedures
for the initiation of involuntary civil commitment proceedings:
emergency admission; admission upon the application of statutorily
designated lay individuals accompanied by the certificates of two
examining physicians; admission upon the application of the Director of
Community Services or his or her designee; and admission upon the order
of a court.

In practice, most involuntary commitments in the First Judicial
Department of New York City begin as emergency admissions. A reviewer of
an earlier draft of this report said that in the Broux, although
admissions at the three city hospitals are generally emergency
admissions, the three private hospitals with psychiatric units generally
admit patients by one of the other three procedures. The reviewer
suggested that this variance between public and private hospitals is
probably also true in Manhattan. The statutory criterion for a
fifteen-day emergency admission is "a mental illness for which immediate
observation, care, and treatment in a hospital is appropriate and which
is likely to result in serious harm to himself or others." (9.39)
"Likelihood to result in serious harm" is defined as ' (1) substantial
risk of physical harm to himself as manifested by threats of or attempts
at suicide or serious bodily harm or other conduct demonstrating that he
is dangerous to himself, or (2) a substantial risk of physical harm to
other persons as manifested by homicidal or other violent behavior by

which others are placed in reasonable fear of serious physical harm."
(9.39)



The police are authorized by statute to take into custody anyone
meeting. the emergency admissions criterion. Further, courts of general
jurisdiction are empowered to. order the removal of a person to a mental
health. facility for possible emergency admission.. This court-ordered
admissions procedure, while statutorily authorized, reportedly is very
rarely used in New: York City.. Police initiation of the- emergency
admissions: procedure is the norm.

Before a person may be admitted to a. hospital pursuant to the
emergency- admissions. procedure, a hospital physician must examine the
person: and determine that he. or she meets the criterion. for emergency
admission.. If,. within forty—eight hours-of admission, a member of the
hospital's psychiatric staff conducts an examination which confirms the
pre~admission examination findings, the person may be detained for up to
fifteen days.

Upon admission, the patient is informed of his or her status. and
legal rights and of the availability of the legal services of the Mental
Health Information. Service (MHIS). A judicial hearing is held only if
requested by the patient, a relative or friend of the patient, or MHIS.

A hearing must be held within five days of a request, unless a
continuance is granted.

In order for a patient to be. involuntarily hospitalized beyond
the fifteen—-day emergency period, an application and two physician's
certificates must be received by the director of the hospital. At any
time within sixty days from the date of a patient's initial emergency
admission a patient, a relative or friend, or the MHIS, may challenge the
director's decision to commit by giving to the director written notice
requesting a hearing. The director, in turn, must forward to the court a
copy of the notice and of the patient's record. The court must set a
hearing for not later than five days after it receives the notice and
record. If the court determines, based upon a review of these materials,
that the patient is mentally ill and in need of involuntary care and
treatment, it may order continued involuntary hospitalization for up to
sixty days. A person is deemed "in need of involuntary care and
treatment" if he or she has a mental illness for which hospitalization is
essential to the person's welfare, and has an impairment of judgment that
renders him or her unable to understand the need for such hospitalization.

At the expiration of the sixty-day treatment period, the court
may order continued involuntary hospitalization for up to six months upon
a showing that the patient remains in need of involuntary care and
treatment. At the end of this period, the court may order treatment for
up to an additional year. Subsequent treatment periods of up to two
years each may be ordered.

Any person who has been involuntarily hospitalized following a
court hearing may, within thirty days of the court's order, obtain a
rehearing and review of the order. Orders resulting from review hearings
may be appealed. The MHIS continues to provide legal services to
patients during their periods of commitment.



SUMMARY OF RECOMMENDATIONS

This report is. intended. to be of practical use to.the courts. and
agencies - in New York City that provide services to the mentally ill. In.
addition to describing the First Judicial Department's civil commitment
system; the repor:: presents practical recommendations for impovement in

ther system. The recommendations were derived Irom several sources. Many

were: taken from suggestions made by people working in the New York City
system. Others: are variations of suggestions made by professionals in
the other project sites. to accommodate their systems' problems. Some
recommendations spring. primarily from the research staff's observations
of civil commitment. practices. in New York and- from the staff's review.of
the professional literature on' this topic.

Each of the chapters of this report contains a number of
recommendations.. After studying this report, or simply from being
familiar with commitment procedures in New York, the reader may be-
surprised. that soume: recommendations. have not been made. Many issues.can:
be idencified on:which recommendations might have- been offered. but were
not. The absence of recommendations addressing particular issues can be
accounted. for in two ways. First, if the New York system 1is
administering a certain procedure in a manner that appears: impossible to
improve upon, no recommendation is made. Thus, to some extent, the lack
of a recommendation may be taken as implicit approval of the status quo.
Second, situations are identified im the report in which the
countervailing factors are so nearly weighted that any recommendation
would be hard to justify. In these situations, the preference was to
make no recommendation rather than to present a recommendation with a
weak foundatiomn. It should be apparent after reading the veport why
particular recommendations were not made, as well as why others were.

Recommendations are made throughout the report as they arise
from the textual discussions. The text is organized in an approximately
chronological fashion, as events ordinarily uunfold during a commitment
proceeding. Here, the recommendations are reproduced according to the
chapter in which they appear in the text. Thus, one can quickly turn to
the chapter from which the recommendation was taken and locate the
textual discussion accompanying the recommendation. In this section, the

recommendations are presented in summary form only, without discussion.
The full report must be reviewed for a complete understanding of each
recommendation.

Recommendations

Prehearing

RECOMMENDATION: A PROCEDURE SHOULD BE DEVELOPED TO PERMIT
POLICE OFFICERS TRANSPORTING RESPONDENTS TO HOSPITALS
PURSUANT TO THE EMERGENCY ADMISSIONS PROCEDURE TO LEAVE
RESPONDENTS IN THE CUSTODY OF THE HOSPITAL WHETHER OR NOT
AN EXAMINATION HAS BEGUN. HOSPITAL STAFF SHOULD DEVELOP A
STANDARD SET OF QUESTIONS DESIGNED TO ELICIT FROM POLICE

- o——



OFFICERS INFORMATION ABOUT THE RESPONDENT'S BEHAVIOR DURING
THE CUSTODY-TAKING THAT MIGHT BE. HELPFUL TO THE PHYSICIAN
IN CONDUCTING THE EVALUATION. THESE QUESTIONS SHOULD BE
MADE AVAILABLE TO POLLCE OFFICERS IN ADVANCE SO THAT
RESPONSES MAY BE PRESENTED IN WRITING' TO EMERGENCY ROOM
STAFF UPON PRESENTATION OF THE RESPONDENT.

RECOMMENDATION: STAFF OF THE HOSPITAL'S  ADMISSIONS
DEPARTMENT, IN COOPERATION WLTH THE HOSPITAL'S PSYCHIATRIC
EMERGENCY ROOM STAFF, SHOULD BE RESPONSIBLE FOR OBTAINING
FROM RESPONDENTS THE. NAMES OF PERSONS TO BE NOTIFIED, IF
ANY, AND SHOULD PROVIDE SUCH NOTIFICATIONS AS ARE REQUIRED
BY" STATUTE.

RECOMMENDATION: PHYSICIANS CONDUCTING INITIAL EXAMINATIONS
OF RESPONDENTS UPON PRESENTATION FOR ADMISSION SHOULD
CAREFULLY EXPLAIN TO RESPONDENTS THEIR STATUS IN THE
HOSPITAL AND THEIR RIGHTS AS PATIENTS. MHIS STAFF SHOULD
MEET PERSONALLY WITH EVERY RESPONDENT SOON AFTER EMERGENCY
ADMISSION TO EXPLAIN CLEARLY HIS OR HER LEGAL RIGHTS AND
PROTECTIONS.

RECOMMENDATION: HOSPITAL STAFF AND MHIS ATTORNEYS SHOULD
PLACE MORE EMPHASIS ON EXPLORING THE SUITABILITY OF
INFORMAL OR VOLUNTARY STATUS AND SHOULD EXPLAIN FULLY TO
RESPONDENTS THEIR OPTION OF ACCEPTING INFORMAL OR VOLUNTARY
STATUS UPON ADMISSION AND THE PRACTICAL AND LEGAL
CONSEQUENCES OF ACCEPTING INFORMAL OR VOLUNTARY STATUS.

RECOMMENDATION: EXAMINING PHYSICTIANS SHOULD EXPLAIN TO
RESPONDENTS THE NATURE AND PURPOSE OF THE EXAMINATION AND

HOW THE INFORMATION GENERATED BY THE EXAMINATION MIGHT BE
USED BY STAFF OF THE HOSPITAL AND BY THE COURTS.

RECOMMENDATION: EXAMINING PHYSICIANS SHOULD BE REQUIRED TO
HAVE SIGNIFICANT FLUENCY IN ORAL AND WRITTEN ENGLISH.

RECOMMENDATION: IF ANY MEDICATION IS ADMINISTERED TO THE
RESPONDENT DURING THE PREHEARING PERIOD AND THE
RESPONDENT'S TREATING PHYSICIAN HAS ANY REASON TO BELIEVE
THAT THE RESPONDENT'S BEHAVIOR IN COURT WILL BE AFFECTED BY
SUCH MEDICATION, THE PHYSICIAN SHOULD INDICATE TO THE
COURT, THE RESPONDENT'S ATTORNEY, AND THE ATTORNEY
REPRESENTING THE HOSPITAL OR THE STATE WHAT MEDICATIONS
WERE ADMINISTERED AND WHAT CONSEQUENCES THESE MEDICATIONS
ARE LIKELY TO HAVE ON RESPONDENT'S BEHAVIOR DURING THE
HEARING AND ON RESPONDENT'S ABILITY TO ASSIST COUNSEL.

Counsel for the Respondent

RECOMMENDATION: EVERY PATIENT SHOULD BE VISITED SOON AFTER
ADMISSION BY A MEMBER OF THE MHIS STAFF. THE MHIS STAFF
MEMBER SHOULD INFORM THE PATIENT ABOUT PROCEDURES FOR



ADMISSION - AND' RETENTION AND ABOUT THE PATIENT'S RIGHTS TO
CHALLENGE COMMITMENT IN COURT, TO BE REPRESENTED BY
COUNSEL,. AND- TO SEEK INDEPENDENT MEDICAL OPINION. THE MHIS
STAFF- MEMBER SHOULD TAKE CARE TO ENSURE THAT FAILURE OF
PATIENTS. TO' AVAIL THEMSELVES OF THESE RIGHTS IS DONE
KNOWINGLY.. THE SIZE OF THE MHIS- STAFF SHOULD BE' INCREASED
SUFFICIENTLY TO ACCOMPLISH:ITS STATUTORY GOALS.

RECOMMENDATION: THE NEW YORK STATUTES (29.09) SHOULD. BE
AMENDED TO PERMIT MHIS ATTORNEYS TO WITHHOLD FROM THE COURT
INFORMATION THAT IS PRIVILEGED OR IS ADVERSE TO THE CASE
FOR THE DEFENSE.

The Hearing: Determining Committability

RECOMMENDATION: A STATUTORY AMENDMENT SHOULD BE SOUGHT
REQUIRING A JUDICIAL HEARING IN EVERY INVOLUNTARY
COMMITMENT. CASE, TO BE HELD WITHIN 5 DAYS OF THE PATIENT'S
ADMISSION TO THE HOSPITAL.

RECOMMENDATION:. THE SUPERIOR COURT IN EACH NEW YORK COUNTY
SHOULD MONITOR CAREFULLY THE SERVICES PROVIDED BY THE MHIS
ATTORNEY3 IN ADVISING AND REPRESENTING PERSONS
INVOLUNTARILY COMMITTED; WHENEVER THE COURT FINDS THAT
THESE SERVICES ARE NOT BEING PROVIDED PROMPTLY AND
SUFFICIENTLY, IT SHOULD ORDER THAT A HEARING BE HELD WITHIN
7 DAYS OF ADMISSION.

RECOMMENDATION: REPRESENTATIVES OF THE SUPREME COURT, THE
MHIS, AND THE CITY HOSPITALS SHOULD EXPLORE WAYS IN WHICH
HEARINGS COULD BE HELD AT LOCATIONS MORE CONVENIENT FOR
HOSPITAL PERSONNEL WHO ARE REQUIRED TO ATTEND.

RECOMMENDATION: JUDGES SHOULD STRICTLY ENFORCE PROPER
COURTROOM ORDER AND DECORUM.

RECOMMENDATION: JUDGES SHOULD INSIST THAT ALL HEARING
PARTICIPANTS BE PRESENT AND PREPARED TO GO FORWARD AT THE
TIME SCHEDULED FOR HEARINGS. ATTORNEYS FOR THE HOSPITALS
SHOULD ENSURE THAT ALL NECESSARY PAPERS AND WITNESSES ARE
AVAILABLE FOR PRESENTATION TO THE COURT.

RECOMMENDATION: WHEN CONTINUANCES ARE NECESSARY, THEY
SHOULD BE FOR NO LONGER A PERIOD OF TIME THAN IS NECESSARY
TO ACCOMMODATE THE DIFFICULTY REQUIRING A CONTINUANCE.
RATHER THAN CONTINUE CASES FOR AN ENTIRE WEEK (UNTIL THE
DAY REGULARLY SCHEDULED FOR HEARINGS IN THE PARTICULAR
HOSPITAL), JUDGES SHOULD BE PREPARED TO RETURN TO THE
HOSPITAL ON ANOTHER DAY DURING THE WEEK IN ORDER TO HEAR
CASES REQUIRING CONTINUANCE. ALTERNATIVELY, CASES
REQUIRING CONTINUANCE SHOULD BE RESCHEDULED FOR THE HEARING
DAY IN THE OTHER HOSPITAL IN WHICH HEARINGS REGULARLY ARE
HELD.




RECOMMENDATION: A STATUTORY AMENDMENT SHOULD BE SOUGHT
LIMITING TO . FIVE DAYS THE TIME FOR. WHICH A CONTINUANCE

MIGHT BE GRANTED,. UNLESS REQUESTED BY THE PATIENT.

RECOMMENDATION: THE STATUTORY PROVISION PROHIBITING
CONTINUANCES IN EMERGENCY ADMISSION CASES, UNLESS REQUESTED
BY THE PATIENT, SHOULD BE STRICTLY APPLIED.

RECOMMENDATION: JUDGES.SHOULD NOT LOOK PRIMARILY TO.
EXAMINERS fOR INFORMATION ABOUT DANGEROUSNESS; RATHER,
DANGEROUSNESS SHOULD- BE INFERRED. FROM SPECIFIC THREATS OR
VIOLENT ACTS OF- RESPONDENT, REPORTED IN TESTIMONY GIVEN BY
COMPETENT. WLTNESSES..

RECOMMENDATION: THE PROCEDURE FOR ASSIGNING JUDGES TO
COMMLITMENT CASES SHOULD BE CHANGED TO INSURE THAT JUDICIAL
ASSIGNMENTS ARE LENGTHY ENOUGH TO ALLOW THE JUDGE TO BECOME
WELL ACQUAINTED. WITH THE UNIQUE. SUBJECT MATTER OF CIVIL
COMMLTMENT.

RECOMMENDATION: EVERY JUDGE ASSIGNED TO HEAR COMMITMENT
CASES SHOULD BE REQUIRED TO PARTICIPATE IN AN
ORIENTATION/EDUCATION PROGRAM PRESENTED PERIODICALLY AS A
JOINT EFFORT OF THE MHIS AND THE PSYCHIATRIC HOSPITALS IN
NEW YORK CITY. STAFF OF THE MHIS AND PERSONNEL OF THE CITY
PSYCHIATRIC HOSPITALS, AS ADVISED BY THEIR COUNSEL,
IMMEDIATELY SHOULD ASSUME RESPONSIBILITY FOR DEVELOPING AND
IMPLEMENTING SUCH AN EDUCATIONAL PROGRAM.

RECOMMENDATION: TESTIFYING EXAMINING PHYSICIANS SHOULD
PRESENT THEIR TESTIMONY IN AN IMPARTIAL MANNER.

RECOMMENDATION: MHIS STAFF, IN COOPERATION WITH COUNSEL
FOR THE PSYCHIATRIC HOSPITALS IN NEW YORK CITY, SHOULD
DEVELOP AND CONDUCT ORIENTATION/EDUCATION PROGRAMS FOR
MENTAL HEALTH PROFESSIONALS WORKING IN THE CITY HOSPITALS.
ALTERNATIVELY, BEFORE EACH COMMITMENT HEARING, COUNSEL FOR
THE HOSPITAL SHOULD EXPLAIN TO THE TESTIFYING PHYSICIAN
WHAT WILL BE EXPECTED OF HIM OR HER DURING THE HEARING.

RECOMMENDATION: COUNSEL SHOULD STRIVE TO PREVENT THE
INTRODUCTION OF EVIDENCE THAT IS IN VIOLATION OF THE FORMAL
RULES OF EVIDENCE. WHEN TESTIMONY THAT IS HIGHLY
OBJECTIONABLE IS GIVEN OVER NO OBJECTION, THE COURT SHOULD
ALERT COUNSEL THAT RULES OF EVIDENCE SHOULD BE BETTER
FOLLOWED.

RECOMMENDATION: INFORMATION ON PREVIOUS PSYCHIATRIC
TREATMENT SHOULD BE ADMISSIBLE INTO EVIDENCE AT THE

COMMITMENT HEARING FOR PURPOSES OF DIAGNOSIS AND TREATMENT
PLANNING, BUT SHOULD NOT BE ACCEPTED AS SUFFICIENT EVIDENCE

THAT RESPONDENT MEETS THE CRITERIA FOR COMMITMENT.



The  Hearing: Determining Treatment

RECOMMENDATION:. A.STATUTORY AMENDMENT SHOULD BE SOUGHT
AUTHORIZING JUDGES IN COMMITMENT PROCEEDINGS TO ORDER
RESPONDENTS INTO INVOLUNTARY TREATMENT IN.PROGRAMS OF CARE
LESS RESTRICTIVE THAN HOSPITALIZATION.

RECOMMENDATION: REFORE ORDERING INVOLUNTARY HOSPITALIZATION,
THE COURT SHOULD CONSIDER WHETHER ANY LESS: RESTRICTIVE
ALTERNATIVE WOULD BE APPROPRIATE AND AVAILABLE TO-
ACCOMMODATE THE RESPONDENT'S DISORDER AND. SHOULD MAKE A
FINDING THAT LESS RESTRICTIVE ALTERNATIVES WERE CONSIDERED
AND NONE WAS FOUND TO®BE APPROPRIATE..

Posthearing Concerns

RECOMMENDATION: AS REQUIRED BY STATUTE,. ANY JUDGE WHO
RECEIVES A PETITION- FOR A REHEARING SHOULD. CAUSE A JURY TO
BE SUMMONED UNLESS THE PATIENT OR. OTHER. PERSON APPLYING FOR
THE REHEARING ON THE PATIENT'S BEHALF WAIVES A TRIAL. BY
JURY. AND CONSENTS IN WRITING TO TRIAL BY THE COURI.

RECOMMENDATION:. THE APPELLATE DIVISION OF THE SUPREME
COURT SHOULD MAINTAIN AN EXPEDITED CALENDAR FOR COMMITMENT
APPEALS, WHICH SHOULD ALLOW SUCH APPEALS TO BE HEARD WITHIN
FIFTEEN DAYS OF FILING.

RECOMMENDATION: AS REQUIRED BY STATUTE, RESTRAINTS SHOULD
BE EMPLOYED ONLY WHEN NECESSARY TO PREVENT A PATIENT FROM
SERIOUSLY INJURING SELF OR OTHERS. RESTRAINTS MUST NEVER
BE USED AS A PATIENT MANAGEMENT DEVICE. BEFORE ORDERING
THE. USE OF RESTRAINTS, THE PHYSICIAN SHOULD DOCUMENT IN THE
PATIENT'S RECORD THE FACT THAT LESS RESTRICTIVE TECHNIQUES
WERE CONSIDERED AND WERE CLINICALLY CONSIDERED TO BE
INAPPROPRIATE OR INSUFFICIENT TO AVOID INJURY.

RECOMMENDATION: PATIENTS REFUSING TREATMENT AND APPEALING
THE PHYSICIAN'S TREATMENT DECISION, USING THE PROCEDURES
OUTLINED IN THE REGULATIONS OF THE OFFICE OF MENTAL HEALTH,
SHOULD NOT BE TREATED DURING THE APPEAL PROCESS UNLESS, AS
REQUIRED BY REGULATION §27.8, "THE TREATMENT APPEARS
NECESSARY TO AVOID SERIOUS HARM TO LIFE OR LIMB OF THE
PATIENTS THEMSELVES." THE COURTS AND THE MHIS ARE
ENCOURAGED TO ENSURE COMPLIANCE WITH THE INTENT OF THIS
REGULATION.
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CHAPTER II
STUDY METHODS
This. chapter presents a discussion of the project methodology.
It considers methods for the first phase of the national project as well

as for the project. work specific to New York City.

Literature Review

In January 1981, the project staff began collecting and
reviewing professional literature in the psycho~legal area. Source
materials were collected from books and journals in the disciplines of
law, psychiatry, psychology, social work, sociology, and public
administration. Professors and mental health practitioners throughout
the country were contacted and asked to provide copies of unpublished
papers and other hard-to~find writings pertaining to involuntary civil
commitment. Members of the project's National Advisory Board were
particularly helpful in steering project staff to valuable reading
materials.

Just prior to a meeting of the National Advisory Board in April,
staff prepared an "Issues Paper" summarizing the relevant literature and
defining important contemporary issues of civil commitment with which
this project was to be concerned. The substantive portion of the "Issues
Paper" has been altered slightly and published as "Involuntary Civil
Commitment: The Discerning Eye of the Law" (State Court Jourmal, 1981,
5(4), 5 ff.), copies of which are available from the National Center for
State Courts Publication Department. At their meeting, members of the
National Advisory Board helped staff decide what research questions
should be explored during site visits and gave advice on field research
methods.

Statutory Review

By identifying the important questions that might be addressed
in a commitment statute and then ordering them roughly as they might
become relevant in a typical commitment proceeding, a scheme was devised
for analyzing statutes governing civil commitment. A complete statutory
analysis was performed for 20 states, including the states in which the
National Center's project had received funding to conduct site-specific
research and states having statutes that were particularly interesting,
innovative, or modern. Using this analytical scheme, staff compiled all
the variations of statutory provisions relating to each analytical
category and determined how commitment statutes and procedures differed
from state to state. These points of difference became the focus for the
field data collection.

Preliminary Site Visits

A preliminary visit was made to each of the five project sites.
Three project staff visited New York City in April 1981, meeting with
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judges, court personnel, attorneys, and mental health professionals..
This visit served several purposes. First, the participants. in the New
York.civil commitment system shared with staff their perceptiomns of how
the New York system worked.. They noted problems with the system. and
peculiarities that set it apart from most. others.. Most importantly,.
individuals with: whom we met identified the agencies and institutions in
New York that are: involved in civil commitment cases. Key people within
these organizations were named, as were other people unrelated to major
institutions but important or knowledgeable in the commitment area.

Site Visits.

After completing: the comparative statutory analysis, staff made
intensive-data-collection. trips to each of the five project sites. Four
staff members traveled to New York City for one week in September 1981.

During the two weeks prior to the site visit, intensive
preparations were. made. Individuals who had been identified during the
preliminary site- visit as ilmportant or knowledgeable in the commitment
area were contacted by telephone and interview appointments were:
scheduled. Staff thoroughly reviewed the New York statute and case law
and identified questions of particular concern for the First Judicial
District, New York City system. Interview guides including these areas
of concern were mailed inadvance to people who were to be interviewed so
that they could prepare for the interviews if they so wished.

‘ Most site participants were interviewed individually, although
some were interviewed in groups. With very few exceptions, all
interviews were conducted by two or three staff researchers. Before each
interview, one researcher was assigned the role of "“scribe." The
scribe's duty was to record the interviewee's responses, while another
researcher led the interview and attended carefully to substance.

Staff observed all court hearings conducted during the time of
the site visit. An observation guide was preparad and studied in advance
of the hearings. (The observation guide for New York is included in
Appendix B.) Notes taken during interviews and court hearings were in
rough form. Each staff researcher rewrote his or her notes during the
week following the site visit.

While in New York, staff met at the end of each day to compare
notes and impressions about the city's commitment system. Key concerns
were whether information received from various sources and whether
information in particular substantive areas was complete. Based on these
discussions, interview assignments for the next day were made. When
staff members were confident of the information they had received on a
particular topic, no further questions were asked concerning that topic.

The names of people interviewed in New York are listed at the
beginning of this report. Those individuals were chosen on the basis of
their involvement in commitment proceedings in the city. An effort was

made to interview at least one representative from each facility and
agency having contact with commitment respondents. These individuals
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were not intended to constitute a statistically representative sample.
Furthermore,. the research was. not intended to establish the typical
person’'s view of commitment system in.New York. Rather, it was to gain
insight into: how the system works and how it might be improved, from the
perspectives. of people with extraordinary abilities to understand and
comment on the system.

The Form. of the Data

The ultimate goal of this research project was to generate
information that could be used to improve civil commitment procedures in
jurisdictions throughout the country. The purpose of the data collectiom
was to obtain practitioners' opinions,. advice, and suggestions about the
civil commitment process, particularly. as it operates in their own
localities. Accordingly, it was appropriate that the research be
qualitative rather than quantitative. Our main purpose was not to ask
how many, or even how; rather it was to ask why, how well, and how else.
Basically, we sought information about what works best and why.

The questions in the data collection gulide were open—-ended.
Multiple-choice: types of question were avoided so that interviewees would
be free to formulate their own opinions rather than have their thoughts
slotted into predetermined categories by the researchers.

The data collection guide (in Appendix B) is a complete set of
all the questions that were asked. The interview guide covers many
topics and flows, more—-or—-less, in chronological order, as events occur
during a typical commitment proceeding. The questions unavoidably
overlap to some degree, but repetition was minimized as much as
possible. It should be easy to see that the interview questionnaire was
organized in the same basic scheme that was used for the statutory
analysis. .

Because of the length of the data collection guide, every
question was not asked of every interviewee., A subset of questions was
presented in each interview to optimize .the match of the interviewee's
gpecial area of knowledge with the questions asked. Everyone, however,
was invited to discuss any aspect of the commitment process with which he
or she was familiar or about which he or she had particular opinions or
suggestions. Interviewers were able to (and frequently did) stray from
the planned path of questions when it seemed useful and appropriate.

The questionnaire was considered only a data collection guide,
not a dictum. Neither the precise language of the questions, nor the
order in which questions were asked was considered to be important. The
guide was simply a reminder of important issues and ideas that needed to
be discussed. More concern was given to understanding the responses than
to recording them thoroughly or verbatim.

7

A complete set of field notes, with all names and personal
identifiers removed, is available from the National Center for State

Courts. For the cost of duplication and mailing it will be provided upon
request.
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Analvsis, Report, and Review

A qualitative content analysis was performed on the data
collected. Interview and observation notes were first reviewed and
crosstreferenced.. Note was made of topics of significance,. points of

agreement among interviewees,. and points of disagreement. For each topic

of concern,. the analysis covered the statutory provisions, the practices
at the site, and commentary: about the statute and practices.

Three major criteria. are used in this report to evaluate the
civil commitment system in New York: Legal protections, provision for
treatment,. and social benefits. That is, each procedure is analyzed in
terms of how well it protects. the legal (e.g., liberty) interests. of
respondants, how well it provides for respondants' treatment needs, and
how well it accommodates the interests of society (e.g., safety, public
health, minimum cost). The judgments of how to apply these criteria to
elements of law and practice fell to the project team, based upon their
knowledge of the literature, observations, discussions with:
practitioners, and (as our sociologist colleagues are quick to. point out)
their sociohistorical biographies. The reader is free, of course, to

disagree with this analysis and may choose to view the system's strengths

and weaknesses differently. As will be discussed, a system
characteristic may be simultaneously a strength and a weakness, when
viewed from different perspectives.

The results of the analysis assume the form of recommendations
for improvement in the First .Judicial Department's ¢ivil commitment
system. The recommendations should not be taken as research conclusions
or empirically proven statements of fact. Rather, they are the
suggestions of these researchers, based upon their studies and points of

view. The recommendations derive from a variety of sources: suggestions

made by people in New York; suggestions made by people in other cities;

conclusions from the professional literature; and ideas generated by the
researchers during the course of the project. It is impossible to sort

out the influence of these various sources in any recommendation, or to

report accurately how extensive any persom's or group's agreement would

be with any particular recommendation.

The purpose of presenting recommendations is to highlight
certain problems and alert people in New York to possible solutions.
Although it is easy for us to identify a problem, we are too far removed
from the system tc be expected to have "The Answer." A more realistic
objective is to present "an answer," however modest and tentative, as a
stimulus and starting point for thoughtful consideration by those in a
better position to know New York's system and make appropriate changes.
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CHAPTER III

PREHEARING

This chapter describes procedures and events that occur before a
judicial hearing in the First Judicial Department of New York City
involuntary civil commitment process. For many respondents, these
initial procedures: and events.constitute the entire extent of their
involvement in the involuntary civil commitment process. That 1s, many
will be screened and diverted from compulsory hospitalization, many will
elect to enter a hospital voluntarily once an affidavit for involuntary
hospitalization has: been filed with the  court, any many will be
involuntarily committed and. subsequently discharged without having a
hearing.

INITIATING MENTAL HEALTH TREATMENT

The New York statutes describe procedures for informal
admissions, voluntary admissions, and involuntary admissions into
inpatient hospital treatment for the mentally ill. Under informal
admissions, a person requesting inpatient treatment may be admitted by
the director of the hospital without making formal or written
application. The patient is classified as an informal patient and is
free to leave at any time (9.15). A voluntary admission occurs when a
person makes a written application for admission to a hospital.
Voluntary patients ordinarily must be promptly released upon request.
The director of the hospital, however, may retain the patient for a
period of up to 72 hours if there are "reasonable grounds for belief that
the patient may be in need of involuntary care and treatment.” At the
expiration of the 72-hour period, the director must either release the

patient or apply to court for involuntary commitment of the patient
(9013) .

As a practical matter, most involuntary admissions in New York
City are initiated as emergency admissions. The New York emergency
admissions statute provides that a person may be involuntarily
hospitalized for up to 15 days if he or she is alleged to have "a mental
illness for which immediate observation, care, and treatment in a
hospital is appropriate and which is likely to result in serious harm to
himself or others" (9.39). "Likelihood to result in serious harm" is
defined as " (1) substantial risk of physical harm to himself as
manifested by threats of or attempts at suicide or serious bodily harm or
other conduct demonstrating that he is dangerous to himself, or (2) a

substantial risk of physical harm to other persons as manifested by
homicidal or other violent behavior by which others are placed in

reasonable fear of serious physical harm" (9.39). The statute provides
that emergency admissions may be taken by any hospital that maintains the
appropriate staff and facilities and is approved by the Commissioner of
the Department of Mental Hygiene. The approved hospitals are listed in

the Department's Regulations, section 15.9(e). In the First Judicial
Department, they number about 14,
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Police Procedure in Emergency Admissions.

The vast majority of involuntary commitments in New York City
begin as emergency  commitments initiated by the police. The police are
authorized by statute to take into. custody anyone meeting the emergency
admissions criterion (9.41),. and the New York City police department has
established specific- procedures: for such admissions, contained in a
manual that accompanies. police officers- in their patrol cars.

Many: police. procedures are new and are designed to-reduce the:
time required by officers: to process emergency commitments. They reflect
a deep- concern in the department about the resources. required to handle
these: cases.. The size ofi the City's police department has been reduced’

by. about: a third in recent years because of the city's. fiscal difficulty;

the volume of commnitments: has greatly increased.. According to' police
department statisfics, the number of people transported to hospitals for
mental health examinations increased from 1,084 in 1976 to 7,785 in 1980,
thus- almost doubling every year. It is widely believed that this trend
probably is. caused by the: deinstitutionalization policy in New York,
accompanied by inadequate housing for and treatment of those released
from mental hospitals serving the City. The average time required by a
police officer to process-an.emergency commitment, according to informed
sources, 1s about three hours.. Hence, emergency commitments consume a
substantial amounf of the police department's manpower.

The police procedures are contained in the department's ''Patrol
Guide," which was substantially revised in August 1981 (see Appendix A).
The procedures apply when an officer "believes that a persomn, who is
apparently mentally ill or temporarily deranged, must be taken into
protective custody because the person is conducting himself in a manner
likely to result in serious injury to himself or others," or, in other
words, when the officer believes the persom falls under the statutory
requirements for emergency commitment. The guidelines do not provide
specific criteria for determining when a person is mentally ill and
dangerous; reportedly, the individual police officers learn to make such
judgments through their experiences.

It is the policy of the New York City police department to
become involved in these cases only if the person's behavior presents a
threat of serious harm at the moment. The police generally will not take
someone into custody based solely on the allegations of relatives or
other persons. Police will respond to a call only if the likelihood of
serious harm is imminent; and they will take into custody only those
persons whose behavior in the officer's presence indicates a likelihood
of serious harm.

The Patrol Guide states that police are to use physical force
only to the extent necessary to restrain the person until sent to the
hospital or to prevent serious physical injury to the person or others.
Before taking the person into custody, the officer is directed to isolate
and contain him or her and to call the patrol supervisor and the
Emergency Service Unit to the scene. The officer also must establish
police lines and request an ambulance.
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The patrol supervisor, according to the Patrol Guide, upon
arriving at the: scene must caution the officers present to not use
firearms unless there is a threat to life. The supervisor may cancel the
request. for Emergency Service, if it is not needed, and may request the
help of other services or individuals, such as an interpreter, a hostage
negotiating team, or a clergyman.

Police department guidelines state that persons should be
transported to the hospital by ambulance, although a patrol car can be
used if an ambulance is not available and if the removal can be made with
responsible constraint. Also patrol cars should be used if needed to
remove. a person quickly to relieve a potentially explosive situation. As
a practical matter, most transportation is now by patrol car, although
until last year ambulances were generally used..

The Patrol Guide requires that the police officer accompany the
person to the hospital; two officers are required if there are two or
more potential patients. The officer may use handcuffs or other
restraining equipment if the person resists or is violent or if the
examining physician- requests such restraints. When possible, females are
to be accompanied by another female or by an immediate relative. At the
hospital, the officer must accompany the person until he or she is
examined and must inform the examining physician about the events leading
to the custody—-taking.

The police department is concerned about the amount of time that
officers must wait at the hospital while the examination is completed.
It is negotiating with at least one hospital to reduce this time by
having officers write down the information, rather than being required to
wait until the physician is available for an oral report.

After completing the admission, the officer must submit an
"aided report" at the station house. This report is presented on a card
used in all situations in which the police come to the aid of people;
mental illness, one of several categories on the card, may be checked.
The card contains information about the person aided, details of the
incident and the actions taken by the officer, and the names and
addresses of people to notify about the incident. The police department
keeps these cards for 10 years. Among other things, the cards are used
to notify the person's relatives, a service that the police department
frequently performs, even though the hospital ordinarily is responsible
for providing notice.

The New York statutes provide that the director of the hospital
to which a person is admitted must, not later than five days following
the admission, "cause written notice" of the admission to be given
personally or by mail to the nearest relative of the person, other than

the applicant, if known to the director, and to as many as three
additional persons if so designated in writing by the respondent (9.39).
Many people interviewed commented that staff of the hospitals in New York
City do not always provide these notifications. Indeed, staff of the
hospitals seemed generally unsure about who was responsible for providing
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such notice. A.common reason for not sending notifications was that the
staff believed that the patients did not wish them sent.

Other Involuntary Commitment Procedures.

Although most involuncary commitments in the First Judicial
Department of New York are police initiated, several other procedures. are
available. TIwo emergency procedures may be initiatad by a court or by
the Director of Community Services for the Mentally Disabled. Two
non-emergency procedures may follow examinations by physicians. None is
used with any frequency.

In two situations, any court may order someone sent to a
hospital authorizad to take emergency commitments (9.43). The first
situation occurs when 1) someone files a ''verified statement” that the
respondent is apparently mentally ill and is acting in a manner that
either constitutes disorderly conduct or avidences dangerousness to self
or others, and 2) the court holds a hearing on the matter and finds that
the respondent "has or may have: a mental illness which is likely to
result in.serious harm to himself or others' (9.43). The second occurs
when the court finds that a defemdant in a criminal proceding is mot
guilty but "appears to have a mental illness which is likely to result in
serious harm to himself or others" (9.43).

There are two statutory procedures for commitments based on
referrals from the Director of Community Services for the Mentally
Disabled. The first, an emergeancy procedure, provides that if one of
several statutorily specified individuals (including a relative, a
physician, or a police officer) reports that the person is mentally ill
and dangerous to self or others, the Director, or his or her designee,
may remove any penrson within his or her jurisdiction to a hospital
authorized to take emergency commitments (9.45). The secound, a
non-emergency procedure, provides that the Director, or an examining
physician designated by him or her, may refer to a hospital anyone who,
upon examination, is found to be mentally ill and dangerous to self or
others (9.37). A staff physician at the hospital must confirm the need -
for hospitalization, and the certificate of an additional physician is
required to keep the respondent against his or her will for more than 72
hours. Thereafter, the regular involuntary admission procedures must be
followed. 1t was estimated that the Director of Community Services
refers no more than a dozen persons per year.

The final procedure for involuntary commitment, which we will
call the standard non—emergency procedure, provides that any person
allegedly mentally ill and in need of care and treatment may be
involuntarily hospitalized upon the application by one of several
statutorily designated individuals {(including anyone residing with the
respondent, a member of the respondent's immediate family, or the
director of a hospital where the respondent resides), and accompanying
written certification by two examining physicians (9.27). This procedure
is commonly referred to as the two-physician certificate, or the "two
P.C." The application must contain a statement of the facts supporting
the allegations of mental illness and need for care and treatment
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(9.27). The certifying physicians. may not be related to respondent or
the person applying for the admission, and they may not be directly
connected with the hospital. The physicians' certificates must be based
on examinations conducted within 10 days of the admission.

As a practical matter, the "two P.C." procedure rarely is used
for initial involuntary admission. Rather, as discussed earlier,
involuntary admissions are almost always initiated by the emergency
admissions. procedures.. (Of course, many mentally ill persons come to New
York hospitals accompanied by people other than the police, such as
family members; the basis for their admission, however, generally is
voluntary admission,. rather than the two P.C. procedure.) The most
frequent use of the two P.C. procedure in New York City is to extend the
hospitalization of someone admitted pursuant to the emergency admissions
procedures. Here, the '"sponser" is the hospital director, and the
certificate must be filed within 15 days of the initial commitment
(9.39). This procedure is described in more detail below.

SCREENING AND INITIAL EXAMINATION

Several stages of screening must precede an individual's
involuntary commitment. As discussed earlier, the first screening is
performed by the police. The police initiate the vast majority of
involuntary commitments. It was commonly stated by those interviewed
that the police do an excellent job of diverting cases for which
involuntary hospitalization is inappropriate. Following the initial
police screening are several stages of screening at the emergency
psychiatric units of the hospitals. In at least one city hospital,’
nurses review prospective patients (respondents) and may refuse
acceptance in two circumstances. First, if the respondent has a serious
medical problem, he or she is sent to a general hospital unit for
treatment. The respondent may be returned to the psychiatric unit after
clearing medically. Second, the nurses determine whether the respondent
evidences sufficient symptoms of mental illness to merit attention by the
psychiatric unit; if not, the repondent may be referred elsewhere.

The major review in the emergency unit is the physician's
evaluation, required by statute in emergency proceedings (9.39). These
are performed by psychiatrists (often residents) in the emergency room
soon after the police bring in the respondent. The officer's account of
the respondent's behavior is an important element of the examination.
Reportedly, about 50 or 60 percent of the police referrals are accepted
for emergency admission. In general, the hospitals are said to strictly
apply the criterion for emergency admission. When a respondent is to be
admitted for emergency care and treatment, some four to six hours is
spent in the emergency unit before transfer to the inpatient unit.

If the emergency room does not admit a respondent, the staff may
refer him or her to other sources of help, such as drug or vocational
rehabilitation programs. Police officers frequently provide respondents
with transportation if admission is refused. The officer may take the
respondent to the police station and charge him or her with a crime, if
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so warranted by the acts that initially led the officer to pursue:
involuntary hospitalization.

The emergency admissions statute states that the respondent may
not De- retained for more than forty—eight hours unless.a second
examination, by a staff physician at the hospital, confirms the finding
of mental illness and dangerousness (9.39). It is not clear whether this
examination must be: performed within 48 hours of the initial decention by
the police, the respondent's arrival at the hospital, or the formal
admission by the examining, physician.

Generally, the courts do not screen a person prior to admission
(except’ in:court-initiated commitments under the seldom used Section 9.43
of the Mental Hygieme Law). In many other jurisdictions, the usual
practice’ 1s to require a court order before a person may be involuntarily
hospitalized, with infrequent resort to emergency procedures permitting
admission: without judicial involvement.

NOTIFYING RESPONDENTS OF RIGHTS

The New York law requires that immediately upon the respondent's
admission to a hospital or conversion to a different status (e.g., from
voluntary to iavoluntary status), the hospital director must inform the
respondent in writing of his or her status, of his or her rights under
the law, and of the availability of the Mental Health Information Service
(9.07). Further, hospitals must post notices of rights at conspicuous
places visible to all patients.

In the First Judicial Department, respondents in commitment
proceedings are verbally informed of their rights at several stages. The
doctors in the emergency room try to talk to patients about their rights
at the time of the initial examination, although this communication is
not always successful. After admission, the Mental Health Information
Service (MHIS) attorneys, and often MHIS social workers as well, meet
with and explain legal rights to some patients. While the MHIS staff is
able to advise all those who specifically request their services, they
reportedly do not contact all patients involuntarily committed. The
police ordinarily do not inform respondents of their legal rights during
the custody-taking (unless, of course, a criminal charge is placed).

While it appears that patients ordinarily are provided with
information about their legal rights, many people interviewed questioned
whether this information always was provided in an effective manner.
Some hospital personnel reportedly consider communications about rights
to be a waste of time because respondents at the time of admission often
are too ill, anxious, and confused to comprehend the information about
rights. They suggest that overwhelming these people with confusing
papers and 'verbal gibberish" merely exacerbates an already strained
situation. Others, concerned about the patient's right to meaningful
notification, point out that, for whatever reasons, few respondents truly
understand their legal rights or how to exercise these rights. They
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suggest that more. individual and thoughtful coumseling with each patient
should be provided..

OPPORTUNITY FOR INFORMAL OR' VOLUNTARY ADMISSION

The- law: requires officials with responsibilities concerning the
mentally ill "to encourage any person suitable  therefore and in need of
care and treatment for mental illmess to apply for admission as a
voluntary or informal patient" (9.21). The law also encourages
conversion from involuntary to voluntary status. A section of the Mental
Hygiene law states that "nothing in this article shall be construed to
prohibit any director from converting, and it shall be his duty to
convert, the admission- of any involuntary- patient suitable and willing to
apply: therefore to a voluntary scatus” (9.23).

Hospital personnel report that patients seldom are converted
from involuntary to voluntary status. Hospital persomnnel believe that
the MHIS attorneys would like to see more' such conversions because the:
hospital has less control over voluntary patients. MHIS staff, on the
other hand, suggest that the hospital personnel prefer the conversion of
involuntary patients to voluntary status because voluntary patients
require less paperwork, fewer hearings, and generally less administrative
attention. In any event, it appears that hospital personnel are
reluctant to convert patients to voluntary status unless they believe
that the patients are sincerely motivated to accept treatment. It is
generally acknowledged in New York that involuntary patients sometimes
convert to voluntary status so they can sign themselves out. Voluntary
patients may sign themselves out unless the facility director
successfully seeks a court order of detention.

PREHEARING EXAMINATION

As discussed earlier, persons presented for involuntary
hospitalization pursuant to the emergency admissions procedure are
examined prior to admission, and again within 48 hours. The second
examination is to confirm the first examiner's findings. The examiner
conducting the second examination must be a member of the psychiatric
staff of the hospital (9.39).

In order for a patient to be retained involuntarily beyond the
15-day emergency hospitalization period, the two-physician certificate
(2 P.C.) procedure must be initiated. The two examinations required by
this procedure may be conducted jointly, but each examining physician
must execute a separate certificate (9.27). The examinations must have
been completed within 10 days of the date of admission om the medical
certificate. The examining physicians must consider alternative forms of
care and treatment that might be adequate to provide for the person's
needs without requiring involuntary hospitalization. If an examining
physician knows that the respondent was treated for mental illmess in the
past, he must try to consult with those who provided such treatment. The
examining physician may not be a relative of the respondent; may not be a
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manager, trustee, visitor, proprietor, officer, director, or stockholder
of the hospital. in. which the respondent is or is to be hospitalized; may
not have any pecuniary interests in' such hospital; and may not be on the
staff of "a proprietary facility to which' it is proposed to admit such
person’ (9.05)..

In the-New: York public hospitals studied for this report, the
examining physicians are the attending physicians in the patient’'s ward.
According to the-hospital staff, the two physicians only occasiomally
disagree concerning the diagnosis.

Several people interviewed complained that the informationm in
the applications. and: certificates often is very general and contains
unsubstantiated opinions. Further, some complain, these documents
frequently do not meet the technical requirements. of the law; for
example, some are filed late, after the 15 days required by the: emergency
commitment statute. When such a case goes to hearing, the judge may
dismiss it because of the technical deficiency. Typically, however, a
judge  merely overlooks such problems and considers the case on the merits.

Language problems with some foreign-born physicians are an
important consideration in certification examinations. Many people in
New York City complain that the poor language fluency of some physicians
makes communication between physicians and patients difficult. It has
been suggested that these physicians’ incomplete understanding of
English, particularly its idiomatic uses, can lead to important
misunderstandings and misinterpretations of statements made by
respondents. Some people in New York report that, in .addition to
possibly leading to inaccurate medical observations and diagnoses, the
poor level of communication frequently causes respondents. to become
anxious and uncooperative.

The New York statutes provide respondents with the right to
""'seek independent medical opinion" (29.09). 1In New York City, the
request for an independent examination is made to the judge, who has
discretion to appoint a physician to examine the respondent. The
examiner, who cannot be on the staff of the hospital where the patient is
committed, is selected from a pool of examiners maintained by the court.
In practice, independent examinations seldom are requested, reportedly
because such an examination may delay the hearing for one to two weeks.
The MHIS attorneys generally recommend independant examinatiomns only when
they consider that a reasonable likelihood exists that the resulting
testimony would strengthen the patient's case. According to one MHIS
attorney, independent psychiatric testimony would either weaken or be
unhelpful to some cases. According to hospital staff, independent
examinations do not often result in conclusions different from those of
the hospital examiners. Because of the infrequency of independent
examinations, reliable information concerning the proportion of instances
in which disagreement would result may be unavailable. One attorney
suggested that usually the central issue is not the diagnosis of the
patient's condition, but rather the availability of suitable alternatives
to hospitalization.
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The statutes in New York do not address the question of whether
respondents.- in involuntary hospitalization: proceedings have a right to
refuse to: speak to the public hospital'’s. examining- physician. As a
practical matter, physicians in New York reportedly do not recognize such
a right and do not advise respondents concerning how the information
generated by the examination.might be used.

PREHEARING: TREATMENT

The New York statutes do not indicate whether and to what extent
involuntary patients may be treated prior to hearing. Because hearings
are not mandatory in New York, it probably is fair to presume that
patients need be treated no differently whether a hearing is pending or
not. In practice, most respondents are treated (usually with medication)
shortly after they are admitted to a hospital, and this treatment
typically is continued for the duratiom of the commitment period,
regardless of whether a hearing is requested. (Questions relating to the
patient's. right to refuse treatment and the requirement that the hospital
secure the patient's consent for extraordinary treatment are discussed in
Chapter VII, "Posthearing Concerns".) '

Controversy exists over whether patients should be permitted to
be under the influence of medication during hearings. A patient who is
medicated effectively may make a better appearance in court because he or
she has greater self-control and displays fewer symptoms of psychosis,
factors that frequently influence judges to order commitment. On the
other hand, medication (primarily a problem of overmedication) may cloud
the patient's thinking and diminish his or her ability to testify
effectively. Additionally, some medications have undesirable side
effects that create the appearance of mental illness regardless of the
patient's true condition.

PREHEARING DISMISSAL AND DISCHARGE

As discussed earlier, the New York statutes provide that no one
presented for involuntary hospitalization under the emergency admissions
procedure may be admitted unless a hospital physician examines the person
and determines that he or she meets the criterion for commitment. No one
admitted by this procedure may be retained for longer than 48 hours
unless the admitting physician's finding is confirmed after examination
by another physician who must be a member of the psychiatric staff of the
hospital (9.39). These statutory requirements reportedly are met in the
hospitals serving New York City's First Judicial Department. It is
estimated that almost half of all persons presented for emergency
involuntary admission at Bellevue Hospital are screened out and
discharged under this examining procedure. Reportedly, the majority of
involuntary patients are discharged within 15 days of admission,
regardless of whether a hearing is held. Many people in New York believe

that the hospitals are quicker to release patients if they request
hearings.
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Some observers:suggest that patients who are discharged prior to
a requested judicial hearing might want their ''day in court." Yet, in.
New York (as- in-other cities across the country), it is reported that
almost all respondents, if discharged from the hospital, want their cases
summarily- dismissed and show no inclinationmn to go to court in order to
clear their names, set the- records straight, or make philosophical or
legal points.

CONCLUSIONS AND RECOMMENDATIONS

Initiating Mental Health Commitment

Although apparently not' the subject of great concern in the
First Judicial Department, a weakness in the commitment system may be the
absence of an effective and accessible procedure for the hospitalization
of someone who actually meets the commitment criterion, but refuses to be
examined by a physician and does not manifest a threat of harm serious
enough. to warrant police custody. In many states, procadures permit
relatives: or other persons close to an allegedly mentally ill person to
apply to a court for involuntary hospitalization of the person. Without
the availability of such procedures, many believe, it may be unreasonably
difficult to effect the hospitalization of someone who may be seriously
in need of care and treatment but who has never committed a violent or
self-destructive act in the presence of a police officer. Theoretically,
a relative or other person may petitiom a New York court or the Director
of Social Services to initiate emergency commitment procedures (9.43,
9.45), but in practice these procedures almost never are used. Moreover,
it is clear that neither the courts nor the police department wishes to
encourage the use of these procedures.

The procedures followed by the police in initiating emergency
admissions are to be commended. The practice of requiring the police
officer to wait at the hospital while the respondent is being examined,
however, may be an inefficient use of the police officer's time. It was
reported that negotiations are underway to have hospital security
personnel in at least some of the city facilities assume responsibility
for security of the respondent when he or she is presented for emergency
admission. Reportedly, the Health and Hospitals Corporation is
attempting to implement a procedure which would entail the police officer
turning over custody of a detained individual to a Health and Hospitals
Corporation special officer (security guard). Because it may be
important for the examining physician to have the opportunity to speak
with the officer, some people in New York believe that the officer should
be required to remain with the respondent until the examining physician
is prepared to begin the evaluation. However, if a standard set of
questions could be developed to which police officers could present
answers in writing upon delivery of the respondent, this concern may
become less pressing.

RECOMMENDATION: A PROCEDURE SHOULD BE DEVELOPED TO PERMIT

POLICE OFFICERS TRANSPORTING RESPONDENTS TO HOSPITALS
PURSUANT TO THE EMERGENCY ADMISSIONS PROCEDURE TO LEAVE
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RESPONDENTS IN THE CUSTODY OF THE HOSPITAL WHETHER OR NOT
AN EXAMINATION HAS BEGUN. HOSPITAL STAFF SHOULD DEVELOP A
STANDARD SET OF QUESTIONS DESIGNED TO ELICIT FROM POLICE
QFFICERS INFORMATION ABOUT THE RESPONDENT'S BEHAVIOR DURING
THE CUSTODY-TAKING: THAT MIGHT BE HELPFUL TO THE PHYSICIAN

. IN CONDUCTING THE EVALUATION. THESE QUESTIONS SHOULD RE
MADE AVAILABLE TO POLICE OFFICERS- IN ADVANCE S0 THAT
RESPONSES. MAY BE PRESENTED IN WRITING TO EMERGENCY ROOM
STAFF UPON PRESENTATION OF THE RESPONDENT.

There was gome concern among those interviewed that the hospital
staff made insufficient effort to contact relatives or others designated
by a patient to be notified about the patient's commitment. The police
notification procedure somewhat mitigates this problem; still, the
hospitals have the statutory responsibility for notificatiom (9.39).

RECOMMENDATION: = STAFF OF THE HOSPITAL'S' ADMISSIONS
DEPARTMENT, IN COOPERATION WITH THE HOSPITAL'S PSYCHIATRIC
EMERGENCY ROOM STAFF, SHOULD BE' RESPONSIBLE FOR OBTAINING
FROM RESPONDENTS THE NAMES OF PERSONS TO BE NOTIFIED, IF
ANY, AND SHOULD PROVIDE SUCH NOTIFICATIONS AS ARE REQUIRED
BY STATUTE.

Screening Mechanisms

The screening provided by officers of the police department is
highly regarded by most people interviewed on the topic. Although some
people complain that the police do not respond to any but the most
serious incidents involving allegedly mentally disordered persons, given
the limited resources of the city's police department and the great
demand for its services, little more can be expected. Further, the city
hospitals admit only about 50 percent of those people brought in by the
police. This suggests that relaxing the criteria for police transport
would not result in many more emergency admissions.

The statutory requirement that persons presented for emergency
hospitalization not be admitted until examined by a staff physician of
the hospital is an exemplary screening provision. The requirement that
this examiner's opinion be confirmed after examinatiom by another
physician on the hospital's psychiatric staff within 48 hours of the
respondent's admission also is a strong feature. Because of these mental
health screenings, many people avoid the intrusion of prolonged
hospitalization and society saves the cost of treating persons able to
care for themselves.

Notification of Rights

Although the New York statutes provide numerous legal rights and
protections, many people interviewed were concerned that written
statements of rights are too complex for some respondents to understand.
Reportedly, hospital staff rarely take the time that is required for
effective communication of these rights. Further, MHIS staff reportedly
do not meet personally with every respondent and explain clearly the
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respondent's legal rights and protections. Although it may require
increased staff, ihe-MHIS should meet with every respondent. Some of
those interviewed contend that time  spent explaining rights to:

respondents is usually time wasted because most respondents are unable to-

understand their rights, regardless of how these: rights are explained to
them: However, it is important that every- effort be made to communicate
rights effectively, especially since hearings are not mandatory in New
York involuntary commitment proceedings.

RECOMMENDATION:. PHYSICIANS CONDUCTING INITIAL EXAMINATIONS
OF RESPONDENTS UPON: PRESENTATION FOR ADMISSION SHOULD
CAREFULLY" EXPLAIN' TO RESPONDENTS THEIR' STATUS IN THE
HOSPITAL AND THEIR RIGHTS AS PATIENTS. MHIS STAFF SHOULD
MEET PERSONALLY WITH-EVERY RESPONDENT SOON AFTER EMERGENCY
ADMISSION TO EXPLAIN CLEARLY HIS OR HER LEGAL RIGHTS AND
PROTECTIONS.

Opportunity- for- Informal or Voluntary Admission

Apparently,. neither the staff of the hospitals in New York nor
the MHIS staff encourage involuntary patients to convert to informal or
voluntary status. Many people feel this is appropriate, noting that such
encouragement easily takes the form of coercion. The New York statutes,
however, require all state and local officers having duties to perform
relating to the mentally ill to encourage informal and voluntary
admissions. Furthermore, treatment as an informal or voluntary patient
frequently is in the respondent's best interests (from a legal standpoint
as well as from a treatment standpoint). In keeping with the principle
of the least restrictive alternative, discussed in Chapter VI, the
following recommendation encourages the use of informal and voluntary
status.

RECOMMENDATION: HOSPITAL STAFF AND MHIS ATTORNEYS
SHOULD PLACE MORE EMPHASIS ON EXPLORING THE
SUITABILITY OF INFORMAL OR VOLUNTARY STATUS AND SHOULD
EXPLAIN FULLY TO RESPONDENTS THEIR OPTION OF ACCEPTING
INFORMAL OR VOLUNTARY STATUS UPON ADMISSION AND THE
PRACTICAL AND LEGAL CONSEQUENCES OF ACCEPTING INFORMAL
OR VOLUNTARY STATUS.

The statutory right provided to respondents to challenge in
court their conversion to voluntary is a strong feature of the commitment
law in New York. People in other cities suggest that too frequently
involuntary patients sign voluntary admission papers without realizing
the consequences of a voluntary admission. Allowing a patient to contest
his or her conversion to voluntary status enables the patient who makes
an uninformed conversion to correct his or her mistake.

Prehearing Examinations

In several states, respondents in involuntary civil commitment

proceedings are accorded a right to remain silent during a mental health
evaluation. Several federal courts have held that the privilege against
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self~incrimination applies to commitment proceedings. Because this is a
controversial issue on which there is no. clear consensus of opinion in
New York, we will refrain from recommending that the privilege against
self-incrimination be made applicable in New York City.

Regardless of whether the privilege should attach, however, many
people in New York City believe that examining physicians should inform
respondents about how information generated by the examination will be
used. Former involuntary patients interviewed in New York and in other
cities speak of a sense of bewilderment and confusion during the initial
stages of a commitment process. They say that the '"silent treatment"
often given respondents by staff of the detaining facility fosters
resentment and may hinder cooperation with. the staff. Furthermore, it
has been suggested that if examining physicians do inform involuntary
patients concerning how information from the initial interview may be
used, that patient communication will be discouraged and treatment
thereby impeded. During the project, however, many examiners who do give
frank disclosure and explanation have informed Institute staff that
respondents are pleased that an examiner had leveled with them. The
result 1s an enhanced atmosphere of trust and cooperation. Iromically,
the effects of an open, honest explanation are not the negative ones
which might be expected.

A similar issue is whether the respondent's communications to
the examiner fall under the doctor-patient privilege. Most scholars
agree that little or no such privilege attaches during a court-ordered
evaluation. However, if the examining physician is also the treating
physician (e.g., when examinations are conducted during hospitalization),
the matter is not so clear. A few state laws provide that the physician
who evaluates the respondent for the purposes of a commitment proceeding
cannot be the respondent's treating physiciam. In Columbus, Ohio, for
instance, each respondent is examined by a '"court doctor" and by an
"independent doctor". The independent doctor is bound by the
doctor-patient privilege; the court doctor is not. One New York attorney
suggested that because most hearings are patient-initiated and the
patient is placing his or her medical or psychiatric condition in issue,
the doctor-patient privileged has been waived. 1In any event, several
scholars have suggested that, so long as the patient is informed that the
results of an examination might be used by a court in a commitment
proceeding, it is acceptable for a treating physician to reveal his or
her findings; absent a notification of purpose, however, the treating
physician is in violation of ethical standards if he or she reveals
examination findings.

RECOMMENDATION: EXAMINING PHYSICIANS SHOULD EXPLAIN TO
RESPONDENTS THE NATURE AND PURPOSE OF THE EXAMINATION AND
HOW THE INFORMATION GENERATED BY THE EXAMINATION MIGHT BE
USED BY STAFF OF THE HOSPITAL AND BY THE COURTIS.

One reviewer of the above recommendation stated that requiring
examining physicians to explain the nature, purpose, and consequences of
the examination improperly casts physicians in the role of patient
counsel. The reviewer suggested that this function would be more
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properly, and probably more effectively, handled by the MHIS. It is
important to note that the reviewer did not take exception to the
recommended explanation, but rather- to who is required to give the-
explanation. If the MHIS can give each respondent an accurate: and clear
explanation of the nature, purpose, and consequences of the-examination,
that would be sufficient. The important point is that each respondent
receive such an.explanation. The recommendation specifies: the- examining
physician in recognition- that the logistics of the initial interview may
place the physician' in a better position to provide an adequate
explanation.

The empnasis in the New York statutes on multiple- examinations.
(e.g., admissions examinations, psychiatric confirmation- examinations,
and two P.C.'s) 1s a strength of the New York commitment system. The:
right to seek independent medical opinion-also is a strong feature. The
professional literature suggests that multiple and independent
examinations are important for two reasons: they provide additional
opinion in an area in which unreliable assessment is not uncommon, and
they provide some incentive: for the state's examiners to be- thorough.
Furthermore, given that commitment decisions often turn-upon the medical
testimony, the respondent has little to draw on in developing a defense
without the opportunity to generate independent medical evidence.

The complaints voiced in New York (as well as in other large
cities throughout the  country) that many foreign-born examining
physicians speak English poorly is cause for concern. Although
foreign-born physicians may be sufficiently trained in medicine, it is
vitally important to the success of the commitment process that they be
capable of communicating fluently in English as well. Respondents must
be able to understand questions posed by examining physicians if they are
to provide valid information in response. Physicians must have a
sufficient understanding of the English language if they are to interpret
patient's responses accurately. Finally, medical evidence must be
communicated in a manner that makes the information meaningful to
attorneys and judges.

RECOMMENDATION: EXAMINING PHYSICIANS SHOULD BE REQUIRED TO
HAVE SIGNIFICANT FLUENCY IN ORAL AND WRITTEN ENGLISH.

One reviewer of this recommendation suggested that requiring
examining physicians to have significant fluency in Eaglish only
partially solves the communication problem mentioned above. He observed
that in New York City many respondents either do not speak English or do
not speak English fluently. To have a meaningful interview, such
respondents need an interpreter or a physician who speaks their native
language. The reviewer suggested that the above recommendation be
amended to require the use of stand-by interpreters and the hiring of
bilingual physicians. We agree that requiring physicians to have
significant fluency in English does not facilitate interviews with
respondents who do not speak English. The recommendation, however, 1is
designed to address a more prevalent problem which Institute staff
observed in New York: that many foreign-born examining physicians do not
speak English fluently. The use of stand-by interpreters and the hiring
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of bilingual physicians may be effective ways of facilitating interviews
with nonEnglish~speaking respondents. Requiring these remedial measures,
however,. might cause fiscal and administrative burdens which. outweigh the
benefit of the measures. Resource burdens might be minimized if, for
example,. the MHIS maintained. a. list of volunteer interpreters who might
be available to assist with nonEnglish—speaking respondents.. The need
for such services, however, would probably be infrequent. It is the
ultimate responsibility of the examining physician and treatment facility
to ensure an effective interview. If an interpreter is necessary, the
physician or facility should secure one..

Prehearing Treatment

As discussed earlier, the question of whether patients should be
under the influence of medication during commitment hearings is a
controversial ome. The respondent's appearance and behavior in court as
well as his or her ability to assist counsel are important factors
affecting the outcome of the commitment hearing. In order to assist the
judge in arriving at an appropriate disposition, the following
recommendation is offered:

RECOMME NDATION: 1IF ANY MEDICATION IS ADMINISTERED TO THE
RESPONDENT DURING THE PREHEARING PERIOD AND THE
RESPONDENT'S TREATING PHYSICIAN HAS ANY REASON TO BELIEVE
THAT THE RESPONDENT'S BEHAVIOR IN COURT WILL BE AFFECTED BY
SUCH MEDICATION, THE PHYSICIAN SHOULD INDICATE TO THE
COURT, THE RESPONDENT'S ATTORNEY, AND THE ATTORNEY
REPRESENTING THE HOSPITAL OR THE STATE WHAT MEDICATIONS
WERE ADMINISTERED AND WHAT CONSEQUENCES THESE MEDICATIONS
ARE LIKELY TO HAVE ON RESPONDENT'S BEHAVIOR DURING THE
HEARING AND ON RESPONDENT'S ABILITY TO ASSIST COUNSEL.

A reviewer of the above recommendation suggested that it be
modified to prohibit the prehearing administration of medication absent
"dangerous conduct'" by the respondent. We reemphasize that New York
statute fails to address whether and to what extent involuntary patients
may be treated prior to hearing. The intent of the recommendation is not
to £ill in this statutory gap. The recommendation addresses a more
limited issue: if the respondent is under the influence of medicationm,
what should be done to ensure that the effects on the respondent do not
affect the outcome of the commitment hearing? The broader issue addressed
by the reviewer is a controversial one. It involves a balancing of the
respondent's liberty interest (in being free from unwanted medication)
and the state's interest as parens patriae (in protecting the mental
health of its citizens). In genmeral, Institute staff have found that
formulations such as "dangerous conduct" are not adequate in protecting
either pole of this balance. Such standards are elastic and provide
little direction. A more effective way of achieving this balance may be
not to define the conduct or condition of the respondent, but rather to
define the types of medication which may be administered pending
hearing. Although we make no attempt here to precisely define such types
of medication, a precise definition should limit these types to
relatively mild medications administered only to the extent necessary to
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stabilize the respondent's condition. As mentioned earlier in this
chapter,. however, because hearings are not mandatory in New York, no
requirement seems to exist that patients be treated differently whether a
hearing is pending. or not. We, thus, make no specific recommendation in

this area.

Prehearing Dismissal and Discharge

The statutory provisions and hospital procedures. concerning the
discharge- of patients who. are determined upon examination to not meet the
criteria for commitment are exemplary. Although it appears that, upon
discharge, patients lose:. the opportunity to challenge the validity of the
commitment in court, this does. not seem to be an issue of significant
concern to those interviewed in New York.
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CHAPTER IV

COUNSEL FOR THE RESPONDENT

This chapter considers the function of the involuntary patient's
attorney. Legal issues for which respondents may be entitled to the
assistance of counsel arise during many phases of the commitment
process. Prior to the hearing, an attorney sometimes is called on to
explain' legal rights: and options. to patients. During the hearing,
counsel is primarily responsible for presenting the respondent's case.
During a period of hospitalization, attorneys may become involved in
protecting patient's rights and exploring avenues for discharge. An
attorney's help may be needed again if a patient is held for the full
period. of commitment and the hospital wishes to retain the patient for
further treatment.:

THE MENTAL HEALTH INFORMATION SERVICE

An important feature of the New York civil commitment laws is the
Mental Health Information Service (MHIS). The MHIS, which is under the
judicial branch of government, is directed to perform several functions
(29.09):

- study the admission and retention of all patients.
- inform patients of their rights,
- in any court case, provide the court with all relevant

information about the patient,

- provide services and assistance to patients and their
families,
- investigate cases of alleged patient mistreatment and take

legal action to protect patients from mistreatment.

Also, although not specified in the statute, MHIS attorneys generally
represent patients in commitment hearings.

The MHIS, thus, has a comprehensive function in aiding patients who
have been involuntarily committed to hospitals in New York. This
function includes providing legal advice prior to any hearing, handling
negotiations with hospital staff about the length of a patient's
commitment and about treatment in the hospital, and representing patients
in commitment hearings. Also, MHIS attorneys represent patients in
controversies concerning medication requirements and they review all
transfers of patients from one hospital to another.

31



In addition. to. supplying counsel for involuntary patients, MHIS
employs. social warkers who investigate alternative treatment programs for
some patients. The social workers work with MHIS attorneys to bring
about the release of patients. for whom alternative treatment programs are
appropriate and available.

Whenever a. hearing 1s. requested and whenever the hospital
recommends a- six—month- retention, the MHIS prepares a memorandum for the
court. This memorandum contains a brief history of the patient, reasons
wihy the doctors. think the patient should stay in the hospital, and
arguments that might be advanced in- support of the patient’'s release.
The. hospital's.clinical summary is attached to the memorandum. The
purpose of the memorandum: is to. advise the court about the case. It is,
therefore,. expected. to include all relevant information. The MHIS
attorneys claim to. adhere to this purpose. They also claim that as
advocates. for their clients' interests, they must prepare the memorandum
in the manner most favorable to their clients, but without leaving out
any relevant facts. relied upon by the hospital..

The New York: statutes provide that upon admission (or conversion
to a different status) every patient must be informed of the availability
of MEIS. "At any time thereafter, upon request of the patient or of
anyone. on the patient's behalf, the patient shall be permitted to
communicate with a Mental Health Information Sexrvice and avail himself of
the facilities thereof" (9.07). The statutes further require that every
involuntary patient's record must be sent to the MHIS within five days of
admission (9.11). By way of these notifications, the MHIS becomes
responsible for the legal representation of involuntary patients.

One of the respomsibilities of MHIS is to inform patients about
procedures for admission and retention, and about the patients' rights to
have judicial hearing and review, to be represemted by legal counsel and
to seek independent medical opinion (29.09). Reportedly, MHIS staff make
an effort to speak with every involuntary patient; however, because of
limited resocurces, not every patient receives a personal visit. It is
generally agreed, however, that any patient requesting assistance from
MHIS is visited promptly.

APPOINTMENT OF COUNSEL

Indigency is not a prerequisite for MHIS representaion. Rather,
MHIS attormeys represent all patients, irrespective of their ability to
pay for legal assistance. If a patient so desires, however, he or she
may retain private counsel. According to one MHIS attorney, the MHIS has
had a uniform policy since 1965 of carefully refraining from competing
with the private bar. Although MHIS attormeys generally have greater
knowledge of mental health law than do private attorneys, if a patient
has the desire and the resources to retain a private lawyer, the MHIS
will assist the patient in contacting a lawyer of his or her choice or a
bar association referral committee. Furthermore, the MHIS will remain
available to the private lawyer if their services are desired. Even when
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a private attorney is retained, the court sometimes requests that the
MHIS attorney continue with the case in an advisory role.

ROLE. OF COUNSEL

Because. the MHIS. is: charged with various responsibilities,
several issues arise concerning the role of MHIS attorneys and possible
conflicts of interest. Some observers contend that the dual
responsibility of MHIS to represent patients and to provide the court
with all relevant information regarding the patient's case creates a
conflict of interest. As a practical matter, however, most people agree
that MHIS. attorneys are able to provide the court with the information it
needs without compromising the patient's right to a fair hearing. One
MHIS staff member suggested that the respomsibility to provide
information to the court in fact may be viewed as an opportunity to
present information about the case in the light most favorable to the
patient's expressed desires.

For the most part, MHIS attormeys reportedly act as advocates
for their clients' expressed desires. Although some people (primarily
mental health professionals) believe that attorneys should assume the
role of guardian ad litem, acting in what they perceive to be the best
interests of patients, most agree that attorneys are ethically bound to
advise clients regarding available options and then zealously pursue the
course of action desired by the client.

The attorneys generally do not view their role as being solaly
to bring about their clients' release or to follow their clients' every
suggestion. They also advise clients concerning what they consider to be
in the clients' best interests. One attormey, for example, said that if
he thought a patient was '"really sick," he would try to persuade the
patient to remain in the hospital; but if the patient insisted, the
attorney would take the case to court. Nevertheless, some people in New
York are concerned that because most MHIS attorneys are relatively young
and inexperienced, they may not be sufficiently sensitive to the subtle
consequences of different legal approaches and may supply inadequate
advice about how best to proceed. Occasionally, the adversary stance of
the MHIS lawyers leads to friction between them and the psychiatric staff
at the hospitals. This is commonly considered to be a natural result of
the functions of the two professions, although exacerbated in some cases
by the personalities of particular lawyers and psychiatrists. Some
critics charge that MHIS attormeys fight for the release of their
patients, regardless of the medical, legal, and social consequences of a
court~ordered hospitalization (e.g., rather than encourage voluntary
admission, an MHIS attorney might fight for release and lose, only to
cause the client an increased legal and social disability upon
discharge). In general, however, most people interviewed were very
pleased with the service provided by MHIS.
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CONCLUSIONS AND RECOMMENDATIONS

Appointment of Counsel

The manner in which legal representation is. provided for
patients in New York is exemplary. There are a number of different
systems. in different states: for providing counsel in commitment
proceedings,. including the use of a public defender, the assignment of
private attorneys available locally, and the use of special advocates
responsible exclusively or primarily for commitment cases. The
experience of the authors, and of others who have researched this topic,
suggests. that attorneys whose sole responsibility is to provide legal
gservices. for mental patients. provide much better representation than
attorneys appointed to such cases on an occasional basis. Another
especially beneficial feature  of MHIS representation is that patients
typically receive representacion well before the court hearing (and, of
course, even if there is no court hearing), permitting sufficient time to
advise patients about possible courses of legal action and providing the
lawyers. with an opportunity to- learn about their clients and, thus, to
prepare well in advance of a court hearing.

MHIS attorneys. appear remarkably knowledgeable about mental
health law and practice and, most agree, provide excellent service to
their clients and to the court. On the other hand, some of those
interviewed feared that, because of the large number of admissions and
the relatively small size of the MHIS staff, not every patient receives
sufficient attention from MHIS. Given the confused mental condition of
many patients at the time of admission, it is understandable that some
patients do not have the wherewithall to request the assistance of an
MHIS attorney. Because it is important that every patient truly be
provided with the opportunity to employ the services of the MHIS, it is
imperative that every patient be visited by an MHIS representative soon
after admission.

RECOMMENDATION: EVERY PATIENT SHOULD BE VISITED SOON
AFTER ADMISSION BY A MEMBER OF THE MHIS STAFF. THE
MHIS STAFF MEMBER SHOULD INFORM THE PATIENT ABOUT
PROCEDURES FOR ADMISSION AND RETENTION AND ABOUT THE
PATIENT'S RIGHTS TO CHALLENGE COMMITMENT IN COURT, TO
BE REPRESENTIED BY COUNSEL, AND TO SEEK INDEPENDENT
MEDICAL OPINION. THE MHIS STAFF MEMBER SHOULD TAKE
CARE TO ENSURE THAT FAILURE OF PATIENTS TO AVAIL
THEMSELVES OF THESE RIGHTS IS DONE KNOWINGLY. THE
SIZE OF THE MHIS STAFF SHOULD BE INCREASED
SUFFICIENTLY TO ACCOMPLISH ITS STATUTORY GOALS.

The automatic provision of legal counsel in every case

regardless of the patient's fimancial ability to employ private counsel,
although seemingly wasteful, is to be commended. The financially able

patient who fails to contact an attorney should not be presumed to have
made a competent decision not to pursue his or her legal rights. The

automatic provision of counsel protects those patients who are mentally
incapable of deciding whether to employ an attorney.
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Some people interviewed in New York believe that if legal
services are provided. to a patient who- subsequently is shown. to be
financially capable of retaining private counsel the  patient should be
billed for the services. rendered. However, most agree that the cost of
recovering these monies usually would be greater than the amount
recovered.

The Role of Counsel

The role assumed by most MHIS attormeys (to counsel patients and
represent their expressed wishes) is to be commended. Although in many
areas of the country, attorneys in involuntary hospitalization
proceedings assume the role of guardian ad litem, in most large cities,
in the statutes and case law. of many other states, and throughout the
professional literature, it is clear that counsel are being directed to
assume a strong advocacy role. The diagnosis of mental illness.is widely
regarded as an imprecise endeavor. Further, recent studies have shown
quite convincingly that psychiatric predictions of future dangerous
behavior are terribly unreliable--that. predicitions of dangerousness much
more frequently are wrong than they are right. Given the difficulties
psychiatrists have in assessing patients' suitability for commitment, it
is unrealistic to suggest that patients' attorneys can know what is in
their clients' best interests.

The statutorily prescribed responsibilities of MHIS are
generally good. It is not clear, however, if MHIS attorneys are required
to represent the patient's interests at hearings. Because as a practical
matter such representation is provided, however, failure of the statute
to specify this probably is unimportant.

The statutory requirement that MHIS provide the court with all
relevant information about the patient's case presently is implemented in
New York City in such a way as to avoid conflict of interest problems.
However, because of the potential for conflict presented by this
statutory language, thought should be given to amending the statutes to
permit MHIS attormeys to withhold from the court information that the
attoneys believe is privileged or is adverse to the case for the defense.

RECOMMENDATION: THE NEW YORK STATUTES (29.09) SHOULD
BE AMENDED TO PERMIT MHIS ATTORNEYS TO WITHHOLD FROM
THE COURT INFORMATION THAT IS PRIVILEGED OR IS ADVERSE
TO THE CASE FOR THE DEFENSE.

The function of the MHIS social workers to investigate
alternative treatment programs is particularly praiseworthy. The
doctrine of the least restrictive alternative, which has been heartily
endorsed by courts and legislatures throughout the country, is applied in
practice in very few jurisdictions. One reason i1s that no one involved
in the commitment process assumes the responsibility for investigating
the availability of alternative treatment programs. Reportedly, because
of the efforts of the MHIS social workers, some patients are diverted

from involuntary hospitalization into treatment programs in less
restrictive settings.
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CHAPTER V

THE HEARING: DETERMINING COMMITTABILITY

This. chapter discusses the aspects of judicial hearings that
pertain to the determination of a patient's need for involuntary care and
treatment. The chapter will consider the:characteristics of hearings,
the various people involved in hearings, and the criteria that must be
met for involuntary hospitalization. The following chapter also
considers hearing, procedures but concentrates on the aspects of hearings
that pertain to the determination of treatment questions. This
distinction, between determining whether or not treatment i3 needed and
determining the nature of treatment, is made primarily for the analytical
purposes of this study. Within the judicial hearing, consideration
frequently is given to both matters simultaneously. The two are
separated here only for clarity of thought and should not lead the reader
to believe that these issues are necessarily bifurcated in their
consideration at hearing.

WHEN HEARINGS ARE HELD

The New York statutes do not provide for the automatic conduct
of judicial hearings in involuntary hospitalization cases. Rather,
hearings are held only upon request. Hearings may be requested by the
patient, any relative or friend, or the Mental Health Information Service
(9.31, 9.39). Hearings to challenge emergency admission may be requested
anytime after admission; hearings to challenge admission on a 'two P.C."
may be requested anytime within sixty days of admission. Habeas corpus
petitions may be filed at any time.

As a practical matter in the First Judicial Department, few
involuntary hospitalizations entail a hearing. This is either because no

hearing is requested or because the case is settled (i.e., the patient
either is discharged or converts to voluntary status) before a hearing
takes place. (Six month retention orders are always signed by a judge.
When the hearing is waived, however, the signing is a mere formality.)
When held, the hearings are usually requested by the patient; relatives
and MHIS attormeys rarely request hearings without specific demands by
the client. According to the MHIS attorneys, the hearings that are held
typically are requested by first-time patients. MHIS attorneys are in
disagreement concerning the frequency with which repeat patients request
a hearing. Some say repeat patients rarely press for a hearing. One
MHIS attorney stated that at Manhattan Psychiatric Center, repeat

patients frequently request hearings.

The attorneys give several reasons why so few commitment cases
go to hearing. First, many patients prefer to avoid discussion of their
case in court. (Some, apparently, do not wish the facts of their cases
aired, even though the hearings are confidential and the record closed.)

Second, the MHIS attorney may persuade the patient that hospitalization
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is the best course. Third, many cases. are settled before the hearing.
stage is reached. Settlements. frequently involve  the placement of the
patient in.a less restrictive treatment program. The MHIS social workers
play a: key role in locating alternatives to hospitalization, and, thus,
in effecting release. Reportedly, settlements often are accomplished

under: the threat of a hearing.. That is, the MHIS attorney may advise the:

hospital staff that. the. patient will demand a hearing unless a less
restrictive alternative to hospitalization is offered. Alternatively,
the attorney might actually file for a hearing in order to prompt
settlement. Thesas tactics reportedly are effective,. from the
respondent's. viewpoint, because many physicians dislike appearing in
court,, particularly if the hearing must be held in another hospital.

Unlike in most other jurisdictions, no court hearing ordinarily
is held before or immediately following emergency commitment. Although
some disagreed, persons interviewed generally suggested that this was
justified on the grounds that the police and the hospital staff strictly
apply: the- standards for commitment. Also, by holding hearings later, it
was contended, lawyers would have more of an opportunity to prepare the
case and hospital staff would learn more about their patients. Thus, the
police and hospital staff would provide improved information to the court
and the adversary process would function more effectively. Finally, the
longer. prehearing period provides time for the negotiation of
settlements. This obliterates the need for hearings in many cases.

CHARACTERISTICS OF THE HEARINGS

The request for hearing must be given in writing to the hospital
director, who must forward "forthwith" to the court a copy of the
request, together with a copy of the patient's record. A copy of the
request and the record must also be provided to the Mental Health
Information Service. The court must schedule a hearing within five days
from the date that it receives the request for a hearing (9.31, 9.39).

As a practical maftter, because hearings are held in each facility only
every seven days and because continuances are common, this five-day limit
is regularly exceeded.

Commitment hearings are held every Tuesday morning at Bellevue
Hospital and every Thursday morning at Manhattan Psychiatric Center.
Because Bellevue is primarily an acute care (short-term) facility,
hearings there usually are to determine whether an initial admission was
appropriate. Hearings at Manhattan Psychiatric Center, a long-term care
hospital, usually are to determine whether hospitalization should be
ordered for an additional treatment period.

Hearings ordinarily are not held in the other hospitals in
Manhattan. Patients in these hospitals generally must be transported to
Bellevue or Manhattan Psychiatric Center. Testifying physicianms,
hospital security guards, and MHIS staff also must make the trip. On
rare occasions, however, the court will hear cases in these other
hospitals, when warranted by special circumstances {such as unusual
problems in transporting the patient). Reportedly, unlike in Manhattan,
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hearings in the Bronx are held at each hospital as cases arise. The
court personnel, rather than the hospital staff, do the necessary
traveling.

Hospital staff in Manhattan generally dislike traveling to
different hospitals. for hearings.. According to several physicians and
attorneys. working in. hospitals. where hearings ordinarily are not held,
patients who request hearings and are only marginally committable often.
are released so that the inconvenience of a hearing might be avoided. As
a result, the proportion of patients going to hearings from Bellevue and
Manhattan Psychiatric Center reportedly is higher than the proportion
from. other hospitals..

Commitment hearings are conducted by justices of the New York
Supreme Court on a rotating basis. The hearings typically are closed to
the public, and it is only by the expressed permission of the court (or
the court administrator) that nonparticipants are admitted. A court
stenographer makes a permanent, confidential record of proceedings. With
few exceptions, patients are present at their hearings. At both Bellevue
and Manhattan Psychiatric Center, hearings are conducted in a special
room set aside for that purpose.

Hearings observed by these researchers at Bellevue Hospital were
generally informal and disorderly. A sizeable group typically is
present, including five or six attornmeys, four or five psychiatrists,
several police and security officers, and several court personnel. The
clammer created by the group is exacerbated by poor acoustics in the
Bellevue courtroom. In several cases, the court was not provided with
the proper certificates and other papers. In an effort to locate these
papers, many of the hearing participants addressed the court
simultaneously; a mood of confusion prevailed. Also, because necessary
papers or witnesses could not be located, cases frequently were called
and then adjourned until later in the day (or sometimes for another
week). Hearings proceeded in a more orderly fashion at Manhattan
Psychiatric Center, although much of what transpired there appeared to
confuse patients and other participants as well,

On a typical hearing day, about 20 cases are on the court
calendar, but only about four are heard. Some are dismissed because the

patient and the hospital have reached an agreement. Many others, however,
are continued and must be argued later.

The New York statutes indicate that hearings may be adjourned
(9.31, 9.39) but do not specify limits on the length of adjournment.
Hearings concerning emergency admissions may be adjourned only upon
request of the patient; hearings concerning "two P.C." admissions
apparently may be requested by either the patient or the hospital.
Requests for adjourmment are common in New York City. MHIS attorneys
frequently request adjournments in order to settle cases by arranging
placement in community treatment programs. Hospital attorneys request
adjournments less frequently but on occasion request adjournments because
the required paperwork is incomplete or because medical witnesses are
unavailable. According to participating lawyers, judges almost always

39



grant adjournments requested. by patients' attormeys but approve hospital
requests only upon a-showing. of good cause. It also:was reported that

judges: sometimes adjourn cases: simply because they are not able to remain.

at the hospital long enough 2o.hear all the cases. on the docket..

CRITERIA' FOR COMM{TMENT

The New York statutes provide that the criterion for emergency
admission is mental. illness for which immediate inpatient care and
treatmeat in a hospital is. appropriate and which is likely to- result in
serious harm to. self or others: (9.39). '"Likelihood- of serious: harm' is.
defined. as- "'l.. substantial risk of physical harm to himself as.manifested
by threats of or attempts at suicide or serious bodily harm or other
conduct demonstraiting. that he is dangerous to himself, or 2. a
substantial risk of physical harm to other persons as manifested by
homicidal or other violent behavior by which others are placed in
reasonable fear or serious. physical harm' (9.39). "In need of care and
treatment” means. that a person has a mental illmess. for which inpatient
care and. treatment in a hospital are appropriate (9.01).

The criteria for involuntary admission on a '"two P.C." are that
the respondent is mentally ill and in need of involuntary care- and
treatment (9.27).. "In need of involuntary care and treatment" means that
a person has a mental illness for which care and treatment as a patient
in a hospital is essential to the person's welfare and whose judgment is
so impaired that he or she is unable to understand the need for such care
and treatment (9.01). Although dangerousness is not specified as a
requirement for involuntary commitment on a "two P.C.", the appellate
division of the Supreme Court. has ruled that

+++ substantive due process requires that the
continued confinement of an individual must be based
upon a finding that the person to be committed poses a
real and present threat of substantial harm to himself
or others. Such criteria would authorize the
continued confinement of an individual whose mental
illness manifests itself in neglect or refusal to cae
for himself, where such neglect or refusal presents a
threat of substantial harm to his own well-being.

Scopes v. Shah, 398 N.Y.S. 24 911, 913 (1977) (emphasis added). The
burden of proof is on the hospital (or the state). The standard of proof
in emergency admissions hearings is "reasonable cause to believe'" that
the criteria are satisfied (9.39). The standard of proof in medical
certification hearings is clear and convincing evidence. Scopes v. Shah.

Those interviewed generally believe that the Supreme Court
justices in New York City reliably apply the above criteria when making
commitment decisicns. When questioned about the criteria, however, some
judges were unsure which applied in which proceedings. One MHIS attormey
said that although a judge may be unsure which criteria apply in an
abstract discussion, when the judge is hearing an actual case the judge
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has before him or her the MHIS trial memorandum which sets forth the
precise standard and. the questions presented. In hearings observed by
staff of the National Cencter for State Courts, however, the judges did
not always clearly- address the criteria requiring proof. Whether
respondents in ''two P.C." proceedings were able to understand the need
for care and treatment was particularly overlooked.

Although no overt act need be shown for continued involuntary
hospitalization on a "two-P.C." (Scopes v. Shah), evidence of acts
demonstrating dangerousness is considered especially persuasive,

COUNSEL FOR THE HOSPITAL

Until mid-1981, municipal and private hospitals were not always
represented by attorneys in commitment hearings. Attorneys from the
Attorney General's Office have always prosecuted cases involving state
hospital patients. The court recently has begum to require that cases
involving patients in private hospitals be prosecuted by attorneys for
the hospitals. Attorneys from the Office of Gemeral Counsel of the
Health and Hospitals Corporation now prosecute commitment cases involving
patients in city hospitals.

The New York statutes do not require that the hospital be
represented. Reportedly, the practice of attorney representation has
developed because of a concern that when only the patient is represented
by counsel, the psychiatrist or the judge must assume the role of
“"prosecutor". Because of the resulting conflict of roles, many MHIS
attorneys prefer that hospitals be represented.

Hospital attornmeys and representatives of the Attorney General's
Office typically do little preparation in most cases. One attorney
stated that the role of the prosecuting attornmey is simply to ask
questions of the witnesses designed to elicit evidence demonstrating that
the commitment criteria are met. Because the same questions are
applicable in most commitment cases, little prehearing preparation is
necessary. One judge opined that the hospitals' attorneys generally are
competent professionals who seem to have a fairly broad interest in both
helping patients and representing the interests of their employers.
Another judge reported that occasionally hospital attorneys will take a
position against involuntary hospitalization if they believe such a
position is appropriate.

ASSIGNMENT OF JUDGES

Commitment cases are heard by justices of the civil divisiom of
the Supreme Court on a rotating basis. Judges in Manhattan ordinarily
hear commitment cases for one week and then move on to other
assignments. It is the general consensus of people interviewed in New
York and in other cities that this rotation system fosters an uninformed
judiciary. Unless judges are involved in commitment cases with some
frequency, it is often said, they do not become sensitive to the unique
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questions in this area. Reportedly, im the Bronx, judges are assigned to
hear commitment cases. for two months. This assignment typically is
repeated at least once each year. An annual, two—month assignment may
permit judges to:-acquire the necessary expertise.

There: is. general agreement that the quality: and. knowledge of the
justices. who preside over commitment proceedings in Manhattan varies
greatly. Attormeys and mental health professionals alike were critical
of many judges for knowing lirtle of the applicable law. Others were
concerned that judges are generally ignorant of concepts of mental
illness and psychiatric treatment. Reportedly, judges assigned to the
mental health rotation are provided with a book containing information on
mental health and the law. Additionally, lunchtime - seminars are held
occasionally to educate judges. Still, many observers in New York
contend that improved judicial education in this area is essential.

Another problem with. the Manhattan rotation system is the lack
of coordination among the judges who sit from week to week. If a case is
continued from one week to the next, the "sense’ of the case is lost and,
essentially, the proceeding must begin anew.

The MHIS attormeys, however, favor the rotation system, because
they are afraid that a permanent judge might, by chance, be a wrong
judge'" and some patients would never be released. At present, i1f a judge
is generally unsympathetic to the patient's position, he or she probably
will be followed by a more favorable colleague. Although, the situation
seems ripe for judge~shopping (a tactic whereby cases are continued to a
day when a more favorable judge is sitting), the MHIS attormeys said it
rarely occurred. The reasons given were that most judges are
unpredictable, that the attorneys do not know which judge will be sitting
from week to week, and that even if the patient is advised that the judge
sitting that week is particularly '"bad," the patient often prefers not to
delay the proceedings.

One consequence of the rotation system is that it enhances the
role of the MHIS attorneys. Judges generally rely on the MHIS
pre-hearing memoranda for an articulation of the law as well as for a
presentation of the facts. The MHIS attorneys generally prepare very
well for cases and ordinarily are the best informed individuals
participating in the hearings.

Another consequence of the rotation system is that the court
clerk, who is permanently assigned to mental health hearings, often
assumes a key role in the court proceedings. Some observers believe that
the clerk exercises too much authority. He or she schedules the cases,
monitors their progress, and advises judges about continuances and other
case-management activities. More importantly, the clerk sometimes
advises the judge about substantive matters, such as points of mental
health law, evidentiary matters, and possible treatment orders. The
judges who are typically unfamiliar with these matters reportedly rely
substantially on this advice. The MHIS and hospital attormeys, it should
be added, are present to contest the clerk's advise when it is counter to
their clients' interests. A reviewer of the draft version of this report
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stated that since July 1982, there has been a new court clerk who assumes
no role in the hearings at Manhattan Psychiatric Center and Bellevue
Psychiatric Center.

WITNESSES. AT THE HEARING

The New York statutes. do not explicitly require the presence of
medical experts at commitment hearings. In practice, however, an
examining or treating psychiatrist is present to testify in virtually
every case. As discussed earlier, virtually all involuntary patients are
examined by a staff psychiatrist at the hospital. This psychiatrist
typically is the chief: psychiatrist of the patient's unit and often is
the psychiatrist who presents the expert testimony. In addition, the
court receives the certificates of physicians whose examinations are
required by law.

Although most people who were interviewed in New York. agree that
the proper role of the testifying psychiatrist is to present medical
evidence in a neutral manner, many believe that psychiatrists usually
feel obligated to support the case for commitment and direct their
testimony accordingly. It was suggested that many psychiatrists simply
do not seem to understand very well how the adversary system works or why
their expertise as doctors is being questioned.

There seemed to be a consensus among judges that the
psychiatrists who present neutral testimony generally are the most
persuasive. One judge suggested that the examiner's testimony should be
the key factor influencing the court. He admitted that at times the
quality of testimony presented by psychiatrists was not very high. He
stated, however, that he did not believe he had the authority to try to
fill in the lack of medical evidence with his own reading or experience.
Other judges suggested that medical evidence should not be overly
influential. The judges and attorneys interviewed indicated that it was
particularly important that the examiners present sufficient factual
support for any contention of dangerousness or other behavioral criteria
for commitment,

Some psychiatrists admitted that examining physicians frequently
prefer to discharge patients rather than go to court because of the
intimidation associated with testifying. Although psychiatrists in New
York and in other cities generally resent the authority of the court to
interfere with their treatment decisions concerning patients, many admit
that they appreciate being relieved of what they comsider the social
responsibility of ordering involuntary hospitalization or release.

In addition to the psychiatrist, witnesses often include the
respondent, relatives and friends of the respondent, and social workers.
Because police and hospital records generally are considered admissible

evidence, police officers and other hospital personnel rarely attend
hearings.
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The witnesses' testimony is directed primarily by the lawyers
for the two sides; the MHIS lawyers, especially, conduct considerable
cross—-examination. Many: judges also take an active role in questioning
witnesses—-appareantly much -more so than in ordinary trials--although
their questions. usually are intended only to clarify testimony elicited
by the. attorneys.. Ther introduction of attorneys for the hospital, we
were told, has noticeably reduced the amount of questioning from the
bench.

RULES OF EVIDENCE. AND PROCEDURE

Because: of the. relatively informal manner in which hearings are
conducted, judges to varying degrees admit evidence that would be
declared inadmissible in more formal trials. One judge reported that the
rules of evidence and procedure simply are not applied in civil
commitment cases. In his words, ""everything goes in order to get all the
information out that is relevant and of interest.!' Other judges
indicated that they attempt. to apply the rules, particularly when
objections are made, but will make exceptions for hearsay evidence and
evidence of prior psychiatric treatment.

Most observers agree that civil commitment proceedings are not
entirely exempt from the rules of evidence and procedure applicable in
other civil court cases. Because involuntary commitment is designed to
serve the best interests of the mentally ill, however, many judges and
attorneys are reluctant to apply these rules strictly. Most observers
acknowledge that information about previous psychiatric treatment is
almost always considered, although MHIS attorneys often object to the
introduction of this evidence. One psychiatrist reported that he
considered information about previous psychiatric treatment as relevant
to the court in understanding a patient's diagnosis, prognosis, and
treatment plan. He suggested that it was inescapable that previous
psychiatric involvement would be discussed because mental illness is a
chronic condition that simply goes through cyclic phases. Judges rule on
objections when they are made by counsel but typically do not find, sua
sponte, that evidence is inadmissible. (Of course, the judge is free to
disregard evidence that he or she feels is not admissible.)

CONCLUSIONS AND RECOMMENDATIONS

When Hearings are Held

The most unusual, and probably the most important, feature of
the New York involuntary civil commitment procedure is the lack of a
court hearing in the great majority of cases. Almost all other states
require a court hearing before commitment or, in the case of emergency
commitments, within a few days of hospitalization. While the popular
range extends from two to ten days, most states with progressive statutes
require that hearings be held within 5 days of hospitalization. While
not conclusive, the fact that other states take this extra precaution to
preserve the patients' rights suggests that the New York procedure may be
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inadequate. Moreover, federal courts in other parts of the country have
ruled that due process requires judicial review before a patient is
involuntarily detained for more than a few days. A mental patienc, it
should be stressed, may well not be capable of making an intelligent or
informed decision concerning whether to request a hearing.

RECOMMENDATION: A STATUTORY AMENDMENT SHOULD BE
SOUGHT REQUIRING A JUDICIAL HEARING IN EVERY
INVOLUNTARY COMMITMENT CASE, TO BE HELD WLTHIN 5 DAYS
OF THE PATIENT'S ADMISSION TO'THE HOSPITAL.

The recommendation requires a judicial hearing within five days
of admission but does not specify whether the hearing is a "probable
cause” or "full" hearing. This omission is intended. A hearing within
five days serves the functions that a two—hearing system serves in many
other jurisdictions, but eliminates the often needless repetition and
expending of resources caused by requiring two hearings. A typical
two—hearing formulation requires a probable cause hearing within 48 to 72
hours and a full hearing within 10 to 14 days. Requiring only one
hearing is not an attempt to place economy, efficiency, and expediency
above liberty. Compensating factors justifying only one hearing within
five days include a strengthening of prehearing screening and review,
allowing a more rapid release in cases of improper detention. The
one-hearing procedure would also serve the respondent's liberty interest
by resolving the commitment issue rapidly while allowing the respondent's
counsel time to better prepare for the case.

The arguments given in support of the New York procedure are
noted elsewhere in this report. The advocacy provided by the MHIS
attorneys probably is considered the most important justification for the
procedure. It is suggested that in representing the patient, the
attormey is, inm part, assuming the role that the judge plays in other
jurisdictions. If the attorney believes that a patient does not meet the

criteria for commitment, he or she may insist that the court consider the
case.

Admittedly, mandatory hearings in and of themselves do not make
the commitment process fairer or better; indeed, in many jurisdictioms,
mandatory hearings are pro forma exercises. Furthermore, a full,
adversarial hearing in every commitment case is a costly endeavor. One
reviewer of the above recommendation stated that a court hearing in every
involuntary civil commitment case would severely burden the courts, the
hospitals, and the MHIS, and might result in pro forma hearings. Because
of the loss of liberty and potential for stigma that results from
involuntary commitment, however, the vast majority of observers are
adamant that no one should be involuntarily hospitalized without court
review soon after commitment. Nevertheless, to the extent that the MHIS
attorneys carefully consider each case and insist on a hearing for every
case in which the patient's committability is questionable, the practical
utility of the New York procedure may outweigh the danger posed by the
lack of automatic hearings.
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This conclusion, however, is reached primarily on the basis of
the practices in fthe courts and hospitals in New York studied for this
report.. The MHIS attorneys and social workers in the First Judicial
Department are, we believe, as capable of protecting the patients' rights
as the court would be in a preliminary hearing. We cannot say, however,
that the- MHIS in:other parts of New York acts with the high'level of
professional competence and with the adversarial stance requirad to bear
this responsibility. Nor can we be sure that the First Judicial
Department MHIS will continue to perform as it does now--indeed,. it
presently does not have sufficient resources to enable a thorough review
of all emergency admissions at the hospitals studied. It is suggested,
therefore, that the MHIS. staff be enlarged so that every admission might
be promptly reviewed.. The recommendation which follows may be viewed as
an alternative to the immediately foregoing recommendation, or as an
interim measure to be employed while legislation requiring a hearing is
pending.

RECOMMENDATION: THE SUPERIOR COURT IN EACH NEW YORK
COUNTY SHOULD MONITOR' CAREFULLY THE SERVICES PROVIDED
BY THE MHIS ATTORNEYS IN ADVISING AND REPRESENTING
PERSONS INVOLUNTARILY. COMMITTED; WHENEVER THE COURT
FINDS THAT THESE SERVICES ARE NOT BEING PROVIDED
PROMPTLY AND SUFFICIENTLY, IT SHOULD ORDER THAT A
HEARING BE HELD WITHIN 7 DAYS OF ADMISSION.

Characteristics of Hearings

As noted earlier, staff in Manhattan hospitals other than
Bellevue and Manhattan Psychiatric Center dislike traveling to these two
hospitals for hearings and frequently discharge patients in order to
avoid hearings. The staff of Metropolitan Hospital, in particular, claim
that the involuntary patient population there is sufficient to justify
in-house hearings.

RECOMMENDATION: REPRESENTATIVES OF THE SUPREME COURT,
THE MHIS, AND THE CITY HOSPITALS SHOULD EXPLORE WAYS
IN WHICH HEARINGS COULD BE HELD AT LOCATIONS MORE
CONVENIENT FOR HOSPITAL PERSONNEL WHO ARE REQUIRED TO
ATTEND.

After reviewing this recommendation, one MHIS attorney said its
implementation would be costly and burdensome on court personmel. He
suggested that the current procedure already has judges riding the
circuit and that hospital personnel should share the inconvenience.
Selecting a hearing site requires a balancing of conflicting interests.
The recommendation does mot mandate that hearings be held in every
hospital within the First Judicial Department. Rather, it encourages the
participants in the hearing process to consider altermative locations for
hearings. Selection of hearing sites involves not merely a balancing of
the interests of court and hospital personnel, but also of the interests
of the patients themselves. Holding hearings within additional treatment
facilities not only reduces the logistical problems of transporting
patients to another facility, but spares patients the indignities and
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discomfort of supervised transportation. Because hospital staff often do
not attend hearings held at other hospitals, a patient may lose his or
her opportunity to confront and cross—examine key witnesses. On the
other hand, some facilities tend to discharge patients who are marginally

committable to avoid sending staff and patients to other facilities.

Although the professional literature suggests that holding
commitment hearings in a hospital puts the defense at a disadvantage, the
practical utility of this arrangement in New York City is compelling. It
is widely believed in New York as well as in other cities, however, that,
regardless of where hearings are held, courtroom order and decorum must
be maintained. Because of the emotional climate of commitment
proceedings and the special sensitivity of respondents and other
witnesses (particularly members of the respondent’'s family), it is
particularly important that hearing participants be treated respectfully
and that the appearance of justice be maintained.

RECOMMENDATION: JUDGES SHOULD STRICTLY ENFORCE PROPER
COURTROOM ORDER AND DECORUM.

In many cases observed by researchers from the National Center
for State Courts, physicians' certificates were not available in court,
hearing participants were not prepared to go forward when cases were
called, and, in some cases, respondents were not present in court. As a
result, valuable court time was wasted and general confusion prevailed.
Furthermore, it was reported that hearings seldom begin promptly at the
scheduled time; consequently, psychiatrists, attorneys, social workers,

and witnesses typically spend from twenty minutes to one hour waiting
outside of the courtroom for the proceedings to begin.

RECOMMENDATION: JUDGES SHOULD INSIST THAT ALL HEARING
PARTICIPANTS BE PRESENT AND PREPARED TO GO FORWARD AT
THE TIME SCHEDULED FOR HEARINGS. ATTORNEYS FOR THE
HOSPITALS SHOULD ENSURE THAT ALL NECESSARY PAPERS AND
WITNESSES ARE AVAILABLE FOR PRESENTATION TO THE COURT.

Given the extraordinary liberty infringement that results from
involuntary hospitalization, it is important that, unless requested by
the patient, judges grant continuances only when absolutely essential to
the conduct of a fair proceeding.

RECOMMENDATION: WHEN CONTINUANCES ARE NECESSARY, THEY
SHOULD BE FOR NO LONGER A PERIOD OF TIME THAN IS
NECESSARY TO ACCOMMODATE THE DIFFICULTY REQUIRING A
CONTINUANCE. RATHER THAN CONTINUE CASES FOR AN ENTIRE
WEEK (UNTIL THE DAY REGULARLY SCHEDULED FOR HEARINGS
IN THE PARTICULAR HOSPITAL), JUDGES SHOULD BE PREPARED
TO RETURN TO THE HOSPITAL ON ANOTHER DAY DURING THE
WEEK IN ORDER TO HEAR CASES REQUIRING CONIINUANCE.
ALTERNATIVELY, CASES REQUIRING CONTINUANCE SHOULD BE
RESCHEDULED FOR THE HEARING DAY IN THE OTHER HOSPITAL
IN WHICH HEARINGS REGULARLY ARE HELD.



Statutes relating to continuances in most states- specify a
maximum period of time for which a continuance is permissible. Maximum
continuance periods generally range from three to five days. Most
observers agree that few difficulties. of the sort necessitating
continuance persist beyond 5 days.

RECOMMENDATION: A STATUTORY AMENDMENT SHOULD BE
SOUGHT LIMITING TO FIVE DAYS THE TIME FOR WHICH A
CONTINUANCE MIGHT BE GRANTED, UNLESS REQUESTED BY THE
PATIENT.

Although one reviewer of this recommendation: stated that a
five~day limit would unduely burden the court system and counsel, the .
respondent’'s interest in a rapid resolution of the commitment issue
requires that the granting of continuances not be unlimited. The
recommendation allows flexibility, without infringing upon the
respondent's liberty interest, by permitting the respondent to request a
longer continuance.

The statutory provision prohibiting continuances of hearings in
emergency admission cases unless requested by the patient is
commendable. That this: provision is overlooked by some judges is a
serious weakness in the New York commitment system.

RECOMMENDATION: THE STATUTORY PROVISION PROHIBITING
CONTINUANCES IN EMERGENCY ADMISSION CASES, UNLESS
REQUESTED BY THE PATIENT, SHOULD BE STRICTLY APPLIED.

Criteria for Commitment

The criteria for emergency admission applied in the First
Judicial Department are consistent with criteria for emergency commitment
in other states. The 'reasonable cause" standard of proof, however, is
used in other states only in probable cause hearings to determine whether
a patient should be detained (but not committed for the purposes of
treatment) pending a hearing on the question of commitment. The standard
of proof typically applied, and required as the constitutional minimum in
emergency admission cases, is clear and convincing evidence (Addington v.
Texas, 441, U.S. 418 (1979)). This standard is not specified by statute
in New York, however. The statutory criteria for involuntary admission
on a two P.C. fail to meet the requirements of Scopes v. Shah, 398 N.Y.S.
2d 911 (i.e., real and present threat of substantial harm to himself or
others). A statutory amendment incorporating the requirements of Scopes
v. Shah and Addington v. Texas, however, probably would result in no
appreciable changes in the standard and burden of proof currently applied
in First Judicial Department involuntary civil commitment hearings.

Although overt acts need not be proved for involuntary
commitment in New York, judges should be aware that predictions of
dangerousness are notoriously unreliable (studies have shown that such
predictions are wrong far more often than they are right) and should
require evidence for dangerousness that is based on threats or specific
behaviors of the respondent.

48




RECOMMENDATION: JUDGES SHOULD NOT LOOK PRIMARILY TO
EXAMINERS FOR INFORMATION ABOUT DANGEROUSNESS;

RATHER, DANGEROUSNESS SHOULD BE INFERRED FROM SPECIFIC
THREATS OR VIOLENT ACTS OF RESPONDENT, REPORTIED IN
TESTIMONY GIVEN BY COMPETENT WLTNESSES.

Counsel for the Hospital

Most observers agree that the participation of an attormey on
behalf of the hospital or the state i3 important, especially to enhance
the objectivity of the testifying physician and the court. The
experience of these researchers in courts where the hospital is not
represented suggests that the psychiarrist, and often the court, assumes:
the role of prosecutor. The practice of judges in the Firsc Judicial
Department to require that the hospitals be represented in every case is
to be commended.

Assignment of Judges

As discussed earlier, many people in New York (as well as in
other cities throughout the country) believe that assignment of judges to
commitment proceedings on a rotating basis is ill advised, unless each
assignment is lengthy enough for the judge to become well acquainted with
the legal and medical aspects of involuntary commitment. Judicial
continuity also reduces the disruption in cases caused by adjournments.
The danger that a failure to rotate judges may result in a poor judge
receiving a lengthy assignment should be minimized by the increased
awareness that judges should experience in a lengthy rotation.

RECOMMENDATION: THE PROCEDURE FOR ASSIGNING JUDGES TO
COMMITMENT CASES SHOULD BE CHANGED TO INSURE THAT
JUDICIAL ASSIGNMENTS ARE LENGTHY ENOUGH TO ALLOW THE
JUDGE TO BECOME WELL ACQUAINTED WITH THE UNIQUE
SUBJECT MATTER OF CIVIL COMMITMENT.

As reported earlier, many people in New York complain that the
judges do not understand commitment law and practice as well as they
should. Although some judicial orientation/education is offered
concerning involuntary commitment, an enhanced program of judicial
education should be provided. Because of the MHIS staff's special
knowledge of the commitment process, it seems reasonable to suggest that
they be involved in providing this education. This would be comsistent
with their statutory mandate to inform the court. Further, as a number
of people in New York suggested, every judge newly assigned to hear
commitment cases should be provided an orientation to the local mental
health facilities.

RECOMMENDATION: EVERY JUDGE ASSIGNED TO HEAR .
COMMITMENT CASES SHOULD BE REQUIRED TO PARTICIPATE IN
AN ORIENTATION/EDUCATION PROGRAM PRESENTED
PERIODICALLY AS A JOINT EFFORT OF THE MHIS AND THE
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PSYCHIATRIC:. HOSP.ITALS: IN NEW YORK CITY. STAFF OF THE
MHIS AND-PERSONNEL OF THE CITY PSYCHIATRIC HOSPITALS,
AS ADVISED BY THEIR COUNSEL, IMMEDIATELY SHOULD ASSUME
RESPONSIBILITY FOR DEVELOPING AND IMPLEMENTING SUCH AN.
EDUCATIONAL PROGRAM.

As indicated earlier, many observers considered the influence of
the court clerk in civil commitment proceedings to be excessive. Judges

in New York City should be sensitive to this and should act more
independently in the hearing of commitment cases.

Witnesses at the Hearing

It 138 important that. examining physiciams present neutral
testimony. Whether or not appropriate, the medical evidence
unquestionably is the most influential evidence in commitment nearings.

(K -4

Given that "independent' medical opinion rarely is presented, testimony
of examining physicians must be impartial.

RECOMMENDATION: TESTIFYING EXAMINING PHYSICIANS
SHOULD PRESENT THEIR TESTIMONY IN AN IMPARTIAL MANNER.

Testifying in court is a highly distasteful experience for many
mental health professionals. Physicians, who are unaccustomed to having
their opinions challenged by persons having no medical expertise, resent
being forced to explain and justify their conclusions. Mental health
professionals who testify in commitment cases frequently have had no
formal training about legal procedures and do not understand what is
expected of them in the commitment hearing. The presentation of
orientation/education programs for hospital personnel in .the psycho-legal
area may enable testifying physicians to feel more comfortable in court
and provide higher quality information.

RECOMMENDATION: MHIS STAFF, IN COOPERATION WITH
COUNSEL FOR THE PSYCHIATRIC HOSPITALS IN NEW YORK
CITY, SHOULD DEVELOP AND CONDUCT ORIENTAT ION/EDUCATION
PROGRAMS FOR MENTAL HFEALTH PROFESSIONALS WORKING IN
THE CITY HOSPITALS. ALTERNATIVELY, BEFORE EACH
COMMITMENT HEARING, COUNSEL FOR THE HOSPITAL SHOULD
EXPLAIN TO THE TESTIFYING PHYSICIAN WHAT WILL BE
EXPECTED OF HIM OR HER DURING THE HEARING.

Reportedly, the Health and Hospitals Corporation has conducted
seminars in several of its facilities in order to familiarize hospital
staff with legal issues surrounding involuntary commitment and to prepare
psychiatrists to testify in commitment hearings. We commend this
practice and urge that it be continued.

Rules of Evidence and Procedure

Commitment cases frequently are based on allegations made by
family members or other acquaintances of the patient and often grow out
of ongoing personal disputes. As a result, these allegations and the
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testimony provided by lay witnesses may not always be entirely

objective. Because of this and because the emotional state of
respondencs at the time of hearing may hinder their capacity to refute
testimony' that may not be trustworthy, it is important the proceedings be
conducted so as to ensure that only credible testimony is admitted into
evidences, To the extent that judges: conduct commitment proceedings
according to rules of procedure and rule on objections according to rules
of evidence,. it may be argued that these concerns are academic; however,
to the extent that counsel fail to make objections, these concerns are
significant.

RECOMME NDATION: COUNSEL SHOULD STRIVE TO PREVENT THE
INTRODUCTION OF EVIDENCE THAT IS IN VIOLATION OF THE
FORMAL RULES. OF EVIDENCE. WHEN TESTIMONY THAT IS
HIGHLY OBJECTIONABLE IS GIVEN OVER NO OBJECTION, THE
COURT SHOULD ALERT COUNSEL THAT RULES OF EVIDENCE
SHOULD BE BETTER FOLLOWED.,

It is common sense, as-well as empirically established fact,
that knowledge of a respondent's previous psychiatric commitment makes a
decisionmaker more inclined to order another commitment. Most observers
agree, however, that the statutorily required determination of mental
illness rarely requires information from previous psychiatric
hospitalizations. On the other hand, it is acknowledged that information
about previous psychiatric treatment serves a valid function in the
hearing. This information is important to an accurate diagnosis of the
exact nature of the mental disturbance and to the formulation of an
effective treatment plan. For these reasons, this information should be
admissible at the hearing, but must be used correctly. A respondent
should not be committed substantially on the basis of psychiatric
history, because this makes it virtually impossible for the respondent to
avoid being committed again, once previous behaviors and events have
become sufficient to satisfy the commitment criteria. The respondent
should be committed only because his or her current condition warrants
it. But a complete diagnosis and plan for respondent's treatment must be
made on the basis of psychiatric history as well as the respondent's
present condition.

RECOMME NDATION: INFORMATION ON PREVIQUS PSYCHIATRIC
TREATMENT SHOULD BE ADMISSIBLE INTO EVIDENCE AT THE
COMMITMENT HEARING FOR PURPOSES OF DIAGNOSIS AND
TREATMENT PLANNING, BUT SHOULD NOT BE ACCEPTED AS
SUFFICIENT EVIDENCE THAT RESPONDENT MEETS THE CRITERIA
FOR COMMITMENT.
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CHAPTER VI

THE HEARING: DETERMINING TREATMENT

This chapter considers matters raised during hearings that are
relevant to the type of treatment to which a respondent might be
ordered. For the most part, these matters are important only if a person
is determined to have met the commitment criteria.. As a practical
matter, however, these matters typically are considered concurrently with
evidence bearing on the question of whether to commit.

RESPONDENT'S CAPACITY TO MAXE TREATMENT DECISIONS

Involuntary hospitalization on a two P.C. requires a showing
that the respondent's judgment is so impaired that he or she is unable to
understand the need for care and treatment. (9.01) The respondent's
competency or capacity to make treatment decisions once hospitalized,
however, is not adjudicated at the commitment hearing.

A patient may appeal the physician's treatment order through an
administrative appeals route if during a period of hospitalization, the
patient refuses routine treatment. The question of the patient's right
to refuse treatment is discussed further in the Posthearing section of
this report. In the case of extraordinary treatment (i.e,. electroshock
therapy or surgery), if the competency of the patient to comsent to such
treatment is in doubt, a court determination may be made of the patient's
competency to consent. If the psychiatric staff of an Health and
Hospitals Corporation facility questions a patient's capacity to give or
withhold comsent, staff contact the Office of General Counsel which, in
turn, seeks to obtain court authorization for the procedure.

CONSIDERING LESS RESTRICTIVE ALTERNATIVES

The New York statutes provide that the examining physician must
consider treatment altermatives before endorsing hospitalization (9.27).

The statutes, however, impose no duty on the court to consider less
restrictive alternatives during the hearing. The statutes do provide
that if it appears that a relative of the patient or a committee of the
patient's person is willing and able properly to take care of the patient
at some place other than a hospital, then, upon their written consent,
the court may order the transfer of the patient to the care and custody
of such relative or committee (9.31).

Hospital representatives report that less restrictive
alternatives are considered when a proposed patient enters the emergency
room. It was estimated that 95 percent of those not admitted to Bellevue
are referred elsewhere for help. The hospital employs two social workers
to investigate referral sources and arrange for alternative placements.
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The requirement that physicians completing certificaces for two
P.C. admissions consider alternative forms of care and treatment is,
reportedly, largely. ignored. One psychiatrist complained that conducting
a meaningful investigation of less restrictive alternatives would unduly
delay the  person's. admission..

MHIS attorneys note that the question of less restrictive
alternatives may  be brought to a court's attention in a number of
different ways. Frequently, MHIS staff investigate treatment options and
raise the question of less restrictive alternmatives during the hearing.
In other cases, they prefer to:question the testifying physician
concerning the extent to which he or she investigated less restrictive
alternatives. for che respondent. Qccasionally, an MHIS attormey calls a
patient to testify about alternative treatment programs that are
available in his or hers community.

Reportedly, the biggest problem MHIS attorneys face is arranging
for respondents to be: accepted into community treatment programs prior to
hearing. Understandably, many' judges are reluctant to refrain from
committing someon2 simply because a community program exists that might
be appropriate for the person. Most judges require some assurance that
the patient will be accepted by and enter the program before they will
discharge the patient. One judge stated that he requires a representative
from the alternative program to indicate that the patient would be
accepted if discharged from the hospital. Similarly, this judge
indicated that before releasing a patient to a family member, he
evaluates the family member's sincerity in promising to care for the
patient. Another judge stated that if evidence is presented showing that
an appropriate less restrictive alternative is available, the case will
be dismissed on the condition that the alternative program be utilized.
This judge admitted, however, that there is no effective mechanism for
ensuring that the altermative program is used.

A major problem faced by the city hospitals is to identify and
arrange for community placements for patients. Reportedly, Bellevue
Hospital and some other local facilities operate day care programs that
can be useful for some patients. Vocational services and out-patient
clinics also are used when they are appropriate and available. The
single room occupancy (SRO) hotels are another alternative.
Approximately 40 percent of the SRO's are occupied by former mental
patients. Bellevue has a team of physicians and social workers who visit
the SRO hotels to treat and work with former patients. It was reported
that many of the SRO's have been converted to apartments in recent years
and rent for more than most former patients can afford to pay. As a
result, many former patients literally are forced to live on the streets
of the city. Reportedly, a significant percentage returm to the
hospitals as either voluntary or involuntary patients.

PRESENTING A TREATMENT PLAN

The New York statutes require hospitals to develop and maintain
treatment plans for all patients. There is no requirement, however, that
these plans be presented at commitment hearings.
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As a matter of practice, treatment plans reportedly are prepared
for all patients, but these plans rarely are presented formally at

"hearings. Although most testifying physicians are prepared to discuss

their plans for patients if and when the court requests this information,
it is. not standard procedure: for the courts to ask for this information.
One judge; however, stated that he always. inquires concerning the kind of
treatment which would be' provided to the patient and how long the
treatment would require to be completed.

JUDILCIAL TREATMENT OPTIONS

Judicral orders of commitment may do no more thanm bind a patient
to the care of an-institution (or persom). Although judges sometimes
order commitment for a time  period shorter than the maximum authorized by
statute, they have no authority to issue orders specifying mandatory
minimum treatment periods or particular treatment modalities. Rather,
the institutions retain full control over the manner in which patients
are treatad. While this practice is generally considered appropriate--—
essentially leaving the commitment decision to the judge and the
treatment decisions to the doctors——some observers have suggested that
judges should inquire more actively into whether the hospital plans to
treat the respondent in the least restrictive setting within the hospital.

CONCLUSIONS AND RECOMMENDATIONS

Respondent's Capacity to Make Treatment Decisions.

In some states, the court makes a finding during the commitment
hearing as to the respondent's competency to make treatment decisions
(i.e., refuse treatment) once committed. In states where involuntary
patients are accorded the right to refuse treatment once committed, a
determination at the commitment hearing regarding respondent's competency
is quite useful. Although present law in New York does not provide for
an adjudication of competency at the commitment hearing, neither does it
rule out the possibility that this question could be heard and disposed
of during the hearing (so long as the requirements of the judicial
procedure for determining incompetency were followed during the hearing,
or course). Procedures for judicial determination of a patient's

competency to consent to extraordinary treatment are generally applauded
by New Yorkers.

Considering Less Restrictive Alternatives

Conceptually, less restrictive alternatives may be viewed as a
threshhold question of committability (i.e., if a less restrictive
program of care is appropriate, involuntary treatment may not be ordered)
or as a placement concern of the commitment order (i.e., respondent's
commitment must be to the least restrictive program that is
appropriate). Although the statutes in New York do not require judges to
consider less restrictive alternmatives at all, as a practical matter,
most judges view less restrictive alternatives as a threshhold concern of



the question: of committabiiity. This position is consistent with the
holdings in several federal court cases to the-effect that a court may
not commit to involuntary treatment anyone for whom a less restrictive
alternative is appropriate.

However:; the practice of allowing judges to commit patients to
programs. of care less restrictive than hospitalization has much to
recommend it. Some' observers suggest that, realistically, most judges
will refuse to refrain from committing someone simply because a program
exists- that the patient may or may not enter if released from- the
hospital. However, if the judge is empowered to order the- person into
the less: restrictive: program,. the alternmative becomes.more attractive.

RECOMMENDATION:- A STATUTORY AMENDMENT SHOULD BE
SOUGHT AUTHORIZING JUDGES IN COMMITMENT PROCEEDINGS TO
ORDER RESPONDENTS INTO INVOLUNTARY TREATMENT IN
PROGRAMS OF CARE LESS RESTRICTIVE THAN HOSPITALIZATION.

This recommendation- is-not to suggest that judges should be
authorized to order respondents into treatment programs less restrictive
than hospitalization when the respondent does not meet the commitment
criteria. On the contrary, before ordering a respondent into any
treatment” program the judge must first be satisfied that the commitment
criteria are met. Institute staff recognize that in most commitment
hearings, consideration of the- questions of committability and
disposition are intertwined. Judges should recognize, however, that each
question requires an independent answer.

One reviewer of the above recommendation suggested that its
implementation would be impracticable. He suggested that it would be
impossible for a court to compel patient participation in a treatment
program less restrictive than hospitalization. This argument is
frequently asserted against application of the least restrictive
alternative principle to civil commitment proceedings. The success of
many outpatient services suggests, however, that more people can be
treated in the community than have been in practice. Nevertheless, a
respondent's willingness to comply with outpatient treatment is a major
factor in determining whether noninstitutional treatment is appropriate.

The practice of the MHIS staff to investigate and bring to the
court's attention less restrictive alternatives for commitment
respondents is to be commended. The experience of these researchers is
that such an investigation rarely is undertaken in most cities, despite
being statutorily required in many jurisdictions.

The failure of the statutes in New York and the local procedures
in the First Judicial Department of New York City specifically to require
that the court make commitment decisions in accordance with the least
restrictive alternative principle is a weakness of the city's commitment
system. Neither the interests of respondents nor those of society are
satisfied when respondents receive treatment that is more intrusive and
more expensive than is necessary to accommodate their disorders.
Certainly most of the judges in New York City in fact give some degree of
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consideration to  the question of less restrictive alternatives when
hearing commitment cases. The question of less restrictive alternatives,
however, may be too easily disregarded unless the court is required,
before ordering commitment, to make a finding that less restrictive
alternatives were considered and that none was appropriate.

RECOMMENDATION: BEFORE ORDERING INVOLUNTARY
HOSPITALIZATION, THE COURT SHOULD CONSIDER WHETHER ANY
LESS RESTRICTIVE ALTERNATIVE WOULD BE APPROPRIATE AND
AVATLABLE TO ACCOMMODATE THE RESPONDENT'S DISORDER AND
SHOULD MAKE A FINDING THAT LESS RESTRICTIVE
ALTERNATIVES WERE- CONSIDERED AND NONE WAS FOUND IO BE
APPROPRIAIE.

Presenting a Treatment Plan

The criteria for involuntary commitment in a number of states
require a showing that respondent's debilitating condition is one for
which appropriate treatment is available. The U.S. Supreme Court has
held unconstitutional, at least with respect to persons committed on the
basis of dangerousness to self, the involuntary commitment of a person
without the administration of appropriate treatment designed to address
the person's disorder (0'Connor v. Donaldson, 422 U.S. 563 (1975)). It
is largely because of this right to treatment that procedures in many
states require the submission of a treatment plan at the commitment
hearing. The plan is intended to provide a basis upon which the judge or
other decisionmaker may determine the appropriateness of the treatment
proposed and the likelihood that such treatment will bring about the
desired change in respondent's condition. As pointed out to the research
staff in all of the cities in which we studied commitment procedures,
however, it is optimistic to think that a meaningful treatment plan can
be constructed during a short prehearing hospitalization period. Because
of this difficulty, because the involuntary commitment criteria in New
York do not require a showing that respondent is treatable, and because
the local hospitals as a matter of practice regularly update their
patient's treatment plans during the period of hospitalizatiom, that
treatment plans are not often presented at hearings in New York probably
is of no profound significance. At retention hearings, however, it may
be useful for the court to consider treatment plans developed during the
course of the hospitalization period so that it might evaluate how well
the treatment provided addressed the patient's disorders. If the court
determines that the treatment provided resulted in no improvement in the
patient's condition, it may discharge the patient under the 0'Connor v.

Donaldson rationale.

Judicial Treatment Options

A few people in New York suggest that the court should have the
discretion to commit patients for mandatory minimum periods of
treatment. The clear majority of people, however, feel strongly that the
courts should have no such discretion. Moreover, no one seriously
suggests that the courts should have the authority to specify particular
treatment modalities or other medical conditions of commitment (except,



perhaps, to the extent that a court might be authorized to order
treatment in- the  least restrictive setting). The law in New York and the

practice in New York City—=-to: leave postcommitment treatment decisions in
the: hands: of mental health professionals~—are in line with procedures in

other states and seem to be entirely satisfactory.
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CHAPTER. VIL

POSTHEARING CONCERNS

RIGHT OF APPEAL

The New York statutes provide that any person {(or any relative
or friend. on the person's behalf) who has: been denied release or whose
retention, continued retention, or transfer and continued retention, has
been. ordered- by: the court may obtain,. within thirty days of such court
order,. a rehearing and review of the proceedings (9.35). This review is
initiated by petitioning a supreme court justice other than the one
presiding over the court which made the original order (9.35).

Review hearings are.to be heard by juries unless the patient or
other person applying. for review consents- in writing to trial by the
court (9.35). Attorneys from both the MHIS and the Health and Hospitals
Corporation disagree concerning whether the granting of a review hearing
is within the judge's discretion, based on some error in the original
proceeding, or is a matter of right. A Health and Hospitals Corporation
attorney, and an MHIS attorney, stated that rehearings are de novo and no
error need be shown. An MHIS attorney agreed that rehearings are de novo
but indicated that petitions for rehearing are granted only upon a
showing of error in the original proceeding or upon the discovery of new
information that would make a new hearing appropriate. A reviewer of the
draft version of this report stated that §9.35 of the Mental Hygiene Law
provides for a rehearing as a matter of right. As a practical matter,
when such hearings are held, juries never are summoned. Reportedly, this
is because juries are less inclined to release respondents and because
they cause delay. Orders resulting from review hearings may be appealed

(9.35), presumably in the same manner that other civil cases may be
appealed.

Reportedly, rehearings are rarely requested, and appeals are
extremely rare. It was suggested that, because the appellate process
takes so long (reportedly one year for an appeal to the appellate
division), appeals rarely are taken for the purpose of pursuing a

patient's interest in release. Rather, appeals, when they are taken, are
for the purpose of settling points of law.

In addition to rehearings and appeals, involuntary patients and
relatives or friends of such patients are entitled upon proper
application to a writ of habeas corpus to question the cause and legality
of detention. Reportedly, habeas corpus relief is not often sought.

INSTITUTIONAL PRACTICES

For the most part, the court's involvement with the institution
ends with the commitment order. Treatment facilities retain the right to



refuse patients into their programs and, once patients are admitted, to
select’ and manage their treatment programs. Reportedly, private
hospitals in New York City, preferring to work with voluntary patients,
generally do not accept patients whosge- hospitalization is court ordered.
State hospitals receiving patients: committed initially in city hospitals
exercise discretion in deciding whether to-admit these patients (see
"Transfers,” below).

The: MHIS continues to-provide legal services to patients during
their periods. of commitment. MHIS responsibilities. include representing
patients in matters involving transfer, objection to treatment, and
appointment. of conservacors: and guardians. MHIS staff investigate cases
of patilent abuse and annually review the status of all patients. In the
past, MHIS attorneys: have  instituted litigation to- assure adequacy of
care and treatment.

The New-York statutes: require that hospitals develop written
treatment plans to-assure adequate care-and treatment for each patient
(29.13). Treatment plans must include a statement of treatment goals, an
indication of treatment or therapies to be undertaken to meet such goals,
and a specific timetable for assessment of patient programs as well as
for periodic mental and physical reexaminations. Patients (or their
authorized representatives) must be interviewed and provided an
opportunity to aciively participate in the preparation and revision of
treatment plans (29.13). Reportedly, treatment plans are developed and
maintained in the city facilities essentially as required by statute.

As discussed earlier in this report, patients may object to the
physician's treatment decision by appealing using an administrative
procedure outlined later in this chapter (see below, "Patients' Civil and
Personal Rights"). Extraordinary treatment such as electroshock therapy
and surgery may be performed only after the patient has given informed
consent.

Restraints may be employed only when necessary to prevent a
patient from serious injury to self or others. Restraints may be used
only if less restrictive techniques have been clinically determined to be
inappropriate or insufficient to avoid such injury. Restraints may not
be used as punishment, for the convenience of staff, or as a substitute
for treatment (33.04). Despite this, some people in New York charge that
seclusion and restraint frequently are used in the public hospitals as
patient management devices. Whether these allegations are based in fact
would require additional investigation.

TRANSFERS

The transfer of patients from one hospital to another is the
source of much anxiety for hospital personnel and patients in New York.

Hospitals in New York serve particular areas of the city. If someone is
brought to a hospital that is outside his or her area, the hospital may
refuse to evaluate the person for admission. If the police present such
a person for admission to Bellevue Hospital, Bellevue personnel may
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transfer the person to a hospital that is within that person’'s. area.
Bellevue physicians, however, question whether they have the authority to
order such transfers given that at the time: of the transfer the
individual has no patlent status at Bellevue.

ransfer problems more frequently arise when a patient is
initially admitted-to an' acute-care facilicy and later is found to
requirer treatment in a long-term facility. Hospitals in New York are
under no-=obligation to-accept all patients: presented for admission. As a
practical matter, however, the-primary long-term public £facility serving
the first Judicial Department, Manhattan Psychiatric Center, admits all
involuntary transferees: unless. the transfer papers are not properly
completed.. Voluntary transferres: who indicate to-admitting staff at
Manhattan. Psychiatric Center that they:do not wish to be admitted will
not be accepted at Manhattan Psychiatric Center. Typically, in this
situation, Manhattan Psychiatric Center personnel will telephone the
sending institution and inquire  whether it wishes for the patient to be
returned.. Frequently, such patients. are discharged.. Reportedly, some
patients are aware of this practice and convert to voluntary status prior
to transfer with the intention of refusing admission upon transfer to
Manhattan Psychiatric Center. Of course, many such patients are returmned
to the sending facility, where- proceedings may be instituted to convert
the patient's status to involuntary (by way of the two P.C. involuntary
admissions procedure discussed earlier). Reportedly, staff at
Metropolitan Hospital, in an effort to prevent voluntary patients from
refusing admission at a facility to which they are transferred,
frequently will convert voluntary patients to involuntary status prior to
transfer.

MHIS receives copies of all transfer notices and makes an effort
to meet with all patients who are to be transferred. The New York
statutes provide that no patient may be transferred to another hospital
by any form of involuntary admission unless the MHIS is given notice
thereof (9.27). Personnel of some city hospitals believe that
involuntary patients may contest a transfer in court. Although several
MHIS attorneys suggested that respondents have merely an implied right to
a judicial challenge of transfer, statute mandates notice of transfer and
an opportunity to be heard (9.31(c)).

Transferring institutions reportedly provide receiving
institutions with a copy of the patient's discharge summary. If the
receiving institution wishes to obtain a copy of the patient's full
record, however, a request must be submitted in writing. Upon receipt of
such a request, the tramsferring institution ordinarily will forward the
patient’'s full record only if the patient so consents.

PATIENTS' CIVIL AND PERSONAL RIGHTS

The New York statutes provide that each patient must receive
"care and treatment that is suited to his needs and skillfully, safely,

and humanely administered with full respect for his dignity and personal
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integrity" (33.03). The following are additional statutory requirements
(33.03):

-=careful reexamination and evaluation of each patient not
less. frequently. than once per year;

--medical and-dental evaluations and evaluations of mental
disabilities. of inpatients by qualified professionals no
less  frequently than once per year;

--the order of a staff member overating within the scope of a
professional license for any treatment or therapy, based on
appropriate examination;

--consent for surgery, shock treatment, major medical
treatment in' the nature of surgery, or the use of
axperimental drugs or procedures; and

-~inclusion in the patient’s clinical record of all written
treatment plans and notation of examinations,
individualized treatment programs, evaluations and
reexaminations, orders for treatment, and specific

therapies, signed by the persomnnel involved.

The statutes also protect the personal and civil rights of
patients, including the rights to vote and to conduct personal and
business affairs (33.01 and 29.030).

The following procedures, which appear in Mental Hygiene
Department regulatioms (27.8), are used when an involutary patient
objects to treatment other than extraordinary treatment:

(1) The refusal and request by the doctor to treat will be
reviewed by the head of the service. That decision is sent
to the patient, the patient's representative, and the MHIS.

(2) The patient or his or her representative may appeal to the
director of the facility. The director will make a
decision and will inform MHIS and the patient of that
decision.

(3) The patient can appeal again to the Regional Director of
Mental Hygiene. The regional director's decision will be
final.

Although most people in New York agree that patients should not
be treated during the appeals process, unless such treatment is necessary
to preserve the safety of the patient or others, many admit that some
physicians treat anyway. Once the appeals process has been exhausted and
permission to treat has been granted, many physicians believe they may
treat the patient for the duration of his or her stay. Most legal
scholars suggest, however, that such permission should expire after a
reasonable period of time.
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People in New York City are in disagreement regarding the extent
to which the civil and personal rights of patients are protected in the
local hospitals. Some observers contend that conditions are  oftem not
sanitary, heating in the winter time frequently is. inadequate, basic
medical care often is not provided, and the personal safety of patients
is not well protected. As was indicated earlier, some people charge that
seclusion and. restraints are improperly used as patient management
devices. Much of the blame for this inadequate treatment is placed on
the ward nurses, who tend to be underpaid and too few in number. Some
blame the psychiatric staff, who allegedly prefer not to become involved
in questions concerning conditions  of care. Other persons in New York
state that the civil and personal rights of patients are well protected.
They suggest that the MHIS is. very effective in ensuring this
protection. It must be noted that these researchers have no significant
first-hand knowledge of conditions in the local hospitals.

RETENTION PROCEEDINGS.

Involuntary patients admitted pursuant to the emergency
admissions procedure must be discharged within fifteen days of admission
unless they agree to remain as voluntary or informal patients or they are
admitted pursuant to the conditions governing involuntary admission on
applications supported by medical certification and subject to the
provisions for notice, hearing, and review (9.39). Patients admitted
upon an application supported by medical certification must be released
within sixty days from the date of involuntary admission supported by
medical certification or thirty days from the date of an order denying an
application for the patient's release, whichever is later, unless the
patient agrees to remain as a voluntary patient or the director of the
hospital applies to the supreme court for an order authorizing continued
retention (9.33). The patient has a right to contest the continued
retention at a hearing, if the hearing is requested within five days from
the date the patient receives notice of the application for continued
retention (MHIS may request a hearing on the patient's behalf).

Retention hearings are reported to be essentially identical to initial
commitment hearings, which are described earlier in this report. On the
basis of this application, or on evidence presented at a hearing if one
is requested, the court may order continued retention for a period not to
exceed six months from the date of the order. At the expiration of this
six month period, similar retention proceedings may be initiated. Based
on these proceedings, the court may order continued retention for a
period not to exceed one year. Following this retention period, the
court, pursuant to retention proceedings as outlined above, may order
continued retention periods of two years each (9.33).

" CONCLUSIONS AND RECOMMENDATIONS

Right of Appeal

The rehearing procedure in New York is to be commended. It
allows for the prompt correction of mistakes made at the initial

hearing. The MHIS is encouraged to exercise discretion in advising
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patients whether to pursue- rehearings, given the potential for court
congestion that this procedure presents. Given the statutory requirement
that juries: be summoned for rehearings (unless waived), the failure of
judges. to summon. juries may be serious weakness in commitment practice in
New York.

RECOMME'NDATION: AS® REQUIRED BY STATUTE,. ANY- JUDGE WHO
RECEIVES A PETITION.FOR A REHEARING SHOULD CAUSE A
JURY" TO BE SUMMONED UNLESS THE PATIENT OR OTHER PERSON-
APPLYING:FOR THE REHEARING ON- THE PATIENT'S BEHALF
WAIVES. A. TRIAL BY JURY AND CONSENTS IN. WRITING TO"
TRIAL BY THE COURT.

It is: important: that appeals be available to persons committed
to' involuntary trezatment, not only to allow for the settling of points of
law: interpreted differently by different judges, but, more importantly,
to allow for the review of particular cases. The practical impediment to
the effective use of the appellate: procedure in New York--the slowness of
the appellate process-—is a serious weakness in- the city’s commitment
system.

RECOMMENDATION: THE APPELLATE DIVISION OF THE SUPREME
COURT SHOULD MAINTAIN AN EXPEDITED CALENDAR FOR
COMMITMENT APPEALS, WHICH SHOULD ALLOW SUCH APPEALS TO
BE HEARD WITHIN FIFTEEN DAYS OF FILING.

Institutional Practices

The statutory recognition of an involuntary patient's right to
legal representation during the commitment period is a strong feature of
the commitment law in New York. The ordinary affairs of life that
sometimes require the assistance of an attormey (e.g., marriage, divorce,
bankruptcy), do not cease during commitment; rather, a host of new legal
problems may arise. The MHIS attorneys' practice of assisting patients
during the commitment period, reportedly, is an excellent compliance with
New York statute and serves to give meaning to the numerous rights
accorded patients by statute.

Although the laws and procedures relating to the provision of
treatment and the development and maintenance of a meaningful treatment

plan are commendable, the alleged misuse of seclusion and restraint, if
this occurs, is a weakness in the hospitalization process.

RECOMME NDATION: AS REQUIRED BY STATUTE, RESTRAINTS
SHQULD BE EMPLOYED ONLY WHEN NECESSARY TO PREVENT A
PATIENT FROM SERIOUSLY INJURING SELF OR OTHERS.
RESTRAINTS MUST NEVER BE USED AS A PATIENT MANAGEMENT
DEVICE. BEFORE ORDERING THE USE OF RESTRAINTS, THE
PHYSICIAN SHOULD DOCUMENT IN THE PATIENT'S RECORD THE
FACT THAT LESS RESTRICTIVE TECHNIQUES WERE CONSIDERED
AND WERE CLINICALLY CONSIDERED TO BE INAPPROPRIATE OR
INSUFFICIENT TO AVQOID INJURY.

64




Transfers

Although many people in New York City complain that procedures.
for transferring patients from ome hospital to another are cumbersome and
inconvenient, no. one proposed to these. researchers procedural reforms
that would improve  the transfer process.. Hospital personnel should be
aware that the New York statutes do not require that MHIS approve all
transfers. The requirement that MHIS be: informed of the proposed
transfer of any involuntary patient is, however, important: a transfer
typically entails the movement of a patient to a facility that, because
its population consists of generally sicker patients, may represent a
more restrictive setting. The opportunity generally. provided to request
a hearing to contest the transfer is to be commended.

Patients' Civil and Personal Rights

The New York statutes provide in great detail for the protection
of the human rights of committed persons. Given that mental institutions
through the years have acquired. poor reputationms in this regard, the
thorough statutory concern for patient's rights in New York is
praiseworthy. Whether all of these rights are respected for every
patient is a matter of controversy in New York. Apparently, at least in
some of the city's hospitals, the conditions of life for involuntary
patients fall short of those contemplated by statute. Without further
study, however, it would be inappropriate for these researchers to
present recommendations addressing these problems.

The administrative procedures available to patient's objecting
to treatment and wishing to appeal treatment decisions are gemerally
consistent with the requirments of recent appellate court cases and seem
to be respected by people in New York. The reported failure of some
physicians, however, to refrain from treating patients pending
administrative appeals subverts the procedure.

RECOMME NDATION: PATIENIS REFUSING TREATMENT AND
APPEALING THE PHYSICIAN'S TREATMENT DECISION, USING
THE PROCEDURES OUTLINED IN THE REGULATIONS OF THE
OFFICE OF MENTAL HEALTH, SHOULD NOT BE TREATED DURING
THE APPEAL PROCESS UNLESS, AS REQUIRED BY REGULATION
§27.8, "THE TREATMENT APPEARS NECESSARY TO AVOID
SERIOUS HARM TO LIFE OR LIMB OF THE PATIENTS
THEMSELVES." THE COURTS AND THE MHIS ARE ENCOURAGED

TO ENSURE COMPLIANCE WITH THE INTENT OF THIS
REGULATION.

Although under scrutiny the standard provided in §27.8 for
determining when involuntary treatment should be permitted while an
appeal is pending appears vague, the intent of the regulation is clear:
to hold in abeyance all but emergency treatment. Given the specficity of
the regulation, which is unique among states, the courts and the MHIS are
encouraged to facilitate its implementation. The regulation protects
patients from the intrusive treatment they are contesting yet does not
simply prohibit all challenged treatment. Allowing treatment under
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emergency circumstances may prevent the necessity of merely placing
patients in back wards. or restraints. The regulation also enables the
court to:presume the competence of mental health professionals in making
treatment decisions. Such a presumption is consistent with recent

federal court decisions (e.g.,. Youngberg v. Romeo, 50 U.S.L.W. 476, 4685
(1982)) ..

Retention Proceedings

Generally, the procedures specified for retention proceedings
seem adequate. Because retention hearings are essentially identical to

initial commitment hearings, discussion and recommendations applicable to
initial commitment. hearings. apply here as well.
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APPENDIX A

FORM USED IN THE INVOLUNTARY CIVIL COMMITMENT
PROCESS IN THE FIRST JUDICIAL DEPARTMENT,

NEW YORK CITY
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o INSTRUCTIONS FOR HANDLING MENTALLY
4 ILL OR TEMPORARILY. DERANGED PERSONS
’ PD 104110 (2-81)

Department Poilcy - In these cases the Department’s policy is
one of isolation and containment. Handling an emotionally dis-
turbed person (EDP) can be a sensitive and dangerous job.

The safety of all concerned is the paramount issue in the removal of
an EDP to a hospital If the EDP is imminently threatening his life
or others, necessary force can be used at that time to prevent
serious physical injury and save life. If however, the EDP is not im-
minently life threatening to himself or others, he should be con-
tained until help arrives. In this situation where there is time to
negotiate and/or contain the individual, we will use ail the time that
is necessary for a safe resolution of the situation. In accordance
with that policy, physical force is used only to the extent necessary
to restrain the subject until delivered to hospital authorities or
detegtion facility. Deadly physicai forcs is used by a member of the
service only as a last resort to protect the life of himself/herself or
another present.

Procedure - When police action is required. including restraining

or taking into protective custody an apparently mentally il or .

deranged person who is acting in a manner likely to resuit in serious
physical harm to self, the police officer or others present, and im-
mediate physical force is not required, the following shall be strictly
adhered to:

~ MEMBER(S) FIRST ON SCENE

1. Summon assistance, including the supervisor of patrol and
Emergency Service Unit.

2. Attempt to isolate and contain the meﬁtany ill or deranged per-
son until the arrival of the patrol supervisor and the Emergen-
cy Service Unit.

a) If the patrol supervisor determines that the Emergency

Servica Unit is no longer necessary, he shall cancel the re-
quest for the Emergency Service Unit.

3. Request ambulance.
4. Establish police lines.

PATROL SUPERVISOR

5. Establish firearms control.

a) Direct members not to use their firearms or use any other
deadly physical force unless their lives or tha life of another
is in imminent

b) Comply with Patrol Guide 104-1—"Use of Firearms."
6. Request assistance of: '

2) Emergency Service Unit, if not already requested

b) Hostage Negotiating Team, if necessary

c) Interpreter, if'language barrier
d) Subject’s family or friends

o) Local Clergyman

) Prominent local dtizen

g Any public or private agency deemed appropriate for possi-
ble assistance.

7. - Notify station house officer of facts.
a) Request Precinct Commander/Duty Captain to respond.
8. Elat.nblish police lines if not already done.
*

S.H. OFFICER
9. Notify Precinct Commander/Duty Captain to respond.
10. Notify Operations Unit and Patrol Borough Command of facts.
RANKING SUPERVISORY OFFICER AT SCENE

11. Assume Command of firearms control

12. Direct whatever action is necessary, including use of
negotiators, to restrain subject with minimum use of physical .
force consistent with circumstances.

l13. Direct use of alternate means of force, if uppropnate aocordmg

to circumatances (mace, tear gas, baton, rest.rammg equip-
ment).

14. Be guided by provisions of Patrol Guide prooednres 106-11
Aided Casea. Mentally 1l Persons.



PATROL GUIDE -

106 3
t
!
AIDED REPORT. i
1aTE ssuE0 DATE EFFECTIVE REVISION NUMBER ' ey ) T ,
_mears_ | w217s | 712 | tet1_ |
FRONT
Mo./Dav/Yr. Clats of Occur, | Surname First Name pna tnitial ] Sex :Color! Age-| Pet.
i {
10/20/78 | CRANSTON, _LAMONT s. IMIwis9i21
Time cf Occur. | Address: | %0t Fir. | Avdea No.
ENTER R.M.A. IF __ 1835 77 HENRY STREET, BROOKLYN, N.Y. i 3C | 482 REPORTING OFFICER
AIDED REFUSES Blace ot Qeeurrancs : - T MAKES THISENTRY IN
MEDICAL AID IND Subway . Church and Chambers St., NW comer Stairway No. 1693 _ -HIS QWN WORDS
Chick {_Abandonad ) Deaa Osen 3 »\B‘«;;ed Nature of litness or tnjury
one oy giniured - tost G Mentany i | Head Injury - — REQUIRED ONLY IF
ﬂ‘er—n'm‘;é To Cirosonat t Agmrission No, ?esoonumq A"‘!ﬂdlnl l 7“-31—1 by -('l-\v:e-)_ A‘DED IS UN(DE;‘\ TIT'II'D
Qrome | Beekman _Swmeue. | T For | o Cass B AND HOSPITALIZED.
Cividren or Qependent if Yes, indicate thewr | Log Entries i Pet. Comptamnt No.j MPS No.
Aidults Uncared For dispasition gn reverss |
__Cres (Ve wde under “Detals” | vay N t o
NO‘:’IFI(‘J"ON {Enter name, adarecs and remmnsn.a of ln-na or vnmwe notified. I aram > ufidentified, list
wno at M P S. w3 natihied. In either case, (13t dale ard Lime Cf noticatian +
Wife - Margo S/A notified by P.O. Rvan Sh. No. 426, 21 Pct. at 1710 hrs.
Comm D C s Time | Date i Recewea 8y ] senc@y
Mottat Mol | . )
C-;y .,.';;;,"‘r:-g T P:')n s, “To Oect ar Agenry I Aress " Summons
o B8 amage o™ | NYC Transit_Authority | M. .
DUP( " ArE DE"JRYS ronAHDED TO (JHaronr Unt T Emer Seec U ! F7youth &t g ot N
AIDED REPORT P R TR
BACK
DE7AY S (inclide desc:Dhtons of 1081 ABATAINEY anusen negiutlvg dastivite rr v arinenvten person  Aner
CPA . admirisiered. 1nciuge length ol me CPR yerfrmed and results ontamed )
Aided tripped and feil down five (5) steps of stairway 1693 at time and place ENTER DIAGNOSIS, IF
of oveurrence. AVAILABLE, IN CITY

/ INVOLVED CASES.
Diagnosis - laceration over right eye and concussion. Treated and released.

ADUITIUNAL REPORTS

PRLP#BY O: _PD '301 155

NA L AND ADDRESS OF NITNE;SLS (if nupe Lo .18

Clark Kent - 37 Chambers Street, N.Y.C.

roures  Fa  Mame(ratorTyee | ShemNy Gt Seaue - ENTER AIDED NO EVEN

e i p po§ _Noel Deignan | 23140 | 21 Noel Deignan THOUGH ALREADY IN

P TR s sture of Rew.ewirig Ottcer per suine  ——"DICATED ON FRONT 3iDE.
| Sgt. | Thomas X. McCormack {21 | 482

ACTUAL SIZE 4 X 6
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106-11
AIDED CASES
MENTALLY ILL OR TEMPORARILY DERANGED PERSONS
8-28-81 9:4-31 81-7 1 of 2

PURPOSE To' safeguard a mentally ill person who does not voluntarily seek

medical assistance.
LEGAL Section 33.17 Mental Hygiene Law
REFERENCES Section 29.19 Mental Hygiene Law
Section 9.21 Mental Hygiene Law
Section 9.37d Mental Hygiene Law
Section 9.41 Mental Hygiene Law
Section 9.43 Mental Hygiene Law
Section 9.45 Mental Hygiene Law
Section 35.10, subdivisions 4, 5 & 6, Penal Law

PROCEDURE When a uniformed member of the service believes that a person, who is
apparently mentally ill or temporarily deranged, must be taken into
protective custody because the person is conducting himself in a
manner likely to result in serious physical injury to himself or others,
and immediate physical force is not required:
PRIOR TO TAKING PERSON INTO CUSTODY

UNIFORMED 1. Request patrol supervisor and Emergency Service Unit to respond

MEMBER OF to scene.

THE SERVICE a. If patrol supervisor is unavailable for any reason, request
Communications Division to direct any available supervisor
to respond.

2. Attempt to isolate and contain the mentaily ill or deranged
erson until the arrival of the patrol supervisor and the
mergency Service Unit.

3. Request ambulance.

4. Establish police lines.

PATROL 5. Cancel request for Emergency Service if services not required.

SUPERVISOR 6. Establish firearms control.

a. Direct members concerned not to use their firearms or use
any other deadly physical force unless their lives or the life
of another is in imminent danger.

7. Request assistance of:

a. Emergency Service Unit if not already requested.

b. Hostage Negotiating Team, if necessary.

c. Interpreter, if language barrier.

d. Subject’s family or friends.

e Local clergyman.

f. Prominent local citizen.

g. Any public or private agency deemed appropriate for
possible assistance.

8. Notify station house officer of facts and request that Precinct

Commander/Duty Captain respond, if necessary.

9. Establish police lines if not already done.

S.H. OFFICER 10. Notify Precinct Commander/Duty Captain to respond.

11. Notify personnel assigned to Operations Unit and patrol borough
command of facts.

RANKING 12. Assume command of firearms control.

SUPERVISORY 13. Direct whatever action is necessary, including use of negotiators,

OFFICER AT to restrain subject with minimum use of physical force consistent

SCENE with circumstances.

NEY,



NOTE

UNIFORMED
MEMBER OF
THE SERVICE

NOTE

ADDITIONAL
DATA

AIDED CASES

MENTALLY ILL OR TEMPORARILY DERANGED PERSONS

9-4-81 81.7 20of 2

The safety of ALL persons is paramount in a case involving an.

emotionally disturbed person. If such person is dangerous to himself or
others, necessary force may be used to prevent serious physical injury
or death. Physical force will be used ONLY to the extent necessary to
restrain the subject until delivered to a hospital or detention facility.
Deadly physical force will be used ONLY as a last resort to protect the
life of the uniformed member of the service assigned or any other
person present. If an emotionally disturbed person is not dangerous, the
person should be contained until:assistance arrives. In any case, when
there is time to negotiate, all the time necessary to insure the safety of
all individuals concerned will be used.

14. Direct use of alternate means of force, if appropriate, according
to circumstances (Mace, tear gas, baton, restraining equipment).

WHEN PERSON HAS BEEN RESTRAINED

15. Have person removed to hospital in ambulance.

a. Restraining equipment, may include handcuffs, if patient is
violent, resists, or upon direction of a physician examiner.

b.  If unable to transport with reasonable restraint, ambulance
attendant or doctor will request special ambulance.

c. When possible, a female patient being transported should be
accompanied by another female or by an adult member of
her immediate family.

d. Remove property that is dangerous to life or will aid

escape.
16. Ride in body of ambulance with patient.
a. Two (2) police officers will safeguard if more than one (1)
patient is being transported.

If an ambulance IS NOT available and the situation warrants, transport
the emotionally disturbed person to the hospital by RMP if able to do
so with reasonable restraint.

17. Safeguard patient at hospital until examined by psychiatrist.
a en entering psychiatric ward of hospital, unload

revolver,
18. Inform psychiatrist of circumstances which brought patient into
police custody: ) )
a. Inform relieving police officer of circumstances if

safeguarding extends beyond exglration of tour. Relieving
police officer will inform % chiatrist of details.
19. Enter details in ACTIVITY G (PD112-145) and prepare
AIDED REPORT (PD304-152). .
a. _ Indicate on AIDED REPORT name of psychiatrist.
20. Deliver AIDED REPORT to station house officer.

Prior to interviewing a patient confined to a facility of the Department
of Hospitals, a uniformed member of the service must obtain
permission from the hospital administrator who will ascertain if the
patient is mentally competent to give statement.

Refﬁr persons who voluntarily seek psychiatric treatment to proper
facility.

A police officer will also comply with this procedure upon direction of
the Commissioner of Mental Health, Mental Retardation and
Alcoholism Services. It should be noted that the Commissioner HAS
NOT authorized anyone to act as his designee.
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REVISION: NOTICE [ouee NUNBER DATE

PATROL 81-7. 8-28-81

The following procedures have been odded, amended or revoked. 1of 2

HAND WRITTEN INK CHANGES REQUIRED BY THIS DIRECTIVE ARE EFFECTIVE
SEPTEMBER 4, 1981.

1. Oniformed members of the service performing patrol duty may, with the approval
- of the patrol supervisor, remove an emotionally disturbed/mentally ill person who

requires hospitalization to a medical facility in a radio motor patrol car, IF an
ambulance is not available and IF removal can be made with reasonable restraint.
Such person may also be removed to a hospital immediately by radio motor patrol car
to relieve a potentially explosive situation. In any case, police officers have a
great deal of discretion, depending upon existing conditions, to remove such
persons immediately by a radio motor patrol car to a medical facility.

The officer assigned to the case should realize that handling a mentally
ill/emotionally disturbed person is sensitive and potentially dangerous. If the
person is threatening his own or the life of another, necessary force may be used
to protect life and/or prevent serious physical injury. However, if there is no
/imminent threat to life or serious physical injury and the decision has been made
to await the arrival of an ambulance, the member shall isolate the disturbed person
until additional assistance arrives.

In all incidents involving an emotionally disturbed/mentally ill person, the
member on the scene shall request that the patrol supervisor and emergency service
personnel be dispatched. If the precinet patrol supervisor is unavailable, <the
radio dispatcher shall assign a supervisor from an adjoining precinct to respond.

The Mental Bygiene Law no longer requires a uniformed member of the servige to
take an emotionally disturbed person into custody solely on the basis of two
written statements from two physicians. In addition, the section of the additional
data statement in the present procedure that requires a uniformed member to comply
with this procedure upon receipt of a court order has been removed. However, a
uniformed member must comply when a court warrant is received directing that an
alleged emotionally disturbed person be brought before the court.

The Patrol Guide is amended. Therefore, remove and replace procedure 1l06-11 (2
pages). In addition make the following change in ink in the Index. .

INDEX PAGE CHANGE
9 After caption EMERGENCY SERVICE UNIT - WORK UNIFORM,

add the following caption:
EMOTIONALLY DISTURBED PERSON 106-11

2. A new procedure has been prepared that standardizes the manner in which
injuries to Auxiliary Police Officers who are performing duty are processed.
Therefore, add new procedure 1l06-25 (1 page). In addition make the following
addition in ink in the Index:

INDEX PAGE CHANGE

4 Add the following new caption immediately above

AVIATION UNIT to read:
AUXILIARY POLICE OFFICER
) Injury on duty 106-25
11 - Add the following new sub-caption immediately below
INJURY, LINE OF DUTY to read:
Auxiliary police cfficer 106-25
12 Add the following new sub-caption immediately below
'~ LINE OF DUTY, INJURY to read:
Auxiliary police officer 106=25
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REVISION' NOTICE [ NUMBER OATE

PATROL 81-7

8-28-31

The following procedures have been cdded, omended or revoked.

20f2

A uniformed member of the service who buys, acgquires, sells or disposes
of a pistol or revolver must prepare ACQUISITION OR DISPOSITION OF FIREARMS
BY POLICE OFFICERS - REPORT TO NEW' YORK STATE POLICE (PD424-150). This form
and a copy of the bill of sale or a copy of a report to the commanding
officer, License Division, as appropriate, will be submitted to the station
house officer of the member's assigned command. Procedures 120-22, 120-23
and 120-24 have been rewritten to- include the processing of this form. The
Patrol Guide is amended. Therefore, remove and replace procedures 120-22,
120-23 amd 12-24 (1 page each procedure).

Interim Orders No. 13 and 13-1, c.s., are REVOKED.

Uniformed members of the service below tne rank of captain who perform

permanent clerical or administrative duties, and members required to prepare

an INVESTIGATOR'S DAILY ACTIVITY REPORT are required to carry and maintain
an ACTIVITY LOG (PD112-145) when such. members are assigned to a detail, e.g,
strike duty, parade, etc. The Patrol Guide is amended. Therefore, make the
following change in ink on the existing procedure page:

PROCEDURE ) CHANGE
116~-32, page 1 e SCOPE, at the end of the statement add the

. following sentence to read: '
*However, - when any uniformed member below the
rank of captain is assigned to a detail, e.g.
parade, election duty, etcCe., the member
concerned will maintain and make required
entries in an ACTIVITY LOG (PDl11l2-145).

The City of New York is entitled to reimbursement for damages to city
property resulting from vehicular accidents. The. POLICE ACCIDENT REPORT (MV
104AN) prepared for this type accident should indicate that a duplicated
copy of the report will be forwarded to the Bureau of Highways. The Patrol
Guide is amended. Therefore, make the following changes in ink on the
existing procedure page: )

PROCEDURE CHANGE
107-5, page 2 Change third condition down to read:

"Lamage to parkway, through park road, highway,
stone wall, curb, fence, guide rail, post,
media barrier"”. :

' Change third agency down to read:
"Department of Transportation Bureau of
Highways legal Department®.

Patrol Guide revision 8l-3 indicated that an ACCIDENT REPORT-CITY
INVOLVED (PD301-155) is no longer prepared when a uniformed member of the
service is injured in the line of duty. Procedure 120-3 is amended to
reflect this change. Therefore, make the following change in ink on the
existing procedure page:

PROCEDURE CHANGE
120-3, page 1 Step #12, delete subdivision b.
120-3, page 2 Step #18, delete the words:

"and ACCIDENT REPORT - CITY INVOLVED".:
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Te -

'l88-.l (Nov. 1965):
MEMORANDUM. TO THE COURT

' | PATIENT'S NAME
M SUPREME COURT |
NEW YORK INSTIT. IDENT. NO. | INSTITUTION ,
' COUNTY \ _ Manhattan Psychiatric Center
_ BETE OF ADMISSION | CURRENT ADMISS. STATUS]DATE T
JM: MENTAL HEALTH : 1/5/79 Two. Phys:.c1an Certifi- |EXPIR.
i INFORMATION SERVICE cate Appl ifSigned 6/26/81 8/26
NAME AND ADDRESS OF PATIENT'S COUNSEL, IF ANY
First Department Mental Health Information Service
B
NAME AND ADDRESS OF PATIENT'S PSYCHIKTRIgT, IFr X

41 Madison Avenue
] New York, N. Y. 10010

MORANDUM
SIX MONTH ORDER OF RETENTION

NATURE OF THE PROCEEDING:

Manhattan Psychiatric Center makes application to the Supreme Court
for an order to retain T , for a period nor to exceed six months
pursuant to §9.33 of the Mental Hygiene Law. — objects to his con-

ltinued hospitalization and has requested a court heariag to determine the
need for his inveluntary hospitalization. ,

l Section 9.01 of the Mental Hygiene Law states that ''meed for re-
tention' means that a person is in need of involuntary care and treatment
in a hospltal for a further period. "In need of involuntary care and
- treatment' means that ''a person has a mental. :.llness for which care and
treatment in a hospital is essential to such person's welfare and whose judg
ment is so impaired that he is unable to understand the need for such care

and treatment”. §1.03(20) of the Mental Hygiene Law defines mental illness
'as ..an affliction with a mental disease or mental condition which is
manifested by a disorder or disturbance in behavior, feeling, thinking or

judgment to such an extent that the person so afflicted requires care, treat
' ment and rehabilitation'.

Article 9 of the Mental Hygiene Law does not state what the standarc
of proof should be in civil commitment hearings. However, the United States
l Supreme Court, in the case of Addington v. Texas 441 . U.S. 418, 99 S. Ct.
1804 (1979), has held that in order to satisfy the due process clause of the
Fourteenth Amendment i civil commitment proceedings the hospital has the
l burden of proving the need for commitment by clear and convincing evidence
rather than by a mere preponderance of the evidence.

l ]continued
l, 75
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'C-888.2 (Nev, 1963)

MHIS. .
MEMORANDUM. TO THE COURT - CONTINUED PAGE 2

PATIENT'S NAME ) : INSTIT.

RNV R

. IDENT, NO. —

Prior to the Addington decision, the only New York case that dealt
with the issue also adopted a clear and convincing standard. Matter of
Sco es 59 App. Div. 2d 203, 398 N.Y.S. 2d 911(1977). Recently the standa:

clear and convincing ev1dence has been speciflcalwy‘applled to a
situatlon where a hospital had applied for an order of retention pursuant
to §9.33 of the Mental Hygiene Law. Matter of Carter 424 N.Y.S. 2d 833,
[Sup. Ct. Suffolk County, January 19807.

Therefore in consxderlng the hospital's application for retention the
court must decide whether the hospital has proven by clear and convincin:
evidence rather than by a mere preponderance of the evidence that:

1. - 1s mentally 1i11;

2. Care and treatment in a hospital is
essential to his welfare;

3, His judgment is so impaired that he : l
is unable to understand the need for
such care and treatment. l
Should the court determine that any one of these three criteria is absent
the hospital's application for retention must be denied. '

REQUIREMENTS FOR TREATMENT IN.THE
TEAST RESTRICTLVE ENVIRONMENT:

The Mental Hygiene Law and regulations promulgated pursuant to that las
presently mandate that care and treatment of the mentally disabled be pro-
vided in the least restrictive setting possible. The basis of this re-
quirement is set out in 14 NYCRR 36.1 as follows:

The long-term rehabilitation of mentally
disabled persons is promoted by wmaintenance of
relationships with other persons and

agencies in the community, avoidance of in-
stitutionalization, and minimization of
disruption in life rhythms. The civil rights
of mentally disabled persons require that such
persons be treated and served in the least
restrictive setting possible in which treatment
or service goals can be met. (emphasis added )

/[ continued
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l:—888.2‘ (Nev. 1965)

MHIS
. REPORT TO THE COURT - CONTINUED PAGE 3
ATIENT'S NAME INSTIT. _
IDENT. NO, -
~ COUNSEL:
The Mental Health Information Service has advised _ of his

|

legal rights, including his right to a court hearing.shis ;ight to priva-
tely retained counsel, or if he does not secure private counsel, his righ
to be represented by the Mental Health Information Service in this procee
ding. is represented by the Mental Health Information Service.

EVENTS LEADING TO HOSPITALIZATION:

According to his hospital record, asam Fwas admitted to Manhatt
Psychiatric Center as a voluntary patient on January 5, 1979 due to
suicidal ideation and depression. While at Manhattan Psychiatric Center
____— aremained on a voluntary status until June 26, 1981, when the
hospital completed a two physician certificate application thus convertin

e $to an involuntary patient status.

On August 21, 1981, Manhattan Psychiatric Center T made timely appli
cation to the Supreme Court for an order to retain . . ; for an ad-
ditional six month period. _

FAMILY, EDUCATION AND BACKGROUND:

The following information was obtained‘fromi,

~and / or his
hospital record.

: was born in Puerto Rico on November 3, 1935. .
was educated through the 12th grade while living with his parents in
Puerto Rico.

——

Prior to his hospitalization ,‘-7. resided with his wife,
and his son, , at ’ " in New York City.

has been employed as a watch repairman and a sn_pping cle
He worked for La Salle Lettering Company from 1970-1977. is
currently a recipient of Social Security benefits. 1In addition

is entitled to a pension from District 65, United Auto Workers Union.

INTERVIEWS :

With: ' - Patient

. Wwas interviewd by the Mental Health Information Service o
several occasions. 7 __ __ stated that he is no longer in need of hospi
talization and therefore wishes to be discharged. also stated
that he had never tried to kill himself during his hospitalization and
has no desire to hurt himself or any one else.

[continued]
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JC-888.2 (Nev.. 1965): l

MHIS
REPORT TC THE COURT - CONTINUED PAGE 4 '
PATIENT'S NAME - INSTIT. . .
L IDENT. NO.

Furthermore, - stated that he would Ye willing to attend an '

aftercare clininc if it were so prescribed. Upon discharge,
intends to find his own apartment and support himself with his pension

and social security benefits. '
With: ] N " Attending Psychiatrist
Dr. .stated to the Mental Health Information Service that, in l
his opinion, is in need of continued treatment and observation
because. . . ,remains irrational, delusional, paranoid and very talka
i

MENTAL HEALTH INFORMATION SERVICE SUMMARY:

Manhattan Psychiatric Center makes application to the Supreme Court fc'

an order to retain. — ___ ~._.for a perlod not to exceed six months
pursuant to §9.33 of the Mental Hygiene Law. > is opposed to his l
continued hospitalization and has requested a court hearing to determine

the need for his continued involuntary hospitalization.

DATED:  September 10, 1981 l
Respectfully submitted by, i

i

|

By '

NM/ sb !
| 1

i

i

: i



Torm OMH 474°(2-79): ‘Use this form - ONLY for Emergency Admissions-under
STATE OF NEW YORK. Section. 3.99 of the Mental Hygiene Law.

OFFICEQF MENTAL HEALTH , R
Use: Form OMH 471 to request admission of patients-on

certificates of ezamining physicians (Section 3.27) or
RECORD:OF EMERGENCY ADMISSION on the certificate of a Director of Communtty Services

or his Designee (Section 9.27).,

PROYISIONS GOYERNING EMERGENCY ADMISSIONS

Section 9.39 of the Mental Hygiene Law provides far emergency. admission to o hospital, for o period of.15 days,
of any person alleged to have a mental illness. for. which immediate observation, care and treatment in o hospital
is appropriate and which is likely to result in serious harm to himself or others.

“Likelihood to result: in seriays harm'’ is defined.as:

(1) substantial risk of physical harm to himself as manifested by threats of or attempts at suicide
or serious bodily harm or other conduct demonstrating that he is dangerous. to himself;

OR

(2) a substantial risk of physical harm to other persons ‘cs manifested by homicidal or other violent
behavior by which others are placed in reasonable fear of serious physical harm.

Only hospitols approved by the Commissianer of Meatal Health and maintaining adequate staff and facilities
for the observation, examination, care and treatment of persons alleged to be mentaily iil may receive and refum
patients pursuant to this section of the law.

PROCEDURE

A. ‘Upon admission the admitting physician shall examine the person alleged to be in need of emergency admission
to the hospital, and shail.certify helow his finding.that such person qualifies for admission under the provisions.
outlined above,

B. He shall also record in the space below the name of the person or persons, if any, who brought the patient to
the hospital, and the details of the circumstances leading to the hospitalization of the patient. As soon as
possible after admission, further identifying data about the patient should be obtained and recorded on
Form OMH 459, ldentitying Dato Sheet, and attached to this form.

C. Within 48 hours of the time of admission of the patient, he must be examined by another physlcmn whao must be -
a member of the psychiatric staff of the hospital, The findings of this psychiatric examiner shall be recorded
on the reverse side of this form.

D. If the psychiotric examiner confirms the finding of the admitting physician, that the paotient quelifies for
admission under the provisions outlined above, the patient may then be refmned for a period up to fifteen days
from the date of his admission to the hospital.

E. The patient may be retained beyond 15 days only by a new admission on an application supported by two new
examining physicians’ certificates, unless he agrees to remain as a voluntary or informal patient. In either
case, the date of admission shall be deemed to be the date when the patient was first received as an
Emergency Admission.

RECORD OF ADMISSION

PATIENT NAME AGE
ADDRESS
The patient wos brought to this hospital at on by:
TIME DATE
NAME RELATION TO PATIENT

OFFICIAL TITLE, OR BADGE NUMBER, IF ANY

ADORESS PHONE

The circumstances which lead to the hospitalization of this patient were as follows:

| have examined the patient named obove and confirm his need for immediate observation, care and treatment for o
mental illness which is likely to result in serious harm to himself or others.

SIGNATURE OF ADMITTING PHYSICIAN
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Form OMHE:474 (2-79)-Page 3: ) PATIENT NAME (Last) - (Flrar) (Middle)} -

NAME OF HOSPITAL
EXAMINATION:FOR' 48-HOUR: CONFIRMATTION:

DATE OF ADMISSION. TIME OF ADMISSION'
OF NEED.FOR EMERGENCY. ADMISSION.

ucll NO.

I. Pertinent and Significant Factors in-Patient’s-Medical and Psychiatric History:

2. Physical: Condition (Including any special test reports)

¢

3. Mental Condition: The conduct of the patient {Including statements made to me by others) has been:

4. The patient showed the following psychictric signs and symptoms:

5. Does the patient show a tendency to injure himself? ; to injure others?

Explain

6. Mental diagnosis (if determined)

7. a. |, , M.D., am a member of the psychiatric staff of

Hospital.

b. | have with care and diligence personcily observed and exomined

(INSERT NAME OF PATIENT)

at .M., Of , 19 , ond as a result of such examination | find
(TIME) ’

and hereby certify to the fact that he has a mental illness for which immediate care and treatment in a hospital is
appropriate and which is likely to result in serious harm to himself or others.

c. | have formed this opinion from the history of the case and my exomination of the patient as given above.

d. | hereby certify that the facts stated and information contained in this certificate are true to the best of my
knowledge and belief.

M.D.
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~ Form OMH 4T4A (11-78)-

State of New York
OFFICE OF MENTAL: HEALTH

NOTICE OF STATUS. AND RIGHTS — EMERGENCY ADMISSION
(to be given to an emergency patient at the time- of his admission)

TO: 19

14

Copies of this Notice of Status: and Rights are aiso:

being sent to the Mental Heaith Information: Service HOSPITAL

and others designated by you to be informed of your

admission. ADMISSION DATE "C" NUMBER
State and Federal Lows prohibit discrimination bosed

on race, coier, creed, national origin, age, sex, or EMERGENCY ADMISSION

disability. (Sec. 9.39 M.H. Law)

YOU HAVE BEEN ADMITTED TO THIS HOSPITAL FOR THE MENTALLY ILL ON AN EMERGENCY BASIS FOR IMMEDIATE OBSERVATION,
CARE AND TREATMENT. WITHIN 48 HOURS OF THE TIME OF YOUR ADMISSION, YOU WILL BE EXAMINED 8Y ANOTHER MEMBER OF THE
PSYCHIATRIC STAFF. iF HIS FINDING CONFIRMS THE INITIAL FINDING OF THE ADMITTING PHYSICIAN, YOU MAY THEN BE RETAINED FOR
A PERIOD UP TO FIFTEEN DAYS FROM THE DATE OF YOUR ADMISSION TO THIS HOSPITAL. DURING THIS FIFTEEN DAY PERIOD YOU MAY
BE RELEASED, ASKED TO REMAIN AS AN INFORMAL OR VOLUNTARY PATIENT, OR BE ADMITIED AS AN INVOLUNTARY PATIENT.

’
’

YOU, YOUR RELATIVES, AND YOUR FRIENDS SHOULD FEEL FREE TO ASK MEMBERS OF THE HOSPITAL STAFF ABOUT YOUR CONDI-
TMON, YOUR STATUS AND RIGHTS, AND THE RULES AND REGULATIONS OF THE HOSPITAL.

IF YOU, YOUR RELATIVES, OR YOUR FRIENDS FEEL THAT YOU DO NOT NEED IMMEDIATE OBSERVATION, CARE AND TREATMENT,
YOU OR THEY MAY REQUEST A COURT HEARING. COPIES OF ANY WRITTEN REQUEST FOR A COURT HEARING WiLL BE FORWARDED BY THE
HOSPITAL DIRECTOR TO THE APPROPRIATE COURT AND THE MENTAL HEALTH INFORMATION SERVICE.

MENTAL HEALTH INFORMATION SERVICE

THE MENTAL HEALTH INFORMATION SERVICE, A COURT AGENCY INDEPENDENT OF THIS FACILITY, CAN PROVIDE YOU, AND OTHERS
ACTING IN YOUR BEMALF, WITH PROTECTIVE SERVICE ASSISTANCE AND INFORMATION WITH REGARD TO THEIR HOSPITALIZATION. YOU
HAVE A RIGHT TO A COURT HEARING AND A RIGHT TO BE REPRESENTED 8Y A LAWYER.

YOU, OR SOMEONE ACTING IN YOUR BEHALF, MAY CALL OR WRITE DIRECTLY TO THE MENTAL HEALTH INFORMATION SERVICE, OR
REQUEST THAT A MEMBER OF THE HOSPITAL STAFF- CONTACT THE SERVICE FOR YQU.

THE ADDRESS AND PHONE NUMBER OF THE MENTAL HEALTH INFORMATION SERVICE FOR THIS HOSPITAL IS:

etrOPO
Pol{tan
Melftc:‘llaf ic avo,_'sff Centep
€a .

ooy gy lc Afcr g,

Cle- 7; Se

* 260-¢g Vice
06

THE ABOVE PATIENT HAS BEEN GIVEN A COPY OF THIS NOTICE.

Date Staff Physician

COPIES TO: Parsons designoted by patient to be informed of ad-
mission {If None type in “NONE™).
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Form OMH 474FA.z(Sp.nilh») (279} ) E£stado de Nueva York
{Transistion-of Form OMH 474 °A.[11:78)) OFICINA DE SALUD:MENTAL

NOTIFICACION:DE ESTADO Y: DERECHOS — ADMISION:DE EMERGENCIA
(para entrega.al paciente de emergencia cuando:se le admite)

: de de

HOSPITAL
Copias de esta Notificaciéon de Estado y Derechos
también se. estdn transmitiendo ai Servicio de In-
tormacién de: Higiene Mental y a-los otros que Ud. Fecha de admisién Num..**C*”
ha pedido sean informados de su admision.

Las leyes estatales. y federales prohiben la- dis-
criminacion basada en la raza, coior de piel, creencia D ‘(‘S‘L'L‘g:’én';:"gs?fggﬂc;: M)
retigiosa, nacionalidad, edad, sexo, O incapacidad. v b4 =l

_ Ud. ha sido admitido a este hospital para enfermos mentaies en circunstancias de emergencia
para observacion, atencion médica.y tratamiento inmediatos. Dentro de 48 horas dei momento de su admision
otro-psiquiatra del hospital le examinara. Si los fallos de éste-concuerdan con los dei médico que le-admitid
a Ud., Ud. sera. retenido por un plazo de hasta 15 dias de.la- fecha de su admision a este-hospital. Durante
este plazo de 15 dias, le pueden dejar irse, pedirle que se quede como paciente no—formal o voluntario, o
admitirle como paciente involuntario.

. Ud., sus parientes, y sus amigos tienen plena libertad de consuitarse con los miembros dei per-
sonal del hospitai sobre su propia condicién fisica y mental, su estado y sus derechos, y las reglas y regla-
mientos dei hospital.

Si Ud., sus parientes, 0 sus amigos creen que Ud. no necisita observacidn, atencién médica y
tratamiento inmediatos, Ud. o ellos pueden solicitar una audiencia judicial. E! director del hospital trans-
mitird copias de toda peticidn por escrito para una audiencia judicial a la corte apropiada y al Servicio de
informacion Sobre la Salud Mental.

SERVICIO DE INFORMACION SOBRE LA SALAUD MENTAL

E! Servicio de Informaciéon Sobre la Salud Mental, un agente de la corte independiente de este
hospital, les puede proporcionarie, y a sus representantes, servicios de praoteccidn, assistencia e informacion
con respecto a su hospitalizacion. Usted tiene derecho a una audiencia judicial y a ser representados por
un abogado.

Ud., o su representante, puede ilamar o escribir directamente al Servicio de Informacidn Sobre Ia Salud
Mental, o puede solicitar que un miembro det personal de! hospital se comunique con i Servicio en nombre
suyo.

La direccion y el nimero de teléfono del Servicio de Informacidn Sobre la Salud Mental para este
hospital es:

A! paciente arriba nombrado se le ha dado una copia de esta notificacién.

Fecha {(Medico del Hospital)

COPIAS A: Las personal que el paclente ha pedido Sean informadas de
su admisién. (SI Ninguna escriba a maquina ‘“*NINGUNA.")
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Form:OMH 461 (7-78)

tare of New Yor

State k
OFFICE OF MENTAL HEALTH
NOTICE OF STATUS AND RIGHTS — INVOLUNTARY STATUS .
(to'be given to a patient at the time of admission or.conversion to involuntary. status)

a-

, 19

HOSPITAL
Copies of this Notice of Status and Rights are alse being sent to

the Mental Heaith [nformation Service, rthe original applicant, your
lneurest' reiative and others designated by you to be informed of ADMISSION DATE

CASE NO.
your admission.

State and Federal Laws prohibit discrimination
hased on race, color, creed, national origin, age,
sex, or disability,

YQU HAVE BEEN:

| ADMITTED TO THIS HOSPITAL FOR THE MENTALLY ILL AS AN INVOLUNTARY PATIENT:
(check one (1))
CONVERTED TO INVOLUNTARY STATUS AT THIS HOQOSPITALL FOR THE MENTALLY ILL.

YOU HAVE BEEN HOSPITALIZED ON

INVOLUNTARY STATUS IN ACCORDANCE WITH THE PRO-
VISIONS OF: ’

'SECTION- 9.27 OF THE MENTAL HYGIENE LAW ~ INVOLUNTARY ADMISSION ON MEDICAL
ATI H
(check one (1)) CERTIFICATION;

SECTION 9,37 OF THE MENTAL HYGIENE LAW ~ INVOLUNTARY ADMISSION ON CERTIFI-
CATE OF A DIRECTOR OF COMMUNITY SERVICES.

YOU, YOUR RELATIVES, AND YOUR FRIENDS SHOULD FEEL FREE TO ASK MEMBERS OF THE HMOS-

PITAL STAFF ABOUT YOUR CONDITION, YOUR STATUS AND RIGHTS, AND THE RULES AND REGULATIONS
OF THIS HOSPITAL. h

IF YQU, YOUR RELATIFES, OR YOUR FRIENDS FEEL THAT YCU DO NOT NEED INVOLUNTARY CARE

AND TREATMENT, YOU OR THEY MAY REQUEST A COURT HEARING. COPIES QF ANY WRITTEN REQUEST
FOR A COURT HEARING WILL BE FORWARDED BY THE HOSPITAL DIRECTOR TO THE APPROPRIATE COURT
AND THE MENTAL HEALTH INFORMATION SERVICE.

MENTAL HEALTH INFORMATION SERVICE
THE MENTAL HEALTH INFORMATION SERVICE, A COURT AGENCY INDEPENDENT OF THIS FACIL.
ITY., CAN PROVIDE YOU, AND OTHERS ACTING [N YOUR BEHALF, WITH PROTECTIVE SERVICE, ASSISTANCE

AND INFORMATION WITH REGARD TO YOUR HOSPITALIZATION. YOU HAVE A RIGHT TO A COURT HEARING
AND A RIGHT TO BE REPRESENTED BY A LAWYER.

YOU, OR SOMEONE ACTING IN YOUR BEHALF, MAY CALL OR WRITE DIRECTLY TO THE MENTAL

HEALTH INFORMATION SERVICE, OR REQUEST THAT A MEMBER OF THE HOSPITAL STAFF CONTACT THE
SERVICE FOR YOuU.

THE ADDRESS AND PHONE NUMBER OF THE MENTAL HEALTH

INFORMATION SERVICE FOR
THIS HOSPITAL IS:

< : A
Meppopoiico o Lol Tonned
Pa,lridirae Too.-
MENLZe OEGceis 4ear v v ool — e oa
THE ABOVE PATIENT HAS BEEN GIVEN A COPY OF THIS NOTICE. Feccun S FUDICHERNIURPE SR

Date Staff Physician

";;OPlES TO: COPIES TO: Persons designated by patient to be informed
{ inal
]

of admission (if None type in **NONE®)

(Nearest
Relative)

1] .
1
1 _ \

icant)




' FORM OMH 460 (4-78) Stars of New York
OFFICE OF MENTAL HEALTH

- NOTICE OF STATUS: AND RIGHTS - YOLUNTARY OR MINOR VOLUNTARY ADMISSION

T

{to be given to-a voluntary or minor voluntary patient.at the time of his admission)

TO: .19
HOSPITAL , —
UE PSYH |
A copy of this Notice of Status and Rights BELLEVUE PSYCRIATRIC HOSPITAY
is also being sent to the Mental Heaith ADMISSION DATE CONSECUTIVE NO.
Informution Service:
Stare and Rederal Laws prehibit discrimination MINOR YOLUNTARY VOLUNTARY
based.an race, color, creed, national origin, D ADMISSION D ADMISSION
{Sec. $.13, M.H. Law) {Sec. 3.73, M.H. Law)

age, sex, ar dizability.

YOU HAVE BEEN-ADMITTED TO THIS HOSPITAL FOR THE MENTALLY ILL AS A VOLUNTARY
OR MINOR VOLUNTARY PATIENT,

AT ANY TIME, YOU MAY TELL THE DIRECTOR OR OTHER STAFF MEMBERS THAT YOQU
WANT TO LEAVE. HOWEVER, YOU MAY NOT LEAVE FOR THREE DAYS UNLESS THE DIRECTOR LETS .
YOQU. IF THE DIRECTOR THINKS THAT YOU NEED TO STAY, HE MAY ASK A GOURT FOR AN ORDER
TO KEEP YOU HERE.

YOuU, YOUR RELATIVES, AND YOUR FRIENDS SHOQULD FEEL FREE TO ASK MEMBERS OF
THE HQSPITAL STAFF ABOUT YOUR CONDITION, YOUR STATUS AND RIGHTS, AND THE RULES AND
REGULATIONS OF THE HOSPITAL.

MENTAL HEALTH INFORMATION SERVICE

THE MENTAL HEALTH INFORMATION SERVICE, A CCURT AGENCY INDEPENDENT OF THIS
FACILITY, PROVIDES PATIENTS, AND OTHERS ACTING IN THEIR BEHALF, WiTH PROTECTIVE
SERVICE, ASSISTANCE AND INFORMATION WITH REGARD TO THEIR HOSPITALIZATION. PATIENTS
HAVE A RIGHT TQ A COURT HEARING AND A RIGHT TO BE REPRESENTED BY A LAWYER.

YOU, OR SOMEONE ACTING IN YOUR BEHALF, MAY CALL OR WRITE DIRECTLY TO THE
MENTAL HEALTH INFORMATION SERVICE, OR REQUEST THAT A MEMBER OF THE HOSPITAL STAFF
CONTACT THE SERVICE FOR YOU.

THE ADDRESS AND PHONE NUMBER OF THE MENTAL HEALTH INFORMATION SERVICE
FOR THiS HOSRPITAL 15: ' i T T

MENTAL INFCRMATION SERVICE

RELLEVYE PSYCNIATRIC MOSPITAL
m: 561_‘9‘112'3 "

| HAYE READ, OR HAD READ TO ME, AND UNDERSTAND THE CONTENTS OF THE ABOVE NOTICE.

Date Patient’s Signature or Mark

THE ABOVYE PATIENT HAS BEEN GIYEN A COPY OF THIS NOTICE.

Date Stotf Physician
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- Bellewvue Hospital_f’iCenter
Psychiatric Division

NOTICE OF RIGHT TO APPEAL

(to be given to all patients at the time of his admission)

To: 19

You have been admitted to this hospital for the mentally (i as a voluntary,
informal, emergency, or involuntary patient.

At any time, you may tall your doctor that you wish to Appeal decisions relating
to your treatment or rehabilitation or conditions with which you are dissatisfiec.
You will be given a "grievance form" to fill out and give to your attending physician.
If you are dissatisfied with your physician's decision, you may appeal to the ph ~
sician in charge of the ward. If continued dissatisfaction with the decision at the
ard level persist, you may now appeal to tre Director of the Psychiatric Division.
A response or decision will be given to you verbally and in writing on your "grie—-
vance form" at each level. However, th. right to appeal does not preclude your
right to use the Judicial System at any time., 1

1 have read, or had read to me, and .understand the contents of the above nctice. .

Date Patient's Signature or Mark

The above patiant has been given a copy of this neotica, and copy placed in his
chart.

Date Staff Prysician's Signature:
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: Admisgion on. medicol ceerification. ta. o hespitai far- 1rearment:
. of menval illness. requires the completion of this form ond the
appropriate examination- certificates.. Please read the :nstruce-

APPL!CATION FOR : :,';°';;,-::i,,f.:q:,¢,2,;:,':’"Ig‘ ‘beilore completing this- farm. Errors
ADMISS'ONOF PATIENT Y y admission,

o) A bA i ey,
STATE OF NEW-YORK:
OFFICE DF MENTAL HEALTH.

Store and:Federal . Laws- prohibit- discrimination based on race,
color, creed, nationai origin, age,. sex, or disability.
Do not Use This Eom for Voluncary, or /nformal Admissions. (se Form OMH 472 for Voluniary and Minor Voluntary
Admissions: Thereis no formal 4pplication for /nformal Admission; instead, only provide Notice of Status and Rights —
[nformal Status (Form OMH 473).

GENERAL INFORMATION
1. WHOMAY'MAKE APPLICATION

An application for admission of -a patient to a hospital for the care and. treatment of mental illness mav be
made by any person with whom the person-alleged to be mentally ill resides, the father or mother, husband or
wife, brother or sister, or the child. of-any: such person or the nearest available relative, the committee of
such a person, an officer of any public or well recognized charitable institution or agency or home in whose
institution the person alleged to be mentally. ill resides, the director of community services or social services
official, as defined in the. social service law, of the city or county in which any such person may be, the
director of the hospital. in which the patient is hospitalized, the director or person in charge of a fac'ilitv
providing care to-alcoholics or drug dependent persons, or the Director of the Division For Youth. '

2

QUALIFICATIONS OF EXAMINING PHYSICIANS

a.. For involuntary admission to a hospital of a person alleged to be mentally ill and in need of involuntary

. care and treatment, applications made by any of the persons listed -above must be supported by two Certifi-
cates of Examination (Form OMH 471A) completed by two examining physicians. An ‘“‘examining physician’’
for this purpose means a-physician licensed to practice medicine in the State of New York.

b. An application for immediate inpatient care and treatment in a hospital for a mental iilness which is likely to
result in serious harm to the patient or toathers, submitted by the Director of Community Services for the
mentally disabled or by an examining physician duly designated by him, must be supported by a ““Certificate
of Examination by Director of Community Services or His Designee' (Form OMH 471B). For the purpose
of conducting this Examination, the Director of Community Services must be a psychiatrist. If the Director
of Community Services is not a psychiatrist, the Examining Physician designated and empowered to conduct
such examinations on behalf of the Director of Community %ervices must be a qualified psychiatrist.

c. An examining physician must not be a relative of the person applying for the admission, or of the person to
be admitted. :

d. An examining physician must not be a manager, trustee, visitor, proprietor, officer, director, or stockholder
of the hospital in which the patient is hospitalized or to which it is proposed to admit the patient, or have
any financial interest in such hospital other than receipt of fees, privileges or compensation for treating or
examining patients in such hospital. '

e. A physician on the staff of the hospital to which admission is sought may act as an examining physician, if
he is not disqualified by the provisions stated in paragraphs ¢ and d above, except that if the hospital is a
proprietary facility, neither examining physician may be on the staif of that hospital.

3. DATE OF APPLICATION AND EXAMINATION CERTIFICATES
The date of this application and of the required examinations may not be more than 10 days peior to the date
of the patient’s admission to the hospital. The date of each Certificate of Fxamination shall be the date
the examination tcok place.

4. MENTAL HEALTH INFORMATION SERVICE

A Mental Health Information Service exists in New York State. This Service provides patients, and others
interested in the patients’ welfare, with assistance and information about a&pmission, retention, and the
patients’ rights to have judicial hearing and review, to be represented by legal counsel, and to seek independent
medical opinion.

A patient, or someone acting - on the patient’s behalf, may communicate directly with the Mental Health Informa-
tion Service, or request that a member of the hospital staff contact the Service for him. The address of the
Mental Health Information Service can be obtained from any member of the hospital staff.

‘5. REIMBURSEMENT

The patient is legally responsible for payment for the cost of care. Additionally responsible, if of sufficient
ability, are the patient’s spouse and the parents of a patient under the age of 21. Also legally responsible
are the committee, guardian or trustee of a trust fund established for the support of the patient, or any fidue
ciary or payee of funds for the patient.

In order to assist in determining the ability of legally responsible relatives to pay for the cost of care, the
applicant should be careful to provide the information requested as to names, addresses and ages of those
relatives.
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\( FORM OMH 47%: (3.79)- PAGE: 2

INSTRUCTIONS FOR'COMPLETION OF APPLICATION

Read the requirements for the appropriate type of admission and complete the corresponding
paragraph in Part A, on Page 3, Complete Part B and Part C regardless of type of admission.

ADMISSION ON
CERTIFICATE OF
TWO PHYSICIANS

]

(Eliccrion 9.27 of

D[Aamul Hygiene Law)

C.

d.

f.

The patient may be admitted on.an application from any of
the persons listed in Section 1 on page 1 of this form, if
such person or persons feel he is mentally ilf and in need of
involuntary core and treatment.

The applicant compietes Paragraph 1in PART A, and PARTS
B and C, on pages 3 oand 4 of this form. PART A must be
signed by the opplicont - NOT by the examining physicians.

A "Certificate of Examination' (Form OMH 471A) must be
completed by each of two examining physicians. The examina-
tion may be conducted jointly, but each examining physician
must execute g separate certificate.

If no request for a court hearing is made, the hospital may retain
the patient for up to 60 days without taking other action.

If the hospital director determines that the condition of the
patient requires continued haspitalization beyond 80 days, the
patient may agree to remain as a. voluntary or informal patient,
and complete Form OMH 472, ‘‘Voluntary Request for Hospital-
ization'' or Form OMH 473 ‘‘Acceptance of Informal Admission’’,

If the patient does not agree to remain as a voluntary or informal
patient, before the 60 day period ends the director must apply
for a court order authorizing continued ietention. He must also
inform the patient and others interested in the patient’s welfare
that he is applying for a court order, to give them the opportunity
to request o hearing before the court if they so desire,

|

AIDMISSION ON
CiERT|F|CATE OF ,
D,IRECTOR OF
(i:OMMUNlTY SERVICES
FOR THE

MENTALLY DISABLED
|

(Section 9.37 of

A’Aen'ul Hygiene Laow)

C.

€.

The patient may be admitted on an application from the local
Director of Community Services or his designee, if in their

opinion the patient has a mental illness for which immediate
inpatient care and treatment in a hospital is appropriate, and
which is likely to result in serious harm to himself or others.

Paragraph 2 in PART A, oand PARTS B and C ore completed
by the Director of Community Services or his Designee.

Form OMH 4718, “*Certificate of Examination by Director of
Community Services or his Designee'’, is completed ond
submitted with the application.

If the patient is to be retained beyond 72 hours (excluding
Sunday and holidays), he must agree to remain as a voluntary
or informal patient, or else the certificate of an examining
physician (*‘Examination for 72 hour Conversion’’, Form OMH
471C), supporting the application, must be filed with the
hospital.

After filing of the examining physician’s certificate, the patient
is subject to the same provisions as though it were a two
physicians’ certificate admission, with the date of admission
being the date the patient was first received,
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FORM OMH 471 (379) PAGE 3°

APPULICATION FOR. ADMISSION-OF PATIENT
Before Completing, Read the Instructions on.the Preceding Pages..

PART A -

APPLICATION

Check: Off Appropriate Box and-Complete Corresponding: Paragraph.

1.. TWO PHYSICIANS
CERTIFICATE
ADMISSION

(Sec, 3.27)

O

This: section must be
signed by opplicant
(rolative, otc.) NOT by

sxamining physician.

be admitted to
This request is made due to
the circumstances indicated in Part B below, and on the attached certificates.

| hereby request that

Under. the penalty of perjury, | attest that the information supplied on this application is
true to: the-best of my . knowledge and belief.

SIGNATURE OF APPULICANT RELATIONSHIP TO PATIENT

'TAPPLICANT MAY NOT BE EXAMINING PHYSICIAN}

ADDRESS DATE

2. DIRECTOR OF
COMMUNITY SERVICES

OR HIS DESIGNEE
ADMISSION

(Sac._9.37)

)
—J

This section as well as
Form OMH 4718 must be
signed by director of
Community Services or

his designee,

| hereby request that

This request is made due to
the circumstances.indicated in Part-B below, and on the attached certificate.

Under the penalty of perjury, | ottest that the information supplied on this application is
true to the best of my knowledge and belief,

be admitted to

SIGNATURE OF DIRECTOR OF COMMUNITY SERVICES
OR HIS DESIGNEE

(NOT TG BE SIGNED BY RELATIVE)

OFFICIAL TITLE

ADDRESS DATE

PART B - STATEMENT

Applicant Must Complate This Statement

(Reasans for requesting hospitalization. Cite behavior, statements and changes in behavior
or character that tend to show the existence of mental illness. If more space is needed,

attach odditional sheet).
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RM OMH 471°(3.79) PAGE 4

o

e

C - IDENTIFYING DATA (Must-be typed. or.printed cieorly. in ink).

. Do NOJ (CENTRAL OFFICE USE)

z

AME OF PATIENT {Last Name) (First- Name) (Middle Name) Mole 1 M V'MEDICARE® CLAIM NO..
Female. Tb
s?ls-r ADDRESS cITY counTY STATE Z1P CODE
DATE OF BIRTH PLACE OF BIRTH U.S.CITIZENR HOW LONG IN U. 5. NOW LONG IN N. Y. STATE. |
l 1 [Jves: 31 Ino ;
ES OF LIVING RELATIVES OF PATIENT | gy \7i0N |AGE STREET ADDRESS CITY AND STATE PHONE NO.
(If Na:Reilotives, Nearest Known Friend)
’ PREVIQUS PSYCHIATRIC TREATMENT
. . DATE OF LENGTH
. NAME OF FACILITY [ 4 [ !
' J AME OF c TYPE OCATION (City & Stare) ADMISSION OF STAY
PREVIQUS NON-PSYCHIATRIC HOSPITALIZATIONS
I . DATE OF LENGTH
NAME OF HOSPITAL LOCATI!ON (City & Stote) ADMISSION OF STAY REASON
J T ™7 T Y T T T ] v 1
coxorwere | v | v 00 BEEEEREE R
1 | L. I A 1 1 n i 1 L 1 i ) |
l - TO BE COMPLETED BY HOSPITAL (] aomission [Jcrance N sTaTus
| have examined the above named potient and confirm the need for immediote core and treatment in an institution or facility for the mentally ill because

1 ':] ALTERNATIVE CARE WOULD NOT

2 j PSYCHIATRIC DAY CARE

7 __JoTHER

BE ADEQUATE

The fo“o-mq odequate alternative(s) (is) (are) not available

4 j NURSING HOME OR EXTENDED CARE FACILITY
6 ___,TREATMENT IN GENERAL HOSPITAL PSYCHIATRIC UNIT

3 (LI TREATMENT IN THE HOME BY VISITING THERAPIST

s [ OUTPATIENT TREATMENT

Hospital admission is medically necessory for

lnucmosnc sTUDOY

]msnuaur WHICH COULD REASONABLY BE EXPECTED TO IMPROVE THE PATIENT'S CONDITION

SIGNATURE OF ADMITTING PHYSICIAN

|
i
I
1

VSPITAL

DATE OF ADMISSION OR CHANGE

SERVICE-WARD

_"‘ NUMBER

SOCIAL SECURITY NO.

SOURCE OF REFERRAL

VETERAN - W

AR SERVICE

ETHNIC GROUP RELIGION

OCCUPATION

MARITAL STATUS

LEGAL STATUS 290 D Two Physicians
23 D Director of Community Services or his designe

_I
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State of New York PATIENT NAME (Lost) (First)
OFFICE OF MENTAL-HEALTH

Form OMH 471A (11:78)

(Middle)

ADDRESS-

CERTIFICATE OF EXAMINING PHYSICIAN:
(MENTAL ILL.NESS)

CERTIFICATION

I, , do certify as follows:
(name of physician)

a. | am a physician licensed to practice medicine in New York State.
b. On this date | have with care and diligence personally observed and examined

, at . .

{name of person examined) (ploce where axamined)

(address)

c. | find this person:
1. hos a mental illness;
2. requires, as essential to his welfare, care and treatment as g patient in a hospital; and

3, is so impaired in his judgment that he is unable to updetsfnnd the need for such care and treatment.

d. | have considered alternative forms of care and treatment but believe that they are inodequate to provide for

the needs of this person, or are not available.

e, | have fermed my opinion on the basis of facts and information | have obtained (described below ond on

reverse side) and my examination of this person.

To the best of my knowledge and belief, the facts stated and informotion ¢ontoined in this cartificote are true.

-

{date) (signature)

(oddress) (print name signed)

(telephone number)

(Continue on reverse side)
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Form OMH 471A (11.78) Page 2
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SORM: QMH: 472 (4-79) PAGE 3.
VOLUNTARY: REQUEST FOR:HOSPITALIZATION

“"‘ore completing, read.the instructions on the preceding pages.

L ck Off Appropriate Box and Complete.Corresponding. Paragraph..

PART. A »
: l,_mmﬂ]ﬂ_ﬂﬂ&gﬂﬁi , hereby apply for voluntary admission

Appiication. for '
Yoluntary- . o , @ hospitai- for the mentally ill.

Admission
My. reasons for requesting care and treatment are stated in Part C below.
| have been notified and understand the nature of the voluntary status and the provnslons

Section-2.13
governing .release or conversion to involuntary status.

O

THIS SECTION MUST
8E SIGNED BY THE Date:
PROSPECTIVE

PATIENT : I

Signature of Patient

PART 8 Ie , acting for my ,

Application for {Relationship)

Minor Voluntary ' . , hereby apply for his
{  Admission (Name) (Age) !

admission to , @ hospital for the mentally ill.

Section 9.13 My reasons for requesting his care and treatment are stared in Part C below.

] | have been notified and understand the nature of the voluntary status and the provisions
governing release ar conversion to inveluntary status.

THIS SECTION MUST Yhe Mental Health Information Service
B N . - .
S SIGNED BY THE Bellevue Psychiztric Hoepital

PARENT,
LEGAL GUARDIAN 400 East 30th Street, New York, NY 1001¢
OR NEXT-OF-KIN OF Telephone $5614961234
THE PROSPECTIVE
PATIENT Date:

Signature of minor patient's parent,
guordian, or next of kin

PART C - Statement of reasons for requesting hospitalization. (To be completed by patient or by parent, guardian or next
of kin),
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Ironu OMH 472 (4-79) PAGE 4
PART D - IDENTIFYING DATA (Mustbe syped or primed clearly in-ink.) .
l NAME OF PATIENT {Lowt Nome) (Ficat Name) (Middle Name) | male “"MEDICARE ™ CLAIM NO.
Female 2 )
STREET ADDRESS CITY COUNTY STATE ZiP ¢
A
' DATE OF BIRTH PLACE OF BIRTH U. 5. CITIZEN HOW LONG N U. S. HOW LONG IN N. Y. STATE
1 (Jres 3 Jno :
MNAM v . P .
ES OF LIVING RELATIVES.OF PATIENT. | o) aTiON | AcE STREET ADDRESS' CITY AND STATE PHONE N
{If No Relotives, Nearess Known Friend)
1—
PREVIOUS PSYCHIATRIC TREATMENT
) DATE OF LENGTH
' NAME OF FACILITY TYPE LOCATION (City & State) AOMISSION oF STA
PREVIOUS NON-PSYCHIATRIC HOSPITALIZATIONS
DATE OF /LENGTH
NAME G| i i
£ GF HOSPITAL LOCATION (City & State) ADHISSION oF STAY REASO:
DO NOT WRITE ! T T 0 T 1 T T 1 T ]
IN THIS SPACE ! | T 1 I R I R | b
1 | I ! . 1 . | i 4 } 1 :

foe

(] cHanGE 18 sTATUS

:l OIAGNOSTIC STUODY
! cortily that the potient 1s suitable for the type of odmission requested .

PART E - TG BE COMPLETED BY STAFF PHYSICIAN

} hove evamined the obove named potient, and confiem the need for immediore care ond treatment for mentol illness. Hospital admigsion is medically necass

(] aomission

!
ITREATMENT WHICH COULD REASONABLY BE EXPECTED TO IMPROVE THE PATIENT'S CONDITION

SIGNATURE OF ADMITTING PHYSICIAN

HOSPITAL

DATE OF ADMISSION QR CHANGE

SERVICE-WARD

¢ NO.

SOCIAL SECURITY NO.

SOURCE OF REFERRAL

VETERAN-WAR SERVICE

ETHNIC GROUP

RELIGION

OCCUPATION

MARITAL STATUS

LEGAL STATUS
32 D Yaluntory

a3 g Minor Yol




Eellevue Hospital Center
Psychiatric Division

Patient Grievance Form

Date

1, wish to appeal the following:

Patient's Signature

Attending Psychiatrist's Reply:

Date

Attending Phychiatrist's Signature
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Unit Chief's Reply:

Date

Unit Chief's Signature

Associate Medical Director's Reply:
: Date

Associate Medical Director's
Signature

-

95
A copy of this form will be placed in patient's chart.
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APPENDIX B

DATA COLLECTION INSTRUMENTS USED IN THE
FIRST JUDICIAL DEPARTMENT OF NEW YORK STUDY

Index

Data Collection Guide « « + s+ o s ¢ o o o « o o o o &

Statement of Confidentiality and Project Ethics « . .

Master Data Guide
Observation Guide
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INVOLUNTARY CIVIL COMMITMENT PROJECT

DATA COLLECTION GUIDE

PURPOSE

The ultimate goal for this research project is =o generace
information by which the civil commitment process can be made co funcction
as well as possibles The purpose of this data collection is o obcain
practitioners’' opinions, advice, and suggestions about che civil
commicmentc process, particularly about the: process as it operaces in
their own localities. OQur staff has become familiar wich each scace's
statute and basic commi:zment process. We know, however, thatc systems do
not always operate exactly as stactutes. prescribe. Sictuacions
occasionally arise that are nor explicicly provided for in scatuce.
People who work with a system on a day~zo~day basis can explain why
things are dome as they are and can offer insighcs inco how a svscem
might be made to operate most smoochly.

This researeh is entirely qualicative, noc quanticacive. Our main
purpose 1s mot to ask how mamny, or even how. Our purpose is zo ask way,

how well, and how else. Assuming that we are aware of che basic scazucss

and procedures, questions do not call for descripcioms of legal
raquirements or commitment process events, per se. Descripcions of law
and process are requested only to help explain advancages, disadvantages,
and possible modificacions of a syscem. We seek information abour what
works best and why.

APPRCACH

This is not a cypical research survey. The people wich whom we aras
speaking have been chosen because they are well informed abouc tche civil
commicment process. Tiaus, our sample of interviewees is noc a
statistically represencacive sample; we therefore have no reason to count
what percent of incerviewees feel one way or the other. Our job in chis
research is to report on the unique and authoricative insighcs that tchase
Xey people can impart. Because we are looking for what works best, the
research has noc been designed to show validly what is average or cypical.

The questions in this daza collection guide are open—ended. Mul:ziple
cholce types of questions have been avoided so chat incerviewees will be
free co formulate their own opinions rather zhan having zheir choughcs
slotted into predetermined cacegorias by the rasearchers. The oaly
exceptions to chis are the few backgrouad questions about each
incerviewee. Using chese questions, we hope t£o group che interviewess
inoto a small number of pradecermined cacegories to help us uaderscand now
different cypes of people view differenc issues.
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ORGANIZATON

This daca collecczion guide is' a complace sec of all cne gquescions
chae ara co be investigacad. Pecple will De incerviewed iadividuzlly and
in homogeneous groups. Some of che questions also will be answered by
projecz staff on che. basis. of their own ampirical obsarvacioms. 2rojecx:
staff nave a separaza cobservation guide 23 help :ipnem cota iaportant
events and =9 key che observacion ioformacion 2o appropriace gquestions ia
zhis daca guide.

The inrterview covers many =opics. The complece daca colleczion flows
in a @ore—or-less chrosmolgical order, as events occur duxiag a typiecal
commitmens procass. Tha questions unaveoidably overlap each ocher to some
degree, buc repiticion was minimized as much as possible.

All zhe questious aras coded accordiog =o zie cypes of people whom we
expec= will be able co give us the desired iaformacion. The codes and
ctheir nsanings are these:

Judges, magiscracas, special juscticas, and so oo;

Clerks and otcher courz personmel;

Law eaforcemenc officers, probazion officers, and so on;

Atzorceys and pacients' rights advocaszes;

Psychiacriscs, psychologiscs, social workars, aad so 9u;

Regpondent, pecitioner, family zembers and ocher lay
individuals;

0 Direcz cpservarcion.

FO N I O i o I SV

Because of zhe leng:th of zhe daza collesczion guide, every gquescicn
will aot de asked of every incerviewee., We will selact a subsez of
questions o prasenr 1o each iagterview, crying 2o opcimize czhe macch of
peoples’ areas of knowledge wich the questions asked. Everyone will be
iaviced, however, 20 discuss any aspect of the ccmmicmenr process wiza
wileh chey ara familiax or abouz which zhey have parzicular opizious or
suggestions.

ADMINISTRATION

Whezever possible, tl2e daza collaction guide will be sezz ¢
inzarviewees pricr to the acz=ual inzerview. This will give ceopla
chanca o consider zhe issues chaz ars 2o be raised, collac: zTheir
thoughzs, anod prapare cheir amswers in advaoce, iZ zhey wish.

'Y

Questions iz zthe daza collaczion guide are ia =2
priztad enziraly in capizals, LIXE TZI3, is oeant 2
iazarviswars.

or=al zype. Taxz
s

ilzaszxuesian 2
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Remember chat this is only a data colleccion guige, noc a diccum.
Precise language in che questions is not impartanc, and aeicher is che
order in which quesctions are cavered. The guide is simply a reminder co
important issues and ideas that need to- be disecussed. More concerm 1Is Zo
be given to understanding the answers thao to writing them dowm
thoroughly or verbatim. Immediacely following an inrcerview, incerviewers
will go back rhrough cheir naces to write answers fully and in proper
sencences and to be sure thac chere are mo "loose ends.” If necessary,
tslephone: calls will be made =0 review particular commencs or co check
the exact meaning of unclear answers.

In chis vein, che datca guide is wrictten is conversatiomal style. We
expect the incarviews to be couducted as free—flowing discussions. The
informacion will be condensaed and cast iato zhe "Xing's Englisn” during
che analysis phase.

Finally, we do not necessarily expect answers co every question zhaz
is asked. We recognize chaz pecple have concerns and expertise in soame
areas and aoc in ochers. If iazerviewases do not wish to answer a .

particular question, the question ¢an be skipped and che incerview can
progress to the nexrt copic.

CONFIDENTIALITY

A complete startemenr regarding confidenciality accompanies each daza
collecction form and is to be reviewed prior to every interview. The most
importanc pointc of tharc scacemenc is repeated briefly here. Tha:z is,
responses to this daza collection effort (or staff observations) never
will be reperted wich reference by name to any particular individual.
Anonymicy of private individuals will be maintained absclutely. The
anonymity of public officilals will be malntained to the exzent chat is
possible; it 1s acknowledged that because of cheir positciouns aad special
informatiom, 1t may not always be possible to present informatzion
raported by public officials in a manner thaz would make it impossible
for knowledgeable people to determine that these officials were the
source of che ianformacion.
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INVOLUNTARY CIVIL COMMITMENT PROJECT

Stacement of Confidentialicy and Projeect Ethics:
August 28, 1981

Protacting Confidentialicy

The reports that result from the informacion collecced by interviews
and observations will not idencify individuals by name. Any informaction

that reasomably could be expected to identify a privace paersom will be
deleted or disguised.

A list of public persons interviewed and the orgamnization each
represented will be included in the final reporz. In the report, where
it is appropriate or necessary co identify comments or suggestions wich
an organization or person, generic descriptioms will be used -- e.g.,
out—patient treatment persounel, attorneys, advocates, in—-patient
treatment personnel..

It is possiblea that persons knowledgeable about the mental heal:th or
legal communities could identify organizactions and public persons
representing them as sources of certain reported statements. We will
make every reasonable effort to use multiple sources of ianformaction in

order to reduce the probability of revealing the idencity of particular
public persons.

Information in our files will generally be deidentcified. ~Parsonal
identifiers will be attached to file materials only when necassary for
some valid and important research purpose. We will keep all personally
identifiable informationm in locked file cabinets. All remaining personal
identifiers will be deleted or the papers dastroyed at the conclusion of
the project. Any raquests for informaticm that mizhc identify an
individual will be refused, unless needed for a valid and iaportant
research purpose, and then will be transmitted only after completion of a
formal, written information transfer agreement, which will bind the
receiver of the information, at the least, to the principles of this
Statement of Confidentiality and Project Ethics.

To summarize, we will ensura the complete anomnymicy of privaca
persoas (patients, ex—-patients, and families of same). The

confidentialicy of public persons and ianstizucions will be protectad to
the maxizum extent possible.

Research Ethics

Qur staff is gulded by three principles of echical obligacions:

1. We are obliged .to participancs in proceccting chaeir privacy and
accruactely reprasenting their respouseas;
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2. We nave:a. duty =o.sociery, in that we do not wasta funds. on
unnecassary research and chat we aake public our f£indings and
racommendasious; and

3. We are obligated co science and fucure researchers in coanducti
raligble and valid research, and documenting our zmechods. and findings.

Iaforzmed Cousenc

Prior co beginning any interview or obsarviag any noa—-public aveo:
for purposes of this rasaarch, one of the followizg sctacemencs will be
read. Data collection will not occur without the exprassed comsent of
all interview and observation subjects of chis researca (or of cheir
guardiazns or rasponsible spokespersous).

This statement will be read prior to beginming any incarview.

We are from the National Caacar for Scate Courts. We ara
perforaing 2 proiect 2o help judges and aental heslch
professionals understand and improve the process of ordering
involuaozary traatment for the menczally ill. We would like zo
ask you some questions. We graatly appraciace your halp wica
this project. 3But, please underscand that you may refuse to
answer any questions that you wish aad you may decide to stop
this incerview at any time. Also, you may izcarrupt us &0 ask
abour the projeet at any time, and we will answer your
quescions as fully as we can. Our projaset is being done
according to a writtan stactement of confidennializy and
echics. Tour iucerview stacdents will be kept enciraly
confidencial (FOR A PUBLIC OFFICIAL ADD: <o =he Tesc of our
ability). Copies of informacticm abouc znis project and of our
statement of confidenciality aad echics are availabla for vou
to read if you wish. Do you have any questions to ask befaore
we begin the iazerview?
ties, the Zollowizg
cial i3 the jiurisdiccion.
ocher perscns as

Prior to observing hearizg or prepearing aativi
acemens will be raad to the senior ecour: offi

I he or she so dirsecs, it will be read =o any
aecess8ary or appropriace.

+ 0

We are from the ¥ational Canzer for Stace Courts. We ara
perforaing a project =o nelp judges aad menzal nealch
professiscnals understacd and izmprove ctie jrocess of orieriag
izvelun=zary ctraitaent for the zenzally ill. We would like z2
sourt's peraission to observe nearings z2aé other pranearing
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events. We will do this.wich the understanding that anoanymicy
of persons will be maintained according to the project's
statement of confidenciality and. echics. At any such time as
any subjects of our observations object to our presenca, we
agree to 3cop such observactions immediately unless we receive
your specific permission to contiue them. Copies of
information about the project and of the statement of
confidentialicy and echics will be available for you and any
other persons to read at any time.. We also will read this
statment to all other persons whom you shall designate, if
any. We greatly appreciate your help wich this projecc. 3Bur,
please understand that you may stop our observations at any
time. Also, you and any ocher persons may ask questions about
the project at any time, and we will answer your questions as

fully as we can. Do you have any quesctions before we begin
our observations?

Prior to any observations in or at a treactment facility, che followiag
statement will be read to the faeility director or other person with
authority to consent to our project accivices. I1f he or she so direeccs,
it will be read to any other persons as necessary and appropriate.

We are from the Natiocnal Center for State Courts. We are
perforning a project to help judges and mental healch
professionals understand and improve the process of ordering
treatment for the mentally ill. We would like your permission
to observe this facilitcy and any examipations or treatamen:
activities that are occurring, which are relevant to our
work. We will do this with the underscanding that anonywmicy
of persons will be maintained according to the project's
statement of confidentiality and echics. At any such time as
any subjects of our observations object to our presence, we
agrae to stop such observations immediately unless we receive
your specific permission to contiue chem. Coples of
information about the project and of the statemen:z of
confidentiality and echies will be available for you and aay
ocher persons to read at any tizme. We also will raad zhis
tatment to all other persons whom you shall designaca, if
any. We greatly appreciate your help with this projecz. 3Burt,
please understand that you may stop our observations at aay
time. Also, you and aay other persouns may ask questions asout
the project at any time, and we will answer your quescions as

fully as we can. Do you have any questions befors we begin
our observations?
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Involuntary Civil Commitment
Master Data Guide

CHECX ONE

Interviewer

Qbserver
Data City
Place

Subject of data collection. FILL APPLICABLE BLANKS

Individual intervieaw:

Name

Title or Position

Observation:

Re Case

Event

Group interview: LIST NAME/TITLE OR POSITION
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PROV.IDE TEIS INFORMATION FCR ALL SINGLE-PERSQON INTZRVIEWS. OTEERWLSE,
SKIP TO PAGZ 4.

Befora talking wich yourabout specific issues,. l would like co gec soame
inforaation about your familiaricy <ith che commitaenc process and vour

general faelipgs about ic.

I-1 BEow aany years. of axperlence have you had working in aay capacicy
wich the ecivil commicmenc of the mencally i11?

I-? How would you dascribe your familiarity with the civil commiczenc
scaturces. in chis scace? READ LIST OF ALTIRNATIVES AND CHECK ONE
B ————
3ELOW.

I-3 How would you describe your familiaricy wich che civil commiczent
systen and orccadures in this staca? READ LIST AND CHECK ONZ

-2 ) I-3
Stacuctes Procedurss

Yog at all familiar
dave partial or slighe familizricy
Xoow well or kaow zost

Xnow thordughl7 or are axpert

JOW DO THEZ INTZRVIZW, 30T RETURN TO TEE FOLLOWING TWC QUESTIONS AT TH:=
VERY END. :

For ay final few miauzes wizh you, I'm going to ask a couple of quesciocus
zo help me summarize the way you perceive che civil commictmentc syszem ia
generzal.

I-4 I am going to raad zhree sctacemencs abouc chis scate's presant civil
commiczents systam.e Please iadicata which gtatemens you would aost
closely agree with. 322aAD ALL AND CHICX ONE

This scace's systam makes iz coo hard to get a persoa ia for
Qencal health sraacmeac ar to protect other pecple from the
dangerous amentally il1.

This stace's systam makes LT tco easy To geT a personm iato
treatment wic may oot razlly ceed 1z,

Tals system strites a good balance becween the ia

cocmmiccizg 3 person to trealmeat and protacsizg
w@ish act to be treatad iavoluncarily.
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I-5 Similarly, I am going to read chree statements about traads ia your
grata's laws and procedures. Which-one most closely raflects your
faelings? READ ALL AND CHECX ONE

This system seems to be changing to. make it harder to get people
committed: co treacment.

This system seems. to be changing to make it easier to get people
committed to -treatment.

This system seems to be pretty stable ig this regard.
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JCL II-1
R
T
b-
c.
J¢ ILI-2 a.
A
Q
bo
o
J II-3
AP
0
a.
b.
2.
d.
J 1I-4 a.
A2
JCL II=-3
APR
a.
!J'

Pranearing Seccion

1 would like to begin by discussing che way commicmenc
proceedings gat scarzad. Counsidering che people who can
initiacer tle process, the actions :tlley must zake <o oriag
their complaint to che accancion of che suchoricies, and
any prapercition screening chat is done...

Wnat do you chink are- che advantages of this systam?
What ara the disadvantages?

What changes would you suggest, aand why?

Do pecitions and cartificitious usually contain all che
iaformacion required ia them by statute?

IF NO: Way not? Whac is lacking?

What other information ought ta. be provided, and why?

As we undarstand the statuce in your scats, in ordear o
initiaca compitment, iz is aecessary to assart :chats
respondent 15 mencally 111, and/or .
Is chis correer?

What else is required?

Are chese raquirements
commitxents?

typically zet i ianiciaciag

IF NOT: Why noe?

In your opinion, how should chese raguiremenzs he
altered?

Ia some places, people have worked out ways to get hels Zor
raspondencs Sefora any formal heariag ctakes place. Tiis
can be 3 method for gettiag Relp wizhout a foramal
commitment o traafaent, or a way of avoiding tike aead o
take the case through a formal heariag.

Are there any
hers?

ways to do this type of prepeariag diversion

ara chey, azd acw well do tey worik?
aLlL: Can
seraening
cculd Se?

FOU Sugzest scme pranzearing diversions or
procaguras tdsT are a6t used nera2 aew, Jul

110




J L II-6
AP
J L 1I-7
A
J L 1I-8
AP
J  1I-9
AP
J II-10
ar

b.

de

Once a commitment process-is begun, what circumsctances
or conditions must exist to justify taking a respoundent into

cugtody?

What changes, if any, would you suggest in this. regard,
and why?

Is. there any way to avoid holding a respondent in custody
prior to an examination or prior to a hearing?

IF NO: Is there any reasoan why this can't be done?

IFT YES: How and. when. does this. occcur?

How, exactly, 1s a respondenc picked up or takea into
custody when a commitment is initiaced against him or her?

What ara- the strong poinrs of this process?

What are the weak points?

We know that states differ in their practices with ragard
to where they hold respoudents prior to an examinaction or
hearing. As examples, some states usa hospitals or loecal
clinics exclusively, while other states allow people to be
held in jails or to remain at liberty ia their nomes.

What facilicies are used here to hold respondents mos¢
fraquently? '

What are the advaantages to using these?
What are the disadvanctages?
What other facilities might be used, and what advantagas

would chey offer?

How long are raspondencs typically held ia custody prior
to receiviag a hearing? PROBE FOR ANY COMMENTS ON TIME.
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J L II-ll a.

I-12

g ¢

J  II-13
APR

2.

Coe

ASK THIS QUESTION.ONLY IF aNSWER IS JOT ALREADY QBVIQUS FROM
ZARLIER QUESTIONS. Do you feel zhat prehearing dacenticna

practices: in this system unnecaessarily raszricz respondent’'s.

right to. libert=y?. Way?

Do yourfeel chese- pracuices adequacely protec:t sociecy from.
dangerous. mentally 11l people? Why?:

Do you feel thase pracctices are adequaca:r o protact people
who mignt be dangersus to themsalves? Why?

Do you feel chat the prahearing dateacicn pracctices
adeduately zeet the immediate tTeacmeant needs of che
hospitalized person?

What changes or procadures can you suggast tg iaprove tanasa
practices?
Lat's. calk a bic abour menzal healch examinacious.

Zow maay examizations do respondents cypically recaive prior
£o a comnirmeat for traarment, and waen do . they ocaour?

Wno doas zhe examinations?

What information does an examiner usually nave adout the
respondent prior to tie examizazion?

Does zhe examinacion procsss presant any special
coasiderazions in this jurisdicticm wich respeect zZo zhe
axaminer and tle respondent ia thelr rs=latiocnships as a
doetsr and paczient?

17 Y53: ZBow ara thasa consideracions dealc wizh and
what ara che effeczs?

E
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Do examizaticn reports usually contaia all che iaformaction
requirad by law?

Wwnat, 1f aoy, inforaaction is ot conzained ia axamizasisa
reporss tha:t you thizk should be izcludad? Way would i:s
be helpful zo Ziaeclude thais izformazion?



J II~15 a.
AP
o]
be.
Ce
£y d.
J I1~16 a.
AP
b.
c.
JC 1I-1i7
A
0
a.
b.
‘:'
d.
a.
J I1-18 a.
AP
0
b.
c.

How frequently does a respondentc assert or pursue a right
to’ remain- silent during an examinacion?

Is. every patienc informed of the likely cousequences of the
examinacion, and of the right to remain silent, if chere

1s one?

IF YES: How and wheun is this- done?

ALL: What effect does this have on che examimation?

How frequently do respondencs. request an independenc

examinatcion?

IF EVER: When an independenc examination is requested, does
it seem to make a significanc differesuce to che proceedings?
IF YES: How?

IF NEVER: Do you feel that independent examinatioans should

be done? IF YES: Why?

The next few questions will be addrassed to che macter of
respondent's acttorney. These questions will be reslated co

the eantire commitment process, not just che prehearing
stage.

Are all respoudents represenced by counsel?

IF NOT: Why are some not represenced?

ALL: How is indigency determined?

What method 1s used for the appointment of counsel?

What qualifications are required for appoinced azctorneys?
What do you see as the proper role of counsel for che
respouadent?

Do attorneys tend to advocate strougly for che respondent's

liberty incerests in all cases, or is this true only when

the attorney feels chis is in the respondent's best
lnterests?

Do you chink this should be changed, and why?
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Jc
AP
0

J

AP’

JC
A

II-20

iI-21

1I-22

3.

b.

Do you  feel thaz most 3szorneys: ara surficiemzly. preparsd
in cheir roles as counsel for raspoundenc?

IF J0T: What moras should chey be doing?

ALL: What kinds of izncentives or disinceacives sxisc {or
counsel te bHe. chorougn?

ALL: Do:you think zhis should bDe changed, aad why?
Do raspondencs fraquentzly reject the assiscanee of
appoinced. counsel?

1T YES: 3How is this handled by the court?

Are there ways in whieh this can be handlaed bec:zer?
dow fraquently will acttormeys challenge an axaminer's
aradentialg: or conclusions?

How frequently will actormeys objeet to tastinoay or
admissibility of svidence at heariag?

Do attorneys ever insist cn psyeniacrists usiag lay
language?

What 13 the affect whenmever any of these actions is doue?
Do atzorneys have prompc and suffiecient access zo all
information chey need for raspondeac's case?

IF ¥QT: %hat more do they need, and how can i: te
arovidad zo then?

ALL: Do actorneys nake use of all cthe necessary i
relacing o the raspondenz that they have access

[ I
% R

IF NO0: Whac importaac informazion aighz coungel be
aissiag, and what can e dome to corrac:t :this?

114

oraation



JC 1I-22 The next questious have to do with prehearing treatment.

AP
0

II-24

%L‘

J¢ II-23
AP

JCL II-26
APR
0

Qe

De

a.

a»

be.

de

b.

Under what circumscances, i1f any, do respondents. receive
treacment prior to-a formal disposicion. hearing?

What types of treatment usually are given?

Are raspondents: ever medicated when they are brought to
the hearing? IF YES, ASK: Is. this communicated zo the
court?

IF YES: What problems or advaantages does this creacel -
ALL: What changes. would you: suggest?

Do respondents ever assart a right to rafuse treatment
prior to disposition?

IT YES: What happens. when respondent does so?

ALL: What changes would you suggest in your system wich

ragard to respondent's right to refuse preheariag tresatment
and wiay?

Under what circumstcances might a case be dismissed or a
respondent be discharged prior to a nearing?

If a respondent is discharged from the cuscody of a mental
health facility prior to a hearing, is tha case
autocmatically dismissed, or might a hearing be held anyway?

Do you feel that a hearing should be held, even af:ter a
person has been discharged by a mental healch faecility?

IF YES: Why aand in what manner?
When and how is respondent notified of his or her righcs,
such as the right to coumsel, to an independent examinatioa,

and to see coples of the petition and cercificacion?

What more should be done, i1f anything, to infora respondencs
of their rights?

Are there formal procedures for waiver of rigncs?
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CL II-27

JCc II-i%:

AP

JCL II-29
APR
0

b.

[l

b.

b'

Who is notified when a respondent is firsc taken

into- custody?

What nocificazions ars:
the: casaris dismissed?

nade 1 raspondenc is.discharged or

at jrocedurs 1is used I ivizg leas?.
What 3T po sed for giving zotices!?

What ocher notificarions ought to be aade?’
Ara aotificacions given thaz are unnecessary?

-

Wnat ars your praccicas if a rssgouadent requescts that
ecartain people got be aotified?

We are inceresced in the paymean: of the costs of preheariag

procedures. Could you tell me who 13 raspousibla for these
costs, who usually’ pays them, asnd whether che ragulaciovas
ragarding payment have any importanc effects on the way the
following are done:.

1. Picking up the respoundent
2. Decention

3. Examinacion

be Treatzeur

S. Emergency hearings

Who 1s responsible for adminiscration and collecrion of

paymeunts?

3efora going on to some quescicns abouc the heariang izseli,
I'd like co find out whether you have andy commencs =0 Taska
abour che =2arly part of the process, ia addition zo :he
things we already have discussed.

What aspects of igitiating an emergency commirgent
procedure in your system are aspaecially helpful or
problematic, and whar commencs or reccamendations
make abouc then?

would you

What commencts or reccommendaticus would you czre :o Jake
relacing co iniziacing a commicmenc by the usual judicia
heariag procedure in which no emargency is involved?

IF APPROPRIATE TO STATZ: Would vou cara to =make aay
cogments about your s;a.e!s procedures for iagtrciacting a
cemaitzent that does not raquira judicial review?

‘Anal strangths or svaakdessaes 23a You commenT oa ragarii:zg

vour systes's abilizy o usa couservatorsaiss or
guardianshiss zo gat help and =raztzent Zor zhe zeaczlily
1117




=X

Do you care to comment on this system's procedures for
initiating a commitment procseding against a person who
i3 currently a voluncary patient and who is seeking
release?

What particular strengths or weaknessas, 1f any, doces your

system have for initiating a commitment for =reacment for
prisoners? ’
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JC
AP
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1Ii-1 3.

I1I-2

III-3

=

D«

The Hearing: idjudicacing Commitmen:

The questions ig chis part of che interview will fccus on
zhe aearing, per se. 3ut firsc, lec me ask some guescions
about how ctreatment might occur withouc a heariaz.
Exeluding voluncary admission and. creatment in emergency
—————— v— - R
situazions,. is. 1% pessible for a person in this system =o
be coumitzed for treacmesnt without goilang zhrougn a formal
heariag?’

IF YES: How does-this happen?

ALL: Do you see any reason why chis. might 2e advancageous?
ALL:- Would you suggest any chaages in. chis ragard?

Does respondenc aver hava trouble obraiciczg a prompc

neariog?

IF YES: What is che difficulcy and. now mighs it be
avercome?

ALL: Whaz period of time do you feel is needad Secween zie
£illpg of a pecition and holdiag a nearing?

ALL: What difficulries would arise in holdiag the heariag
prior to this time? '
Waers are commicment heariags cypically held?

What are the advantages and disadvanctages of holding
hearings thera?

Would you suggest haviag the 1eariags somewiara elsa?

IT T=3: Under what circumstances, and whera?

Is che respondent givea az oppertunizy to elact volunzary
peou

Befors peraizziaog a raspoundent to choose volunzary
adaission, dces tle court cousider wheclier tha raspgoudent
nas tle ecajacizy o zake Ir2acszment 4acisions!?

What changes would vou suggest, if any, iz The jrocess of

)

allowizsg Zfor eleezicn of volunmzary adaissisa?
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J III-5 a. OQur understanding of your civil commitment code is that

AP a person must be found to be ,

0 and/or in order to support
a commitment. Is this correer? Is it incerpretad chis
way in practical

b. Are: these requirements typically mec?

¢. What other factors appear to influence the court’s
decision?

d. What specific facts typically are prasented to the court to
support these criteria and the existence of other factors?

e. What changes do you think are called for in the legal
criteria supporting a commitment for treatmenct?

J III-% a. Does your systam have a problem with chronically disturbed
aPR people who seem to be regularly in and out of treatment
facilities? IF NO, GO TQ I1I~7.

b. IF YES: What exactly are the naturs and cause of the
problem?

¢+ Can you suggest a solution?

JC 11I-7 a. How, if at all, does a consideration of less rescrictive
AP alcernmatives enter into the hearing? That is, how, 1f ac

0 all, does the ctopic get raised and who presents testimony
in this regard?

b. (ASK ONLY IF YOT 0BVIOUS FROM LAST ANSWER) Does the court
dismiss the case if a less restrictive alternative is
idencifiad?

¢, ALL: Do you feel that adequate atzencion is given to lass
restrictive treatment alternatives in the hearing?

d. IF NOT: Whar more, specifically, should be done?

JC III-8 a. Do hearings typically include a stacte's attorney or discricc
attorney?

be What is the best role for state's atterney in a commitmen:
hearing?
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Bow fraquently does a hearing include an actormey for che
pecitioner?

What advanzage or disadvanctage 1s thera  in having gecicioner
repraseztad by counsal?

Jader wharw circumsgcances are- commitmentc aearings teld before

a jury?

What are your feelings about jury heariags in such cases?

Is respondenz always. present at t=he heariag?

IF NO:. Uunder what circumstances would respoundentc cot be
there?

ALL: What recommendations would you make about nolding the:
hearing without raspondent beipg presenc!?

Zow. fraquencly is a person who axamined raspondent prasent
to testify ac a hearing?

IF NOT ALWAYS: How is examinacion avidence prasenzad if
the examiger is uot presentc?

ALL: What recommendazions would vou maka about haviag
examiners present at heariags?

Ia praccice, how strongly does the examizer's castcimony
or evidence influence the courtz and, in effact, decarzice
the outcome of the hearing?

Saould this be differanc?

IF¥ Y=8: What can you suggest o change cthis?

Gow fraquently do psyechiacrists and ochar examiners sraseants
a neutral assessmear of raspounden:'s condiziom, or now

fraquently do they act as advoecatas either for or againsc
respoadens's commicmear?

wnat 1s the effec:t of zhis?

[

Jow, i1f az all, stould this be changed?
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III-15a. What other witnesses (such as pecitioner) typically are at
the hearings?

Oilé(-q

b. How do you feel about the effects or importance of having
such witnesses at the hearings? BE SURE TO EXPLORE THIS
QUESTION.FOR- EACH WITNESS: MENTIONED IN. I1I-15 a.

I1I1-16a. Who actually conducts. the hearings, a judge or somebody
else?

o L

be During a hearing, doces the judgze [OR OTHER OFFICIAL ACTING
IN THIS CAPACITY] typically take an accive part in
directing questions to respondent and witnesses, or
does the judge usually just listen as the case is prasencad
by counsel?

c. Does this seem ta ba a good way to conduct the hearing?
Why?

d. 1F ANSWER IS NOT ALREADY OBVIOUS, ASK: What would you

recommend as the best role for a judge in a commitmenc
hearing?

III-17a. Aras hearings typically open or closed co the public?

°ka

b. What are the problems or advantages to the way your court
system handles this?

JC 1II-18a. Does the court make a permanent record of commitment
hearings? IF YES: How?

be Is a permanent record useful or necessary? Why?

c. What additional costs ares created by making a permanent
record, and are the costs justified by the need?

d. What policies would you recommend for rezaining or
destroying c¢ivil commitment records? Why?

e. What policies ought to be followed in sealing the reacords
and in allowing various parties Co have access to Chese
records? Why?

J III-19a. Under what circumstances are coutinuances graanted?

A .

0 b. What useful or harmful effects have vou noziced as
a result of grancing continuances?

121



J III-20a.
A
Q
D
c“'
d.
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Does. the court apply formal rules. of procedure and rules
of avidence to the commicmenc hearing?
Procadure Evidence

Wnac. Ls- your opinion abour allowiag hearsay testizouy?

What 1s your feeling-abour allowing Ilaformationm aboutc
previous commircments. as evideanca?

Do you cars =o comment furzher about your system's practices

regarding procedurs, avideoecs, and testimony?

I have some further questions. abouz zocificacion.

Who'1s given notificacion of commizment heariags
and at what timae?

When, if az all, is raspoundenc aotified of zhe righc o
alecz voluncary admission?

Wnen, 1if at all, 1Ls respoudenc aotifisd of cthe righz cto a
jury?

What racommendations do you nave regarding thesa or ocier
notificacions?

What provisions ara made for paying costs associazad wizh a
bearing?

Who 1s rasponsible?

Who usually pays?

Do the regulations governing paymencts aave aany izporTaac
atfaczs on the way heariags are conductad?

Waat changes snould be made in this ragard?

Who 1s responsible for the admipiscracion and aslleszion of
payments?
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Hearing: Determining Treacment

During commicment hearings, is the question ever raisad of
respondent's capacity to make treatment decisions?

IF YES: Under what circumscances?
ALL: 1Is this question ever raised at a separate hearing?
IF YES: Under what circumstances?

ALL: Would you suggest any changes in practices witn
regard to raising this question?

IF YES: Why and what change?

Is a ruling on capdcity to make treatment decisions
required if a person is to be committed for treament?

Is such a ruling required before trearment can be
administered involuntarily after a person has Dbeen
committed?

What recommendations would you make about the aeed zo rulas

on this question prior to commitment and treatmeant? 3E

CAREFUL TO GET ANSWERS TO BOTH ASPECTS OF TEIS QUESTION, IF
YOU CAN.

How customary is it for treatment plans to be presented at
hearings? IF NEVER, GO TO LAST PART OF THIS QUESTION

Who prasents the plan?

Are treatment plans ever challenged in the heariag?

IF YES: With what effect?

What recommendations would you care to make about the
pregentation of treatment plans during commicment hearings?
Who, if anyone, iavestigates and reports to the court

about treatment alternatives?

What people or other resources does :the judgze usually
rely on for iaformacziom about commitment options?

What are the advantages or disadvantages of chis?

What changes, i{f any, would you suzggesz?
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What hosptlalization alcarnatives are available o che
courzs?

In pracecice, which of chese altarnactives are uzilized?

In ardering hospital =raatzent, to what axzcant doas che
court consider hospical resources and condizicas?

Are other alternacives aseded?’

IF YES: Way, and what do you racommend?

Does the court ever commift a respoudent ©o a touhosoital
treatment altermarive (sSuch.2s an oucpatienct program

or into: another person's care and cuszody)?

IF NO: Why gzot?

IF TES: What specific altarnacives ara used?

ALL: What recommendacions would you make ragarding

commitmenrt for treatment ia 3 less rascrictive,
gonhospital satcting?

How does a judge decide which hospital or laess rastrictive
alzernacive should be chosen ia a particular case?

Does the court ever issue an order raquiring a raspondenc
to get a particular type of treacmentc, or ragquiriag ctiatc
traacment must be given for a specifiad ainimum or zaxizum
time?

What are your feelings abouz the court issuiag such orders?
1s a detarmination made of lisbilircy for paymenc of

sarvices when traacment is ordered? IF YI3, i3X: EZow?

Does tihis decerminacion affec: the types of sarvices azade
available or the procedurss for obtaiaing servicas?

What changes ceed zo De made in zaisg ragard?
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Posthearing

JC V-1 These gquestions will concern several Lssues that necome
A important after the hearing is complected.

a. Whact notifications,. if any, are given if a respondent is
committed? IF ANY, ASK: How are notices given?

be. What notificacions ara given if a respondentc's casa is
dismissed? IF ANY, ASK: How are notices given?

c. Are thege notifications sufficient and useful?

d.. IF NO: What changes would you suggest?

J v=2 a. How often does an appeal take place?
b. Who usually begins this process?

c. Are respoudents adequataly informed about cheir right zo
appeal?

d. What assistance is available to respoudencs in bringiag
appeals?

e. Is the appeal process easy enough to understand and use?

f. IF NO I0 c OR e, ASK: What changes would you suggest?

J V=3 a. If an appeal is brought, how soom i3 it usually heard?

b. If an appeal is brought, how does this affect what happems
to the respondent at the traatment facility?

¢. Uunder what circumscances, if any, can a respondent remain
at liberty following a commitment order and pending appeal?

c. Should this be changed?

J V=4 a. Afcer a person is ordered for treatment, what optiocas do
)4 hospitals or alternative trearmenc facilicies use in
deciding whether or not to examine or admit for treacmeat?
b. Does this create any prooleas?

c. What benefit comes from chelr having chose options?

d. Wwhat charnges would you sugges:?
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If a fzeility admics a patienz pursuant to a court order, is
i% under any rescrictions regarding the type or axtanc of
treangent it may admigiscer.

IF-YES: Wnaz are che limitacions?

ALL:: Do you faal Ltz is wise to' plage creazment constraints
on a fzeilircy? Why?

ALL: What ctreactment—conscraining powers sbould ba exercised
by ctha eourt {(or by scatuta) in your opnimion, aod ac what
point in the process?

What daoformation,. 1£ any,. does che creatmenc facilizy
nrovide to the court to inform cthe court of che pacieac's
progress?

IF ANY: Whac is zhe reason that this informaciom is
provided; that is, is it sant because iz is requirad by
statucte,, it was orderad oy the court, or is it provided Zor
soma c¢ther rs=ason?

What addicional information does the court need, in your
opinion? '

Woen should such iaformation be provided?

What does tha cours do wizh this informacion?

in your opinion, is the court's oversighe of whar napgens
50 a commicted pacient adequate, too auch for the facllizy,
or not demanding enough? Why?

What would you recommend?

What, 1f aay, judieilal sancrious are available Zor
ensuriog compliance by facilities or raspondents with
court orders regarding traarzenc?

gow fraqueatly ara such samctcions usad, aad wiza
affess?

i
2
[}
n

\

Whar racommendatiocans do you have ia z=his regard?
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Whart difficulties arise ragarding the transfer of patients?

IF ANY: How could these problems be overcome?

Whact difficulties arise regarding patient discharge?
IF ANY:: How could these be overcome?

How far after the hearing is. court—appointed counsel
regpousible to the clienc? Thac is, does the
clienc—attorney relationship coantinue during appeal
and treatment?

Whac continuing role do you feel counsel should play

following a commitmenz order?

Following commitment, does a patient have the right to
refuse treatment? IF YES, ASK: How is the pacient
notified of this righe?

Do you feel a patienc should have this righc?

IF YES TO a, ASK: What difficulties does this cause, if

any, and how can they be overcome?

Under what circumstances does a traatment facility obetain
informed cousent prior to administering treatment to an
inveluntarily commitred patient?

How does this differ for voluntary patients?

Excluding those who refuse it, are all pacients who are
admitted given some form of treatmenc?

IF NO: Why not, and what should be dome about this?

In your opinion, are the ecivil and personal righcs and

safety of commitcted patients adequately protected?

IF NO: Why not, and what should be done about this?
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a.

Do patients-have access 2o and use 3 patient advocacy
system o reprasenc zheir intarasts?

IT ¥Qu Why got?’

IF YES: What makes =he system useful Zo pactianzs?

ALL: Would you racommend any changes in making aa advocacy
syscam available? (IF YES) Wahac?

dow long ars most commitment periods ordered for?

To che bast of your xnowladge; how long does: che: avarage
patienc actually remain in treacmenar?

To che hesgst of your kaowledge, are patienmcs typically
treated . for a corract amount of time, given. che help chac
chey ragquire?

Should czrsatmenc pariods be longer or shorter, ia your
opinica, and why?

In what ways can a patient seek a change in or releszsa from
treatzentc?

What is the most effective way?

Do you feel thac pacienc's options for seeking change or
raleass ara Zoo easy or coo hard? Way?

How ofzan 15 a wric of habeas corpus used zo seek ralzase?
What suggestions would you make concarning these avenues Zor
traatoent modificacrion and patient raleasa?
Are the review hearings effective and usaful?
Do they differ ia proecedure from original commizzen:

tearlngs, and how?

Ara patdents' commicnenc periods cypically extended or
recartified?

Whac changes do you feel ara necessary ia tha process for
racertiiyiag 3 commiczenc?
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INVOLUNTARY. CIVIL. COMMITMENT PROJECT

Observation Guide

Qbsgerver Date
City ' Place
Event Re Case

What to observe during PREHEARING EXAMINATION or TREATMENT

Whera is the action taking place? (II-7, I1II-9)

What information is. given to the examiner? (II1-12)

What are the examiner's (treater’s) qualifications? (II-12)
Is respondent informed of his/her righecs? (II-15, II-23)

Does respondent refuse to cooperate wich any part of the process?
(II-15,. I1-23)

What information is generated about respondenc? (I1I-14)
How is the report to the court formulated? (II-14)
What type of treatment is being given? (II-22)

Have statutory criteria been met to justify examination or traatment?
(I11-12, 1I-22)

10. Is respondent held or discharged? (II-24)
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Observer Dace

Clty Place

Event Re Case

10.

11.

what to observe  during PREZEARING PROCZSSING

Who. initiated the: actioun? (II-1)

Where is-che action taking place? (II-1)

What is being agserted about respoudenc? (II-3)

What documents- and. otker evidencse have been fi;ed?:(II-S)
Bave 31l che necessary papers been filed? (II-2)

Do all filed papers- comtain all zhe required. informacion? (TI1-2,
II-3, 1I-14)

Is raspondenz informed of nis/her righrs? (II-135, I1I-23, 1I-23)

What options are coansidered and used for diversion, rzlsase,
treatmens? (II-3, II~7, 1I-9, 1I-22)

dow and when is coumsel appoiazed? (II-17, II-19, II-21)
Is creatmenz being adminiscerad? (II-22, II-23)
What coeifications ars given? (II-25, II-26)

IsArespoudent held or discharzed? (II-24)
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Observer Date
City Place
Evenc Re Case

What %o observe during HEARINGS

1. Whera is. the actiomn taking place? (III-3)

2.. Are proper pecitions and certificates available co cthe court? (II-2,
Iv-3)

3. Do 3ll filed papers have all required information on them? (II-2,
II-14)

4. Are examiners’ reports available to the court? (II-2, II-14)

S. Do examiners’ raports have sufficient and required informaciomn (II-2,
II-14, III-7, I1I1I-12)

6. Who is conducting the hearing? (III-16)

7. What is the role of the person conducting the hearing?
a. Does he/she direct questiouns? (III-16)

8. 1s respoandent's attorney ratained or assigmed? (II-17)

9. What are attorney-for-respoandent's behaviors?

a. Does he/she appear to know the facts of the case well? (II-9,
II-21)

b. Does he/she actively challenge examiners' qualificazioas
evidence against respoudentc? (II-18, I1I-20)

c. Does he/she seem to have all the necessary information about
LRAs? (II-21, IV=4)

10. 1Is respondeat presenz? (III-11l)
ll. Is respondent medicated? (II1-22)

12. How does the raspodent benave? Does his or her behavior seem to
iafluence che judge's decision?

13. What wicnesses (including examiners) cestify? (II-14, 1I-18)
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What co observe during dEZARINGS

JRN

15.

16.

17.

18..

19.

Is respondent informed of ais/ner righes? (III-4, III-21)

Is raspoudent givaen opporzunity cto eleet voluntary admissicn? (III-4)
Are necassary criceria mes for commitment? (III-3)

What rules. of evidence and procedura ara applied? (III-Z0)

Whae is. examiners! influence-az hearing? (III-12, III-13, III-14%)

Is a creatmenc plan prasenced? (IV-3)

Ars altarnacive crearment possibilizies discussed? (IV=4, IV=3, IV-3,
v-7)

Who presenzs information om alcermative creatment options? (IV-3,
IV=4)
Is question raised of capacizy To make craatmencs decisions? (III
Iv=2)

-G,
What ara the roles of attorney for pecitioner and state's actoraey?
(11I-8, III-%)

Is thera a jury? (III-10)

Is the public prasenz? (III-17)

Ars contiauances graacted? (III-19)

Ara notificacions given? (III-21)

Ars pravisions 2ade for paymenz? (III-22)
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