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PRClJECT ABSTRACT 

Involuntary civil commitment is the legal and psychosocial process whereby 
a mentally disordered person is restrained and treated against his or her 
will, presumably for his or her own good and the good of others. In the 1960s 
and 1970s, during a time when the humane and fair treatment of mentally 
disordered persons became a civil rights issue of the first order, 
policymakers began to recognize that mentally disordered individuals have a 
constitutionally protected interest in being left alone and, if they are to be 
subjected to involuntary commitment they should be treated in the least 
restrictive setting. The application of the doctrine of the "least 
restrictive alternative" to involuntary civil commitment became one of the 
most important trends in mental health law. The "least restrictive 
alternative 11 in involuntary civil commitment is that combination of 
therapeutic and preventative intervention that is (a) conducive to the most 
effective and appropriate treatment which will give the mentally disordered 
person a realistic opportunity to improve his or her level of functioning, and 
(b) no more restrictive of a person's physical, social, or biological 
liberties than is necessary to achieve legitimate state purposes of protection 
of society and helping those that cannot help themselves. Unfortunately, the 
translation of the least restrictive alternative doctrine from theory into 
practice has faced difficulties. 

In October 1982, the Institute on Mental Disability and the Law of the 
National Center for State Courts began a twenty-one month project, the Least 
Restrictive Alternative Project, to develop a model for the fair and workable 
application of the 11 least restrictive alternative 11 doctrine in involuntary 
civil commitment proceedings. The primary method of inquiry of the project 
was field research conducted in seven localities throughout the country: 
Chicago, Kansas City, Los Angeles, Milwaukee, New York, Tuscon, and 
Wi 11 i ams burg-James City County. The project had three phases. The first 
phase consisted of a review and analysis of state mental health statutes, 
court rulings, and professional literature. In the second phase of the 
project, extensive field research focused on the application of the doctrine 
at the level of actual practice. Interviews were conducted with hundreds of 
judges, court personnel, attorneys, and mental health professionals throughout 
the country. Project staff also observed judicial hearings and other 
commitment proceedings. In the third and final phase of the project, the 
information gathered during the first phase was intergrated with the results 
of the field research and a model was developed for the just and practical 
application of the least restrictive alternative doctrine in involuntary civil 
commitment proceedings. The model, described in the final project report, 
attempts to bridge the wide gap between the theoretical demands of the 
doctrine and the difficulties of applying it in practice. 
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POLICY AND PROGRAM IMPLICATIONS STATEMENT 

During the 1960s and 1970s, when the humane and fair treatment of 
mentally disordered persons became a civil rights issue of the first 
order, policymakers began to recognize that mentally disordered 
individuals have a constitutionally protected interest in being left 
alone and, if they are to be subjected to involuntary commitment they 
should be treated in the least restrictive environment. The application 
of the doctrine of the "least restrictive alternative" to involuntary 
civil commitment of mentally disordered persons, many of them older 
Americans, became one of the most important trends in mental health law. 
However, the translation of the least restrictive alternative doctrine 
from theory into practice faces considerable difficulties. To be 
effective, the least restrictive alternative doctrine must be translated 
into specific procedures and programs routinely applicable on a 
case-by-case basis. No simple formula exists that will give practical 
meaning to the doctrine. Because its application in involuntary civil 
commitment proceedings implicates several professional disciplines, 
giving practical meaning to the doctrine demands much collaborative 
thought and action. 

The Least Restrictive Alternative Project resulted in detailed 
descr.iptions of the application of the least restrictive alternative 
doctrine to involuntary civil commitment in Chicago, Kansas City, Los 
Angeles, Milwaukee, New York, Tucson, and Williamsburg-James City County 
(Virginia), as well as a set of guidelines for the doctrine's application 
to involuntary civil commitment proceedings in general. Together, these 
detailed descriptions of exemplary practices and the guidelines may be 
used as a model that may bridge the wide gap between the theoretical 
demands of the doctrine and the difficulties of applying it in practice. 
To the extent that the model developed by the Least Restrictive 
Alternative Project is cormnunicated to and used by policy makers and 
practitioners, and to the extent that it gives practical meaning to the 
doctrine of the least restrictive alternative, needed improvements in the 
involuntary civil commitment processes involving mentally disordered 
persons can be facilitated. 
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DISSEMINATION AND UTILIZATION STATEMENT 

Dissemination of the research findings and reports of the Least 
Restrictive Alternative Project during the project's active period has 
been both extensive and timely. Throughout the project period, the 
National Center's Publication Department publicized the project in 
numerous periodicals. Articles about the project have appeared in 
journals and newsletters such as the New Jersey Law Journal, the State 
Court Journal, Bench Plan (the official publication of the National 
Council for Judicial Planning), The Column (published by the National 
Association of Trial Court Administrators), and the Court Improvement 
Bulletin. 

The first project report, titled "The Least Restrictive Alternative 
in Involuntary Civil Commitment," included a thorough case law review, a 
summary of the statutes in the seven states selected for study, and an 
annotated bibliography of materials relevant to the philosophical and 
legal issues surrounding the use of the least restrictive alternative 
doctrine. This report was distributed initially in draft form to the 
members of the Advisory Board of the National Center's Institute on 
Mental Disability and the Law, and to selected participants in the 
various project study sites. Following revision and expansion, the 
report was sent to numerous project participants and others interested in 
the project. It was added recently to the National Center's 
comprehensive publications list and appears as the most recent issue of 
the Institute's Occasional Paper Series, Perspectives on Mental Health 
and the Law. Announcements of its availability appeared in several of 
the National Center's publications, including the monthly Report, which 
is distributed to more than 2,100 courts and interested organizations and 
individuals throughout the country. 

Reports for each of the seven localities studied (Chicago, Kansas 
City, Los Angeles, Milwaukee, New York, Tucson, and Williamsburg-James 
City County) were distributed to key individuals who participated in the 
research effort to solicit their comments concerning the factual accuracy 
of the content and the cogency of the inferences drawn. Approximately 
twenty-five reviews were solicited in each of the project sites. 
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The individual site reports in Section II of the final project report 
have been, or will be in the future, submitted for publication in law 
reviews in the various states in which the project was conducted. This 
dissemination has resulted in publication of the Los Angeles Report in 
the Whittier Law Review, Volume 6, Number l, 1984. The St. Louis 
University law Review and the UMKC Law Review have agreed to publish the 
Kansas City Report subject to the approval of revisions. Other site 
reports are currently under consideration for publication by other law 
reviews. Section III of the final report, containing the general 
guidelines for the application of the least restrictive alternative 
doctrine in involuntary civil commitment proceedings, will be submitted 
for publication in an appropriate professional journal (e.g., the 
International Journal of Law and Psychiatry) upon receipt and 
incorport1on of review comments. 

In addition to these dissemination activities, the project staff has 
promoted the working relationships developed during the project's field 
research in order to increase the prospects of utilization of the 
project's findings. In Milwaukee, a subcorrmittee of the Task Force on 
Human Services and the Law of Milwaukee's Planning Council for Mental 
Health and Social Services has begun to review the Milwaukee Report and 
consider its findings and implications. Similarly, the Task Force on 
Less Restrictive Alternatives in Kansas City, Missouri, convened at the 
request of the Victor E. Speas Foundation, has begun to consider the 
project's findings in Kansas City. 

After review and approval by the Administration on Aging, copies of 
the project's final report will be sent to federal, state, and local 
agencies that may be likely to participate in efforts to coordinate 
social services to facilitate the application of the least restrictive 
alternative doctrine. Copies will also be distributed to interested 
legal and mental health professionals across the country. The final 
report will become part of the National Center's publications listing. 
Finally, all project documents will become a part of the National 
Center's Library collection of more than 11,000 volumes. The library is 
readily accessible to the students and faculty of the College of William 
and Mary, to major universities and libraries through inter-library 
loans, and to many court and mental health professionals through the 
Center's Research ar.d Infonnation Service loan program. 
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A MODEL FOR THE APPLICATION 
OF THE LEAST RESTRICTIVE ALTERNATIVE DOCTRINE 

IN INVOLUNTARY CIVIL COMMITMENT 

Final Report of the Least Restrictive Alternative Project 

Introduction 

Institute on Mental Disability and the Law 
National Center for State Court 

EXECUTIVE SUMMARY 

Involuntary civil commitment, the subject of litigation, legislative 
activity, and public debate over the last two decades, is the legal and 
psychosocial process whereby a person alleged to be mentally disordered 
and dangerous is restrained and treated against his or her will, 
presumably for his or her own good and the good of others. Thirty years 
ago, mentally disordered persons 11 certified11 as suitable for compulsory 
hospitalization were likely to be confined for long periods of time with 
little or no treatment, usually in large institutions with inadequate 
staff and disgraceful conditions. However, during the 1960s and 1970s, 
the humane and fair treatment of mentally disordered persons became a 
civil rights issue of the first order. Policymakers and courts soon 
recognized that mentally disordered individuals have a constitutionally 
protected interest in being left alone, and if they are to be subjected 
to involuntary commitment, they should be treated in the least 
restrictive environment and therapeutic program. The app 1 i ca ti on of the 
doctrine of the "least restrictive alternative 11 to involuntary civil 
commitment became one of the most important trends in mental health law. 

The least restrictive alternative in involuntary civil commitment is 
that combination of therapeutic and preventative intervention provided by 
mental health and social service providers that is (a) conducive to the 
most effective and appropriate treatment which will give the mentally 
disordered person a realistic opportunity to improve his or her level of 
functioning, and is (b) no more restrictive of his or her physical, 
social, or biological liberties than necessary to achieve legitimate 
state purposes of protection of society and provision of mental health 
treatment and care for the person's own good. 

One cannot seriously consider the involuntary civil commitment 
process, and the state's intrusions upon individual liberties that the 
process may entail, without confronting fundamental differences of 
opinion and conflicting attitudes about mental disorder and society's 
proper response and responsibility. Questions about the effectiveness 
of, efficiency of, equity of, and public satisfaction with, the 
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involuntary civil connnitment process combine in a basic concern with the 
best balance among complex and often competing societal interests: those 
of the individual, the family, and the state. The individual has an 
interest in being left alone, and even if compelling reasons exist for 
infringing upon his or her privacy or freedom, the individual has a 
further interests in being treated fairly, honestly, and as well as 
possible. Family, friends, or acquaintances of the individual may have 
interests in making sure the individual is given the care and treatment 
he or she needs but is unwilling or unable to seek voluntarily. They may 
also have an interest in alleviating the burden upon themselves that the 
person's failure to seek help voluntarily has placed upon them. Finally, 
the state has two primary interests: to protect its citizenry from 
dangerously mentally disturbed persons and to care for its sick and 
helpless. In protecting these interests, the state has a duty not to 
create undue programmatic, fiscal, and administrative burdens by any 
procedures that it may be require. The "least restrictive alternative" 
doctrine may be useful for scrutinizing state intrusions upon individual 
liberties to the extent that it can balance, if not reconcile, these 
complex societal interests. 

Within the last ten years, the doctrine's focus has shifted from 
applications aimed at testing the rationality of broad policies, 
statutes, and rules to applications on a case-by-case basis. However, 
the translation of the least restrictive alternative doctrine from theory 
into practice has faced difficulties. As Dr. Saleem Shah of the National 
Institute of Mental Health has noted, "while the doctrine prescribing the 
use of the 'least restrictive alternative' has fairly clear meaning and 
reference to certain legal and constitutional values concerning 
i.nfri ngement of personal freedom and 1 i berty, the notion does not 
transl ate readily into mental heal th procedures and programs. 110ther 
serious difficulties facing the translation of legal and social concepts 
into reality are the unavailability of resources, the barriers of 
fonnidable state and federal bureaucacies, and the sheer size and 
complexity of the cooperative effort required. 

In their seminal study of the least restrictive alternative doctrine, 
Professors Hoffman and Foust concluded that "the doctrine's current 
conceptualization and application to the involuntary treatment of the 
mentally ill ••. raises serious questions about its implementation, 
definition and fundamental purpose. 11 This conclusion, reached seven 
years ago, may still be valid today. 

Study Method 

The purpose of the Least Restrictive Alternative Project, which was 
conducted by the Institute on Mental Disability and the Law from October 
1982 to June 1984, was to develop a model (i.e., a representation to show 
the general structure) for the fair and workable application of the least 
restrictive alternative doctrine in involuntary civil commitment 
proceedings. The project was designed to develop new knowledge about the 
application of the least restrictive alternative doctrine in involuntary 
civil commitment proceedings. More specifically, project efforts were to 
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focus on studying existing procedures for identifying, exploring, and 
using less restrictive alternatives for the placement of mentally 
disordered, developmentally disabled, and elderly persons in mental 
health care and treatment settings in seven locations across the 
country: Chicago, Kansas City, Los Angeles, Milwaukee, New York, Tucson, 
Wil 1 i amsburg (Vi rgi ni a). 

The primary data collection method was field research in the seven 
project sites. Field research was supplemented by the collection, 
review, and analysis of relevant state statutes, court rulings, scholarly 
literature, and other background documentary materials. The project was 
conducted in three phases: a state-of-the-knowledge assessment, field 
research, and model development. 

In the first phase, the statutes of the seven states pertaining to 
the provision and use of less restrictive alternatives were collected> 
reviewed, analyzed and compared. The prescribed legal process for the 
application of the least restrictive alternative to the commitment 
proceedings in each site was delineated carefully to aid the field 
research and allow for comparisons across states. Relevant court rulings 
were identified using traditional legal research methods. Finally, a 
broad search and analysis of the legal, mental health, and social science 
literature relevant to the study was undertaken. 

The field research focused on the application of the least 
restrictive alternative doctrine at the level of practice. Interviews 
were conducted with hundreds of judges, court personnel, attorneys, and 
mental health professionals. Involuntary civil commitment hearings and 
other commitment proceedings conducted during the time of the field 
research were observed whenever possible. 

Finally, in the last phase of the project, project staff attempted to 
integrate the state-of-the-knowledge assessment of the first phase with 
the results of the field research conducted in the second phase. A 
qualitative content analysis was performed on the interview data. 
Interview data, observational data, and other documentary material {e.g., 
forms and agency reports) were compared to validate information. Note 
was made of topics of significance, points of consistent agreement, and 
points of disagreement. Project staff prepared seven detailed reports 
describing the application of the least restrictive doctrine to the 
involuntary civil commitment proceedings in the seven localities 
studied. Lastly, project staff developed guidelines for the application 
of the doctrine. Based on the detailed accounts of the doctrine 1 s 
application in the seven localities, these guidelines represent a model 
meant to bridge the wide gap between the theoretical demands of the 
doctrine and the difficulties of applying it in practice. 

The model is meant to assist those applying the doctrine on a 
case-by-case basis in the myriad of situations arising in the involuntary 
civil commitment of mentally disordered person. Section II of the full 
report describes and discusses in great detail the application of the 
least restrictive alternative doctrine in the involuntary civil commit­
ment systems of seven localities (Chicago, Kansas City, Los Angeles, 
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Milwaukee, New York, Tucson, and Williamsburg-James City County). In 
Section III of the full report, specific guidelines are presen,,ted for the 
application of the doctrine to the commitment system and its procedures. 
To the extent that this model, supported by the detailed descriptions of 
the involuntary civil commitment systems in seven localities and of the 
contingencies of the application of the least restrictive alternative 
doctrine in those localities, is available for public knowledge and 
discussion, needed improvements in involuntary civil commitment can be 
facilitated. 

Guidelines 

Following the presentation of several guidelines dealing with 
definitional and organizational issues, the guidelines are presented 
generally in an order parallelling the chronology of events in 
involuntary civil commitment proceedings, from preliminary screening to 
ultimate release from compulsory hospitalization. The first crucial 
decision to detain a mentally disordered person and to coerce 
hospitalization, a decision most often made by family members, police 
officers, or community mental health personnel, is often not reviewed and 
checked until involuntary hospitalization is a fait accompli. Several 
guidelines highlight the preliminary stages of involuntary civil 
commitment, before a respondent is detained against his or her own will. 
These guidelines propose the mechanisms and procedures whereby such 
reviews and checks may be accomplished in accordance with the least 
restrictive alternative doctrine. Preliminary screening, negotiation, 
and cooperation among members of the mental health-law community are 
stressed. 

Thirty years ago, the decision to commit a mentally disordered person 
to an institution was practically irrevocable. Today, mentally 
disordered persons have the right to be treated, if they are to be 
treated at all, in the least restrictive alternative facility and 
treatment program. The decision to treat in a restrictive setting 
became, at least in theory, reversible at any time. Several guidelines 
seek to translate this theory into practical tenns by proposing 
involuntary outpatient treatment, on a conditional basis or in 
combination with inpatient treatment, as an alternative to inpatient 
hospitalization. 

Finally, several guidelines stress cooperation among the professional 
groups involved in the involuntary commitment process. The mentally 
disordered person who becomes involved in this process is a 11 shared 
client11 of the courts, law enforcement, mental health, and social work 
agencies. The realization of patients• rights, including the right to be 
treated in the least restrictive alternative environment, and the overall 
improvement of mental halth services is an immense job that cannot be 
done by the courts alone or by any other single unit of the mental health 
1 aw system. 

The guidelines are summarized below. The full report should be 
consulted for a commentary on each of the guidelines. 
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1. Definition of Least Restrictive Alternative 

(A) THE "LEAST RESTRICTIVE ALTERNATIVE" IN 
INVOLUNTARY CIVIL COMMITMENT PROCEEDINGS IS THAT 
COMBINATION OF THERAPEUTIC AND PREVENTATIVE 
INTERVENTION THAT IS {1) CONDUCIVE TO THE MOST 
EFFECTIVE AND APPROPRIATE TREATMENT WHICH WILL 
GIVE THE RESPONDENT A REALISTIC OPPORTUNITY TO 
IMPROVE HIS OR HER LEVEL OF FUNCTIONING AND THAT 
IS {2) NO MORE RESTRICTIVE OF A RESPONDENT'S 
PHYSICAL, SOCIAL, OR BIOLOGICAL LIBERTIES THAN IS 
NECESSARY TO ACHIEVE THE LEGITIMATE STATE 
PURPOSES OF PROTECTION OF SOCIETY AND OF MENTAL 
HEALTH TREATMENT AND CARE FOR THE RESONDENT. 

(B) IN DETERMINING THE LEAST RESTRICTIVE ALTERNATIVE 
ON A CASE-BY-CASE BASIS, JUDGES, ATTORNEYS, LAW 
ENFORCEMENT PERSONNEL, MENTAL HEALTH 
PROFESSIONALS, SOCIAL SERVICE PROVIDERS, OR ANY 
OTHER INDIVIDUALS WHO MAKE SUCH A DETERMINATION 
AT VARIOUS STAGES OF THE INVOLUNTARY CIVIL 
COMMITMENT PROCESS, SHOULD BALANCE THE INTERESTS 
OF THE RESPONDENT, HIS OR HER FAMILY, AND THE 
STATE WHILE CONSIDERING AND WEIGHING THE 
FOLLOWING FACTORS: 

(1) THE ENVIRONMENTAL RESTRICTIVENESS OF THE 
TREATMENT SETTING (E.G., INPATIENT HOSPITAL, 
HALF-WAY HOUSE, OR COMMUNITY MENTAL HEALTH 
CENTER); 

(2) THE PSYCHOLOGICAL OR PHYSICAL RESTRICTIVE­
NESS OF BEHAVIORAL, CHEMICAL, OR BIOLOGICAL 
TREATMENTS; 

(3) CLINICAL VARIABLES INCLUDING THE 
RESPONDENT'S BEHAVIOR AS IT RELATES TO THE 
LEGAL CRITERIA FOR COMMITMENT, THE RELATIVE 
RISKS AND BENEFITS OF TREATMENT 
ALTERNATIVES, AND THE FAMILY AND COMMUNITY 
SUPPORT AVAILABLE IN THE RESPONDENT'S 
ENVIRONMENT; 

(4) THE QUALITY AND LIKELY EFFECTIVENESS OF THE 
CARE AND TREATMENT; 

{5) THE DURATION OF THE TREATMENT; 

(6) THE RISK THAT A RESPONDENT MAY POSE; 

(7) THE AVAILABILITY, COST, AND ACCESSIBLiTY OF 
THE TREATMENT; 
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(8) THE LIKELIHOOD OF THE RESPONDENT 1S 
COOPERATION IN OR COMPLIANCE WITH THE 
TREATMENT PROGRAM; AND 

(9) THE MECHANISM FOR MONITORING AND REVIEWING 
A RESPONDENT 1S COMPLIANCE WITH THE 
CONDITIONS OF THE TREATMENT PROGRAM. 

2. Right to Least Restrictive Alternative 

STATE LEGISLATURES SHOULD PROVIDE RESPONDENTS WITH A 
COMPREHENSIVE STATUTORY RIGHT TO THE LEAST RESTRICTIVE 
ALTERNATIVE, AS DEFINED IN GUIDELINE l. 

3. Goals of the Mental Health System 

THE APPLICATION OF THE LEAST RESTRICTIVE ALTERNATIVE 
DOCTRINE SHOULD BE INCORPORATED INTO STATUTORY AND 
REGULATORY LANGUAGE ARTICULATING A STATE'S GOALS AND 
PURPOSES IN PROVIDING MENTAL HEALTH CARE. 

4. Continuum of Services 

LEGISLATURES AND MENTAL HEALTH AGENCIES SHOULD DEVELOP 
AND IMPLEMENT A COORDINATED, COMPREHENSIVE MENTAL 
HEALTH SYSTEM THAT INCLUDES A CONTINUUM OF SERVICES 
FROM INTENSIVE INPATIENT TREATMENT AND CARE THROUGH 
VARIOUS NON-HOSPITAL RESIDENTIAL PROGRAMS TO 
OUTPATIENT COMMUNITY-BASED TREATMENT. 

5. Guide to Less Restrictive Alternatives 

MEMBERS OF THE MENTAL HEALTH/LEGAL COMMUNITY INVOLVED 
IN THE INVOLUNTARY CIVIL COMMITMENT PROCESS SHOULD 
HAVE FOR THEIR USE A COMPREHENSIVE, CURRENT GUIDE TO 
MENTAL HEAL TH, MENTAL RETARDATION, AND OTHER SOCIAL 
SERVICES POTENTIALLY AVAILABLE TO RESPONDENTS. THIS 
GUIDE SHOULD BE DESIGNED TO FURTHER THE APPLICATION OF 
THE LEAST RESTRICTIVE ALTERNATIVE DOCTRINE ON A 
CASE-BY-CASE BASIS AND SHOULD INCLUDE, AT THE MINIMUM, 
THE FOLLOWING INFORMATION: 

(1) A COMPLETE LISTING OF PUBLIC, PRIVATE, NON-PROFIT 
AND VOLUNTARY RESOURCES, AND THEIR LOCATIONS, 
SERVING MENTALLY DISORDERED PERSONS; 

(2) A SHORT DESCRIPTION OF THE TYPES OF SERVICES 
OFFERED BY EACH RESOURCE LISTED; 

(3) A BRIEF HISTORY OF SERVICES, IF ANY, PROVIDED TO 
PERSONS INVOLVED IN INVOLUNTARY CIVIL COMMITMENT 
PROCEEDINGS; AND 
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(4) THE SERVICE CAPACITY OF EACH RESOURCE INCLUDING: 

(i) STAFF; 

(ii) SIZE OF RESOURCE OR BED CAPACITY; AND 

(iii) FISCAL ARRANGEMENTS FOR CLIENTS. 

6. Interdisciplinary Cooperation 

ALL AGENCIES, SERVICES, AND FACILITIES INVOLVED IN THE 
INVOLUNTARY CIVIL COMMITMENT PROCESS SHOULD CONVENE 
PERIODIC MEETINGS OF AN INTERDISCIPLINARY GROUP OF 
REPRESENTATIVES. THESE MEETINGS SHOULD PROVIDE A 
FORUM FOR DISCUSSION OF THE ROLE AND FUNCTION OF EACH 
ACTOR IN THE PROCESS AND OF PROBLEMS, AND THEIR 
POSSIBLE SOLUTIONS, ARISING IN THE PROCESSING OF 
RESPONDENTS. THIS GROUP SHOULD ENCOURAGE LINKAGES, 
COORDINATION, AND COOPERATION AMONG THE ACTORS IN THE 
CIVIL COMMITMENT PROCESS IN ORDER TO PROTECT AND 
FUTHER RESPONDENTS' RIGHTS AND INTERESTS IN LIBERTY 
AND TREATMENT IN THE LEAST RESTRICTIVE ALTERNATIVE. 

7. Screening Before Involuntary Detention 

REGARDLESS OF WHETHER COMMITMENT PROCEEDINGS ARE 
INTITIATED ON A NON-EMERGENCY OR EMERGENCY BASIS, 
PRELIMINARY SCREENING OF ALL RESPONDENTS SHOULD BE 
ACCOMPLISHED BY A COMMUNITY-BASED MENTAL HEALTH CARE 
AGENCY BEFORE A RESPONDENT IS ORDERED TO UNDERGO 
INVOLUNTARY TREATMENT AND CARE. 

8. Screening Agents and Their Functions 

(A) COMMUNITY-BASED SCREENING AGENTS, OR GATEKEEPERS, 
SHOULD FUNCTION AT THE THRESHOLD OF INVOLUNTARY 
CIVIL COMMITMENT PROCEEDINGS AND MAKE INFORMED 
DECISIONS ABOUT WHETHER INVOLUNTARY CIVIL 
COMMITMENT SHOULD BE PURSUED ALONG EMERGENCY OR 
NONEMERGENCY ROUTES IN A PARTICULAR CASE, OR 
WHETHER LESS RESTRICTIVE ALTERNATIVES SHOULD BE 
CONSIDERED. 

(8) GATEKEEPERS SHOULD BE MENTAL HEALTH PROFESSION­
ALS, OR COURT PERSONNEL WORKING IN COOPERATION 
WITH MENTAL HEAL TH PROFESSIONALS, EXPERIENCED IN 
THE DIAGNOSIS OF MENTAL ILLNESS AND FACILE IN 
APPLYING THE LEGAL, PSYCHOLOGICAL, AND SOCIAL 
CONSTRUCTS USED IN MAKING DECISIONS CONCERNING 
DETENTION PURSUANT TO INVOLUNTARY HOSPITALIZATION, 
RELEASE, AND ALL INTERMEDIATE ALTERNATIVES. 
GATEKEEPERS SHOULD HAVE THE AUTHORITY TO ORDER 
INVOLUNTARY DETENTION AND TO REQUEST AMBULANCE OR 
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POLICE ASSISTANCE FOR TRANSPORTING RESPONDENTS TO 
AND FROM APPROPRIATE MENTAL HEALTH FACILITIES. 

(C) WHEN A CQ'llMUNITY MENTAL HEALTH AGENCY OR SOME 
OTHER HEALTH CARE AGENCY (HEREINAFTER "PORTAL") 
RECEIVES A REQUEST FOR AN APPLICATION FOR 
INVOLUNTARY COMMITMENT, A GATEKEEPER SHOULD: 
(1) IMMEDIATELY DETERMINE WHETHER TO PURSUE 
COMMITMENT PROCEEDINGS, OR TO ADVISE THE 
APPLICANT TO SEEK ALTERNATIVES; (2) IF SUCH 
ALTERNATIVES ARE NOT PURSUED BY THE APPLICANT, 
ASSIST THE APPLICANT IN COMPLETING THE 
APPLICATION FOR INVOLUNTARY COMMITMENT; AND (3) 
REVIEW AND INVESTIGATE THE APPLICATION AND SCREEN 
THE RESPONDENT. 

(D) INVESTIGATION AND REVIEW OF THE APPLICATION 
SHOULD INCLUDE THE FOLLOWING: (1) REVIEW AND 
ASSESSMENT OF THE RELIABILITY AND CREDIBILITY OF 
ALL FACTUAL INFORMATION CONTAINED IN THE WRITTEN 
APPLICATION, (2) INTERVIEWS OF THE APPLICANT AND 
AVAILABLE WITNESSES WHO HAVE KNOWLEDGE OF THE 
RESPONDENT THROUGH PERSONAL INFORMATION. 

SCREENING SHOULD INCLUDE A PERSONAL INTERVIEW 
WITH THE RESPONDENT WHEREUPON A DETERMINATION IS 
MADE TO PURSUE INVOLUNTARY CIVIL COMMITMENT OR TO 
DIVERT THE RESPONDENT TO LESS RESTRICTIVE 
TREATMENT AND CARE. THE INTERVIEW SHOULD BE 
CONDUCTED AT A COMMUNITY PORTAL AT A SPECIFIC 
TIME AND DATE OR, IF THE RESPONDENT IS UNWILLING 
OR UNABLE TO COME TO THE PORTAL, AT THE RESIDENCE 
OR OTHER LOCATION OF THE RESPONDENT OR, IF A 
PERSONAL FACE-TO-FACE INTERVIEW CANNOT BE 
ARRANGED WITHIN THE PRESCRIBED TIME LIMITS, THE 
INTERVIEW MAY BE CONDUCTED BY TELEPHONE. THE 
INTERVIEW SHOULD INCLUDE: (1) GIVING THE 
RESPONDENT A COPY OF THE COMPLETED APPLICATION 
AND AN ORAL EXPLANATION OF THE NATURE, PURPOSE, 
AND POSSIBLE CONSEQUENCES OF THE INTERVIEW; (2) 
WRITTEN NOTICE AND ORAL EXPLANATION OF ALL RIGHTS 
PRESCRIBED BY LAW, AND AN OFFER OF ASSISTANCE TO 
THE RESPONDENT TO REALIZE THOSE RIGHTS; AND (3) 
MENTAL HEALTH SERVICES SUCH AS CRISIS 
INTERVENTION, COUNSELING, MENTAL HEALTH THERAPY, 
AND OTHER PSYCHIATRIC, WELFARE, PSYCHOLOGICAL, 
AND LEGAL SERVICES AIMED AT AVOIDING UNNECESSARY 
AND INAPPROPRIATE INVOLUNTARY HOSPITALIZATION AND 
PROVIDING CARE AND TREATMENT IN THE LEAST 
RESTRICTIVE SETTING. 

(E) AT THE COMPLETION OF THE INVESTIGATION, REVIEW, 
AND SCREENING, THE GATEKEEPER SHOULD AGAIN 
DETERMINE WHETHER TO PURSUE COMMITMENT 
PROCEEDINGS, TO DIVERT THE CASE TO SOME 
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ALTERNATIVE TREATMENT OR CARE, OR TO TERMINATE 
ANY FURTHER ACTiONS IN THE CASE. 

IF THE GATEKEEPER DETERMINES THAT THE RESPONDENT 
MEETS THE COMMITMENT CRITERIA AND THAT THE 
RESPONDENT CANNOT BE SERVED IN A SETTING LESS 
RESTRICTIVE THAN THAT PROVIDED BY HOSPITALIZATION 
WITHOUT GIVING RISE TO IMVIEDIATE AND SUBSTANTIAL 
RISKS TO THE RESPONDENT OR OTHERS, THE GATEKEEPER 
SHOULD CAUSE THE RESPONDENT TO BE TAKEN TO A 
MENTAL HEALTH FACILITY PURSUANT TO INVOLUNTARY 
COMMilNENT. 

(F) THE GATEKEEPER SHOULD SUBMIT A REPORT OF THE 
REVIEW, INVESTIGATION, AND SCREENING TO THE COURT 
WITH THE APPLICATION FOR INVOLUNTARY CIVIL 
COMMITMENT. 

9. Diversion at Various Points 

LAW ENFORCEMENT PERSONNEL, MENTAL HEALTH PROFESSIONALS, 
SOCIAL WORKERS, JUDGES, AND OTHERS IN THE POSITION TO 
EFFECT THE INVOLUNTARY CIVIL COMMITMENT PROCESS AT ITS 
VARIOUS STAGES, SHOULD HAVE KNOWLEDGE OF, AND BE ABLE 
TO DIVERT RESPONDENTS TO, LESS RESTRICTIVE ALTERNA­
TIVES AT ANY OF THE VARIOUS POINTS AT WHICH THESE 
AGENTS OPERATE. 

l 0. Commitment Criterion 

A REQUIREMENT THAT INVOLUNTARY CIVIL COMMITMENT BE 
CONSISTENT WITH THE LEAST RESTRICTIVE ALTERNATIVE 
DOCTRINE SHOULD BE INCORPORATED AS PART OF THE 
COMMITMENT CRITERIA FORMALLY BY STATUTE OR COURT RULE 
OR INFORMALLY AS A MATTER OF PRACTICE. 

11. Voluntary Admission 

RESPONDENTS WHO HAVE BEEN COMMITTED INVOLUNTARILY TO 
INPATIENT TREATI4ENT SHOULD BE ABLE TO CONVERT TO 
VOLUNTARY INPATIENT ADMISSION STATUS AT ANY TIME IF 
THE DIRECTOR OF THE TREATMENT FACILITY OR HIS OR HER 
DESIGNEE DETERMINES THAT THE CONVERSION IS APPROPRIATE 
AND MADE IN GOOD FAITH. 

12. Petitions 

PETITIONS OR APPLICATIONS FOR INVOLUNTARY TREATMENT 
AND CARE, INCLUDING COURT-ORDERED MENTAL HEALTH 
EVALUATIONS PURSUANT TO INVOLUNTARY COMMITMENT, SHOULD 
ALLEGE THAT LESS RESTRICTIVE ALTERNATIVES ARE 
INAPPROPRIATE. 
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1 3. Negotiation and Settlement of Cases. I 

(A) ATTORNEYS REPRESENTING RESPONDENTS AND THE STATE 
IN INVOLUNTARY CIVl L CCf4MITMENT PROCEEDINGS I SHOULD NEGOTIATE AMD SETTLE CASES IN WHICH THE 
THERAPEUTIC AND PREVENTATIVE GOALS OF THE 
PROCEEDINGS CAN BE ACHIEVED BY ALTERNATIVES TO I INVOLUNTARY COMMITMENT. 

(B) IN THE NEGOTIATION AND SETTLEMENT OF EACH 
I APPROPRIATE CASE: 

(1) ATTORNEYS SHOULD ACTIVELY OBTAIN AND 
CONS I DER INFORMATION FROM LAW ENFORCEMENT I OFFICERS, MENTAL HEALTH PROFESSIONALS, 
PETITIONERS, AND FAMILIES OF RESPONDENTS; AND 

(2) SETTLEMENT PROPOSALS BY THE RESPONDENT'S I 
ATTORNEY SHOULD BE THOROUGHLY EVALUATED, 
FIRST BY THE STATE'S ATTORNEY AND THEN BY 

I THE COURT. 

( c) POLICIES AND PROCEDURES SHOULD BE DEVELOPED FOR 

I MONITORING RESPONDENTS' COMPLIANCE, AND 
RESPONDING TO CASES OF NONCOMPLIANCE, WITH THE 
TERMS AND CONDITIONS OF SETTLEMENTS. 

(D) A SYSTEM SHOULD BE ESTABLISHED SO THAT CURRENT I 
INFORMATION IS READILY ACCESSIBLE ABOUT 
COMMUNITY-BASED, LESS RESTRICTIVE TREATMENT AND 

I CARE FACILITIES AND PROGRAMS AND THEIR 
WILLINGNESS AND CAPACITY TO ACCEPT RESPONDENTS 
DIVERTED FROM INVOLUNTARY COMMITMENT. 

I 
14. Orientation and Education for Attorneys 

AN ORIENTATION AND A CONTINUING EDUCATION PROGRAM FOR I 
ATTORNEYS SHOULD BE PREREQUISITE TO INCLUSION ON AN 
APPOINTMENT LIST OF RESPONDENTS' ATTORNEYS AND SHOULD 

I INCLUDE INSTRUCTION REGARDING (1) THE LEGAL AND 
PRACTICAL APPLICABILITY OF THE LEAST RESTRICTIVE 
ALTERNATIVE DOCTRINE; (2) THE RESPONSIBILITY OF 

I RESPONDENT'S COUNSEL FOR EXPLORING LESS RESTRICTIVE 
ALTERNATIVES AND FOR OFFERING THESE ALTERNATIVES TO 
THE COURT; (3) THE CONTINUUM OF SERVICES, FROM 
INTENSIVE INPATIENT TREATMENT TO OUTPATIENT CARE, I AVAILABLE TO RESPONDENTS IN THE COMMUNITY; AND {4) 
ENLISTING THE ASSISTANCE OF MENTAL HEALTH AND SOCIAL 
SERVICE WORKERS IN IDENTIFYING, EXPLORING, AND 

I COMMUNICATING LESS RESTRICTIVE ALTERNATIVES TO 
INVOLUNTARY HOSPITALIZATION. 

I 
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15. Burdens of Proof 

(A) THE STATE SHOULD BEAR THE BURDEN OF PROVING THAT 
THE COURSE OF TREATMENT AND CARE IT ADVOCATES, 
FROM THE INITIAL STAGES OF INVOLUNTARY CIVIL 
COMMITMENT PROCEEDINGS TO EVIDENTIARY HEARINGS ON 
CONTINUED COMMITMENT IS THE LEAST RESTRICTIVE 
ALTERNATIVE. 

(B) ATTORNEYS REPRESENTING RESPONDENTS IN INVOLUNTARY 
CIVIL COMMITMENT PROCEEDINGS SHOULD EXPLORE 
TREATMENT ALTERNATIVES LESS RESTRICTIVE THAN 
INVOLUNTARY HOSPITALIZATION AND SHOULD PRESENT 
THESE ALTERNATIVES TO THE COURT. RESPONDENTS' 
ATTORNEYS SHOULD ENLIST THE ASSISTANCE OF SOCIAL 
WORKERS IN IDENTIFYING, EXPLORING, AND 
COMMUNICATING LESS RESTRICTIVE ALTERNATIVES. 

16. Cross-Examination of Mental Health Experts 

ATTORNEYS REPRESENTING RESPONDENTS AT COMMITMENT 
HEARINGS SHOULD CAREFULLY CROSS-EXAMINE EXPERT 
WITNESSES OFFERED BY THE STATE AS PROPONENTS FOR 
INVOLUNTARY HOSPITALIZATION. 

17. Court Disposition and Review 

AFTER CONSIDERING THE EVIDENCE AND ARGUMENTS 
PRESENTED, INCLUDING THE TREATMENT PLAN FOR THE 
RESPONDENT, IF ANY, THE COURT SHOULD IMPOSE THE LEAST 
RESTRICTIVE ALTERNATIVE AS DEFINED BY GUIDELINE 1. 

18. Outpatient Treatment and Care 

(A) WHENEVER APPROPRIATE, INVOLUNTARY OUTPATIENT 
TREATMENT OR A COMBINATION OF OUTPATIENT AND 
INPATIENT TREATMENT AND CARE SHOULD BE ORDERED BY 
THE COMMITMENT COURT AS A LESS RESTRICTIVE 
ALTERNATIVE TO INVOLUNTARY INPATIENT 
HOSPITALIZATION. 

{B) THE DIRECTOR OF THE MENTAL HEALTH CARE FACILITY 
PROVIDING INVOLUNTARY OUTPATIENT TREATMENT AND 
CARE, OR HIS OR HER DESIGNEE, SHOULD HAVE THE 
RESPONSIBILITY OF SUPERVISING RESPONDENTS ORDERED 
TO UNDERGO OUTPATIENT TREATMENT AND CARE AND 
MONITORING THEIR COMPLIANCE WITH THE TREATMENT 
PLAN. THE DIRECTOR OR DESIGNEE MAY REVOKE THE 
OUTPATIENT TREATMENT STATUS OF ANY RESPONDENT WHO 
FAILS TO COMPLY WITH THE OUTPATIENT TREATMENT 
PLAN. 
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19. Treatment Close to Respondent 1 s Community 

WHENEVER POSSIBLE, INVOLUNTARY TREATMENT AND CARE 
SHOULD BE PROVIDED IN OR SY A LOCAL MENTAL HEALTH 
TREATMENT AGENCY GEOGRAPHICALLY CONVENIENT FOR THE 
RESPONDENT. 

20. Release and Conditional Outpatient Treat~ent 

(A} AT ANY TIME WITHIN A PERIOD OF COURT-ORDERED 
COMMITMENT TO INPATIENT HOSPITALIZATION, THE 
DIRECTOR OF THE MENTAL HEALTH CARE FACILITY 
PROVIDING INPATIENT TREATMENT, OR HIS OR HER 
DESIGNEE, MAY, IN APPROPRIATE CASES, ORDER 
CONDITIONAL OUTPATIENT TREATMENT OR A COMBINATION 
OF PROVISIONAL OUTPATIENT TREATMENT AND INPATIENT 
TREATMENT. 

(B} THE DIRECTOR OR DESIGNEE SHOULD HAVE THE 
RESPONSIBILITY OF MONITORING AND SUPERVISING THE 
RESPONDENT. HE OR SHE MAY REVOKE THE CONDITIONAL 
OUTPATIENT STATUS IF THE RESPONDENT FAILS TO 
COMPLY WITH THE CONDITIONS OF THE OUTPATIENT 
PROGRAM. 

21. Least Restrictive Setting Within a Hospital 

JUDICIAL COMMITMENT TO INVOLUNTARY INPATIENT CARE 
SHOULD NOT PRECLUDE CONSIDERATION OF THE LEAST 
RESTRICTIVE TREATMENT SETTING WITHIN A HOSPITAL. ALSO 
IT SHOULD NOT PRECLUDE MODIFICATIONS IN THE TREATMENT 
AND CARE CONSISTENT WITH THE LEAST RESTRICTIVE 
ALTERNATIVE DOCTRINE, AT ANY TIME, IF WARRANTED BY 
CHANGES IN A RESPONDENT 1S CONDITION. 

22. Discharge Plan 

RELEASE OF RESPONDENTS FROM MORE RESTRICTIVE TO LESS 
RESTRICTIVE TREATMENT AND CARE SETTINGS SHOULD BE 
ACCOMPLISHED IN ACCORDANCE WITH A DISCHARGE TREATMENT 
PLAN DEVELOPED IN ACCORDANCE WITH THE LEAST 
RESTRICTIVE ALTERNATIVE DOCTRINE. 

xx vi 
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INTROOUCTI ON 

Involuntary civil commitment, the subject of considerable litigation, 

legislative activity, and public debate over the last two decades, 1 is 

the legal and psychosocial process whereby a person alleged to be 

mentally disordered and dangerous is restrained and treated against his 

or her will, presumably for his or her own good and the good of others. 

Thirty years ago, mentally disordered persons 11 certi fi ed 11 as sui tab 1 e for 

compulsory hospitalization were likely to be confined for long periods of 

time with little or no treatment, usually in large institutions with 

inadequate staff and disgraceful conditions. 2 

During the 1960s and 1970s, the humane and fair treatment of mentally 

disordered persons became a civil rights issue of the first order. The 

indeterminate confinement of allegedly mentally disordered persons to 

large, public 11mega-institutions 11 came under close public scrutiny and 

attack. Vigorous legal challenges led to improvements in the conditions 

of public mental hospitals and the provision of significant rights and 

legal safeguards for mentally disturbed persons facing compulsory 

~ hospitalization. These challenges addressed three related concerns: (1) 

the fairness of the procedures and the breadth of the legal standards for 

I 
I 
I 
I 
I 
I 

l. See Keilitz & Van Duizend, Current Trends in the Involuntary Civil 
tOimnitment of Mentally Disabled Persons, Rehab1litation 
Psychology (in press); Stromberg & Stone, A Model Law on Civil 
Commitment Of the Mentally Ill, 20 Harv. J. Legislation 275 (1983); 
Shah, Legal and Mental Health Interactions: Major Developments and 
Research Needs, 4 Int. J. L. & Psychiatry 21 9, 225--230 ( 1981 ) • 

2. See Goffman, Essays on the Social Situation of Mental Patients and 
ntner Inmates {Garden City, New York: Doubleday, 1961); Mechanic, 
Mental Health and Social Policy (Englewood Cliffs, New Jersey: 
Prentice Ha 11 , 1980). 
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coercive hospitlization. {it ~vas too easy to get peop1e into mental 

hospitals); (2) the fairness of the procedures and·the narrowness of the 

standards for release (it was too hard to get them out); and (3) the poor 

conditions and the inadequate or abusive treatment afforded those who had 

been involuntarily committed (people were not helped, and in some cases 

were harmed while they were confined). 3 

Policymakers and courts soon recognized that mentally disordered 

individuals have a constitutionally protected interest in being left 

alone, and if they are to be subjected to coercive interventions, they 

should be treated in the least restrictive environment and therapeutic 

program. The application of the doctrine of the "least restrictive 

alternative" to involuntary civil commitment became one of the most 

important trends in mental health law. 4 

The least restrictive alternative in involuntary civil commitment 

proceedings is that combination of therapeutic and preventative 

intervention provided by mental health and social service providers that 

is (a) conducive to the most effective and appropriate treatment which 

will give the mentally disordered person a realistic opportunity to 

improve his or her level of functioning, and is (b) no more restrictive 

of a person's physical, social, or biological liberties than is necessary 

to achieve legitimate state purposes of protection of society and 

provision of mental health treatment and care for the person's 

3. Keilitz & Van Duizend, supra note 1, at 

4. Hoffman & Foust, Least Restrictive Treatment of the Mentally Ill: A 
Doctrine in Search of its Senses, 14 San Diego L. Rev. 1100 (1977); 
Chambers, Alternatives to Civil Commitment of the Mentally Ill: 
Practical Guides and Constitutional Imperatives, 70 Mich. L. Rev. 
1107 (1972); Keiltz & Van Duizend, supra note 1, at 

4 
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own good.J In balancing the interests of the person, his or her 

family, and the state in detennining what is the least restrictive 

alternative in a particular case, judges, attorneys, law enforcement 

personnel, mental health professionals, social service providers, and 

others who make such a detennination must consider and weigh a number of 

conflicting factors. These factors include the environmental 

restrictiveness of the treatment setting; the psychological or physical 

restrictiveness of behavioral, chemical, or biological treatments; 

clinical variables including the person's behavior as it relates to the 

legal criteria for involuntary commitment; the relative risks and 

benefits of treatment alternatives; the family and community support 

available in the person's environment; the quality or likely 

effectiveness of the alternative care and treatment; the duration cf 

treatment; the likely risk that a person may pose to public safety; the 

availability, cost, and effective access to alternative treatment and 

care; the likelihood of the person's cooperation in, or compliance with, 

an alternative treatment program; and, finally, the mechanism for 

monitoring and reviewing a person's compliance with the conditions of 

alternative treatment programs. 6 

One cannot seriously consider the involuntary civil commitment 

process, and the state's intrusions upon individual liberties that the 

process may entail, without confronting fundamental differences of 

opinion and conflicting attitudes about mental disorder and society's 

proper response and responsibility to it. Questions about the 

5. See Guideline 1, Section III, this volume. 

6. Id. 
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effectiveness of, efficiency of, equity of, and public satisfaction with, 

the involuntar") civil commitment process combine in a basic concern with 

the best balance among complex and often competing societal interests: 

those of the individual, the family, and the state. The individual has 

an interest in being left alone, and even if compelling reasons exist for 

infringing upon his or her privacy or freedom, the individual has further 

interests in being treated fairly, honestly, and as well as possible. 

The family, friends, or acquaintances of the individual may have 

interests in making sure the individual is given the care and treatment 

he or she needs but is unwilling or unable to seek voluntarily. They may 

also have an interest in alleviating the burden that the person's failure 

to seek help voluntarily has placed upon them. Finally, the state has 

two primary interests: to protect its citizenry from dangerously 

mentally disturbed persons, and to care for its sick and helpless. In 

protecting these interests, the state has a duty not to create undue 

programmatic, fiscal, and administrative burdens by any procedures that 

it may be require. The 11 least restrictive alternative" doctrine may be 

useful for scrutinizing state intrusions upon individual liberties to the 

extent that it can balance, if not reconcile, these complex societal 

interests. 7 

An important distinction must be made between the application of the 

least restrictive alternative doctrine on a case-by-case basis, and its 

"more broadly focused constitutional application to scrut1~ize state 

action. 118 Within the last ten years, the doctrine's focus has shifted 

7. See Hoffman & Foust, at 1102-3. 

8. Id., at 1104.3. 
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from applications aimed at testing the rationality of policies, statutes, 

and rules to applications in individual cases. 9 However, the 

translation of the least restrictive alternative doctrine from theory 

into practice has faced difficulties. As one observer has noted, "while 

the doctrine prescribing use of the 'least restrictive alternative• has 

fairly clear meaning and reference to certain legal and constitutional 

values concerning infringement of personal freedom and liberty, the 

notion does not translate readily into mental health procedures and 

programs. 1110 Part of the difficulty may, of course, be attributed to 

the fact that the meaning of any 11 open concept" or "concept with open 

texture," like the doctrine of the least restrictive alternative, can 

never be "fully reduced to a set of concrete operations and observational 

terms. 1111 

Another difficulty faced in translating legal and social concepts 

into reality is the unavailability of resources, the barriers of 

formidable state and federal bureaucacies, and the sheer size and 

complexity of the cooperative effort required. 12 As Shah has observed, 

9. Id. 

10. Shah, supra note, 1, at 254 (emphasis in original). 

11. Roesch & Golding, Competency to Stand Trial 12 (Chicago: University 
of Illinois Press, 1980). 

12. See, e.g., Haldennan v. Pennhurst State School and Hospital, 467 F. 
Supp."""'T5U4 (E.D. Pa. 1983) (Parents objected to movement of their 
12-year old son from Pennhurst to less restrictive community 
placement); Halderman v. Pennhurst State School and Hospital, 566 F. 
Supp. 185 (E.D. Pa. 1983) (Contractual dispute between the state and 
a community-based service provider that threatened to close community 
home and return resident to hospital); see also, Chicago Report, 
Section II, this volume. - --

7 



11 [i]t is one thing to legislate or judicially mandate legal and other 

policy changes; it is quite another matter to secure their actual 

implementation. Thus, as important as refonns in legal policies (viz., 

the 'law on the books') certainly are, these accomplishments must not be 

confused with the end result (viz~, 1 1 aw in practice 1 
) • 

111 3 The 

difficulties of translating law into practice seriously threaten the 

value of the least restrictive alternative doctrine in mental health law. 

In their seminal study of the least restrictive alternative doctrine, 

Hoff~an and Foust, concluded that "the doctrine's current conceptualiza­

tion and application to the involuntary treatment of the mentally ill ••. 

raises serious questions about its implementation, definition and 

fundamental purpose. 1114 This conclusion, reached seven years ago, may 

still be valid today. 

This volume is the final report of a project, the Least Restrictive 

Alternative Project, to develop a model for the application of the 

doctrine of the least restrictive alternative in involuntary civil 

commitment proceedings. The model is meant to assist those applying the 

doctrine on a case-by-case basis in the myriad of situations arising in 

the involuntary civil commitment of mentally disordered person. What 

follows in Section II of this report is a detailed description and 

discussion of the application of the least restrictive alternative 

doctrine in the involuntary civil commitment systems of seven localities 

{Chicago, Kansas City, Los Angeles, Milwaukee, New York, Tucson, and 

Williamsburg-James City County). In Section III, we offer specific 

13. Shah, supra note_, at 255. 

14. Hoffman & Foust, supra note 4, at 1139. 
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guideiines for the application of the doctrine to the commitment system 

and its procedures. Based upon the detailed account in Section II of the 

doctrine 1 s application in the seven localities, these guidelines are a 

model meant to bridge the wide gap between the theoretical demands of the 

doctrine and the difficulties of applying it in practice. To the extent 

that this model, supported by the detailed descriptions of the involuntary 

civil commitment systems in seven localities and of the contingencies of 

the application of the least restrictive alternative doctrine in those 

localities, 15 is available for public knowledge and discussion, needed 

improvements in involuntar; civil commitment can be facilitated. 

STUDY METHODS 

The purpose of the Least Restrictive Alternative Project, which began 

in October 1982 and ended June 1984, was to d.evelop a model (i.e., a 

representaton to show the general structure} for the fair and workable 

application of the 11 least restrictive alternative 11 doctrine in 

involuntary civil commitment proceedings. This project was designed to 

develop new knowledge about the application of the least restrictive 

15. See, Shah, supra note 1, at 253 ("Although many useful descriptive 
studies of courts, other legal system agencies, mental hospitals, and 
social agencies have been done, such research needs to be updated 
fairly regularly •... What was known a few years ago may not be 
relevant now; what is learned about the behaviors in one setting or 
context may not be true in others. In short, since most social 
science findings pertain to phenomena that are constantly changing, 
the relevant knowledge and information must regularly be refreshed 
and updated."). 

9 



alternative doctrine in involuntary civil commitment proceedings. More 

specifically, project efforts were to focus on studying existing 

procedures for identifying, exploring, and using less restrictive 

alternatives for the placement of mentally disordered, developmentally 

disabled, and elderly persons in mental health care and treatment 

settings in seven locations across the country. 

Site selection was based on a purposive sampling scheme including the 

following considerations: 1) locations where project staff could expect 

relatively easy access to information due to prior professional contacts 

with prospective participants; 2) geographic distribution; and 3) 

population of potential sites. Based on these considerations, the seven 

sites selected were: 

. Geographic City County 
Distribution PoEulation16 Population 1 6 

Chicago, IL Midwest-North 3, 005, 072 5,253,655 
Kansas City, MO Midwest-Central 448, 1 59 629,266 
Los Angeles, CA Southwest 2,966,850 7, 477' 503 
Milwaukee, WI Midwest-North 636' 212 964,988 
New York City, NY Northeast 7' 071. 639 
Tucson, AZ Southwest 330,537 531'443 
Williamsburg-James 

City County, VA Mid-Atlantic 9,870 22,763 

The primary data collection method was field research conducted by 

project staff in the seven project sites. Field research was 

supplemented by the collection, review, and analysis of relevant state 

statutes, court rulings, scholarly literature, and other background 

documentary materials. The project was conducted in three phases: 

state-of-the-knowledge assessment, field research,. and model development. 

16. United States Bureau of the Census, A Statistical Abstract 
Supplement: County and City Data Book 1983 (Washington, D.C.: U.S. 
Government Printing Office, 1983). 
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In the first phase, the statutes of the seven states pertaining to 

the provision and use of less restrictive alternatives were collected, 

reviewed, analyzed and compared. The prescribed legal process for the 

application of the least restrictive alternative to the commitment 

proceedings in each site was delineated carefully to aid the field 

research and allow for comparisons across states. Relevant court rulings 

were identified using traditional legal research methods. Finally, a 

broad search of the legal, mental health, and social science literature 

relevant to the study was undertaken. The comprehensive review of the 

state statutes, case law, and professional literature provided the basis 

for identifying the issues and problems related to the application of the 

doctrine of least restrictive alternative. The results of the project's 

first phase are documented in the project report, Least Restrictive 

Alternatives in Involuntary Civil Commitment: Summary of Statutes in 

Seven States, Case Law Review, and Annotated Bibliography. 17 The 

results of this first phase are also reflected in the site reports in 

Section II of this volume. 18 

Although the least restrictive alternative doctrine's legal meaning 

in other contexts is relatively clear, its translation into involuntary 

civil commitment practices has been problematic. By studying, in the 

17. Perspectives on Mental Disability and the Law, (Occasional Paper No. 
7; National Center for State Courts). The Occasional Paper Series, 
Perspectives on Mental Disability and the Law, is published by the 
Institute on Mental Disability and the Law of the National Center for 
State Courts. The Series consists of papers and monographs that 
address questions arising from the interaction of the mental health 
and justice system. 

18. See, for example, Comparison of Statutory Provisions, Appendix, Los 
Angeles Report, Section II, this volume. 

11 



second phase of the Least Restrictive Alternative Project, the civil 

commitment system in saven icca1ities throughout the country, the project 

staff assessed the use of the doctrine to determine how its application 

may be improved. Preliminary site visits were made to identify 

knowledgable interview respondents in each site. Contacts in each site, 

most often starting with a local judge or a mental health official, were 

approached by letter and telephone prior to each visit. The preliminary 

visits, which generally lasted two or three days, were used to develop 

additional contacts, establish rapport with local officials, and obtain 

preliminary information about the existence and use of less restrictive 

alternatives. In addition, whenever schedules permitted, relevant court 

proceedings were observed by project staff. 

Refinement of the project staffs' understanding of the issues, 

problems and actual use of less restrictive alternatives took place 

following the preliminary visits. This refinement included review and 

analysis of field notes, statements of administrative policies, agency 

manuals, and memoranda obtained in each of the sites. In addition, 

schedules for the field research were prepared and coordinated with 

project participants. 

The field research focused on the application of the least 

restrictive alternative doctrine at the level of practice. Interviews 

were conducted with hundreds of judges, court personnel, attorneys, and 

mental health professionals. Involuntary civil commitment hearings and 

other commitment proceedings conducted during the time of the field 

research were observed whenever possible. Two project staff members 

travelled to each site. This allowed one staff member to concentrate on 

conducting the interviews while the other staff member recorded 

12 
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infonnation. This procedure increased the reliability of the record. 

Following the interviews, project staff members verified the consistency 

of their impressions and reconciled any differences. 

Interview respondents (including judges, social service 

administrators, attorneys, hospital and community mental health center 

administrators, patient advocates, and other social service providers) 

were generally interviewed individually. The foci of the interviews 

varied depending on the occupation or responsibilities of the interviewee 

but always included details relevant to the operation of the involuntary 

civil commitment system in the site, actual application of the least 

restrictive alternative doctrine, perceived problems, and innovative 

techniques. 

The interviewees were purposively chosen because they were identified 

as the most well-informed and influencial individuals in the involuntary 

civil commitment system. It is important to note that the people with 

whom interviews were conducted were not a statistically representative 

sample in any sense, nor was it feasible for project staff to validate, 

in any technical sense, whether the interviewees' responses actually 

coincided with practice. This approach was generally consistent with the 

goal of the project; that is, to gain insight into how the doctrine of 

the least restrictive alternative is actually applied in involuntary 

civil commitment proceedings and how such application may be improved 

based upon the perspectives of individuals with extraordinary and 

authoritative abilities to understand and comment on it. It is 

acknowledged, however, that the responses may not represent the norm for 

13 



practice in the p~ject site or elsewhere. Some perspectives may have 

been underrepresented or not represented at all. 19 

Finally, in the last phase o·F the project, project staff attempted to 

integrate the state-of-the-knowledge assessment of the first phase with 

the results of the field research conducted in the second phase. A 

qualitative content analysis was perfonned on the interview data. 

Interview data, observational data, and other documentary material {e.g., 

fonns and agency reports) were compared to validate the information. 

Note was made of topics of significance, points of consistent agreement, 

and points of disagreement. Project staff prepared seven detailed 

reports describing the application of the least restrictive doctrine to 

the involuntary civil commitment proceedings in the seven localities 

studied. 20 Lastly, project staff developed guidelines for the 

application of the doctrine. Together with the detailed accounts of the 

doctrine's application in the seven localities, these guidelines 

represent a model meant to bridge the wide gap between the theoretical 

demands of the doctrine and the difficulties of applying it in practice. 

The results of this final phase of the project are documented in the 

following Section II and III of this report. 

19. For example, persons who were the subject of involuntary civil 
commitment proceedings and who may have benefitted most from the 
application of the least restrictive alternative doctrine were not 
interviewed. The perspectives of these persons may be drasticaifY 
different than the perspectives of those who execute the involuntary 
civil commitment proceedings. The observation of actual cases as 
they move through the various stages of the involuntary civil 

·commitment process, possibly enriched by the accounts of the patients 
themselves is a particularly attractive inquiry which was, 
unfortunately, beyond the scope of the Least Restrictive Alternative 
Project. Such omissions do not make the present work less valid but 
only incomplete--an unfortunate flaw of most social research. 

20. See Section II, this volume. 
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INTRODUCTION 

Project staff conducted intensive field research in each of the seven 

Project sites (Chicago, Kansas City, Los Angeles, Milwaukee, New York, 

Tucson, and Williamsburg) from February through July of 1983. Interviews 

were conducted with judges, court personnel, attorneys, police officers 

and mental health professionals in each of the seven sites. Commitment 

hearings and other proceedings conducted during the field research were 

observed whenever possible. The results of this field research are 
J 

presented in the seven site reports included in this section. 

Each report examines the requirements for application of the least 

restrictive alternative doctrine that appear in that jurisdiction's 

statutes and case law, and any relevant regulations or guidelines. These 

requirements vary substantially from state to state. The reports focus 

primarily on how and whether these requirements are translated into 

actual practices in the localities studied. Particular attention is 

given to practices or provisions that are unique or innovative. 

Practices arising independently of legal requirements are also 

discussed. The field research and resulting site reports comprised the 

raw materials for development of the Guidelines appearing in Section III. 

17 
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THE LEAST RESTRICTIVE 
ALTERNATIVE DOCTRINE IN 

LOS ANGELES COUNTY 
CIVIL COMMITMENT 

BRADLEY D. McGRAw.;s 

lNGO KEILITZU 

In the practice of law, just as in the practice of other professions or 
trades, it is often the mores and customs which deserve the atten­
tion usually paid to the written rules of substance and procedure. 
Although thousands of words are written about the subtle points 
of a significant court decision or statutory revision, usually limited 
analysis is given to what can be termed the socialii.ation of the 
law. 1 

INTRODUCTION 

Although the least restrictive alternative doctrine's legal mean­
ing in other contexts is relatively clear,2 its translation into involun­
tary civil commitment practice has been problematic.3 By studying 
the civil commitment systems in Los Angeles County and six other 
localities throughout the country,4 the Institute on Mental Disability 

• Staff Attorney, Institute on Mental Disability and the Law, National Center for State 
Courts; B.A., Radford University; J.D., Marshall-Wythe School of Law, College of William 
and Mary. 

00 Director, Institute on Mental Disability and the Law, National Center for State 
Courts; Lecturer (Mental Health Law), Marshall-Wythe School of Law, College of William 
and Mary; B.A., Drew University; M.S., Ph.D. (Experimental Psychology), Kansas State 
University. 

I. Perlin, The Legal Status of the Psychologist in the Courtroom, 4 MENTAL DISABILITY 
L. REP. 194 (1980). 

2. See infra note 10 and accompanying text. 
3. Shah, Legal and Mental Health System Interactions: Major Developments and Re· 

search Needs, 4 Ir-.-r'L J. OF LAW & PSYCHIATRY 219, 253 (1981). 
4. Chicago, Kansas City (Missouri), Milwaukee, New York, Tucson, and Williams­

burg/James City County (Virginia). 
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and the Law of the National Center for State Courtsj is assessing the 
use of the doctrine to det1::rmine how its application may be im­
proved.6 The study focuses on the application of the least restrictive 
alternative doctrine at the practice level.7 The Institute plans to de­
velop met.hods which will enhance the symbiotic functioning of the 
mental health and judicial systems in achieving the ideal of the least 
restrictive alternative doctrine. This article focuses not on reported 
appellate case law, but rather, it documents observations, impres­
sions and conclusions regarding the least restrictive altemati ve doc­
trine as it appears in Calif omia statutes and as it is applied in Los 
Angeles County in the vast majority of cases which never reach ap­
pellate review. 

In the seventeen years since it was first the subject of mental 
health litigation,8 the application of the "least restrictive alternative" 
doctrine has been one of the most important trends in mental health 
law.9 The doctrine holds that "governmental action must not in­
trude upon constitutionally protected interests to a degree greater 
than necessary to achieve a legitimate purpose." 10 The doctrine was 
first applied in mental health litigation in Lake v. Cameron, 11 when 
Chief Judge Bazelon, speaking for the majority of the United States 
Court of Appeals for the District of Columbia, stated: "Deprivations 
of liberty solely because of dangers to the ill persons themselves 
should not go beyond what is necessary for their protection." 12 

5. The National Center for State Courts (founded in 1971) is a private, nonprofit organi­
zation dedicated to the improvement of court operations and the administration of justice at 
the state and local levels throughout the country. It functions as an extension of the state court 
systems. working on their behalf and responding to their priorities. The Institute on Mental 
Disability and the Law was established in 1981 as an arm of the National Center for State 
CourtS to provide applied research, program evaluation, and technical assistance to the state 
courts and allied agencies in the area of mental disability and the law. 

6. This study was made possible by a grant (#90AJl001) from the United States Depart­
ment of Health and Human Services and a grant from the Victor E. Speas Foundation of 
Kansas City, Missouri. Points of view and opinions expressed herein are those of the authors 
and do not necessarily represent the official policies of the funding agencies or the National 
Center for State Courts. 

7. The primary method of inquiry is field research in the seven cities, supplemented by 
the collection, review, and analysis of selected statutes, court rulings, and relevant literature. 

8. See Lake v. Cameron, 364 F.2d 657 (D.C. Cir. 1966). 
9. Hoffman & Foust, Least Restrictive Treatment of the Mentally Ill· A Doctrine it1 Search 

of its Senses, 14 SAN DIEGO L. REV. 1100 ( 1977); see Chambers, Alternatives to Civil Commit­
ment of the },/en/ally Ill· Practical Guides and Constitutional Imperatives, 70 MICH. L. REV. 

1107 (l9i2). 
JO. Hoffman & Foust, supra note 9, at 1101. 
11. 364 F.2d 657. 
12. Id. at 660. This decision derived from a statutory rather than a constitutional right to 

the least restrictive alternative. See id. at 659. The district court had denied writ of habeas 
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Since the Lake v. Cameron decision, both federal 13 and state 14 courts 
throughout the country have recognized the doctrine in mental 
health litigation. All states except Alabama, Mississippi, and Ore­
gon have enacted statutes which require, in some form, that mental 
health treatment be administered in the manner or setting which is 
least restrictive of personal liberty. 15 

The California Community Mental Health Services Act 16 con­
tains many provisions which either explicitly or implicitly acknowl­
edge the least restrictive alternative doctrine. 17 For instance, mental 
health treatment should be provided in ways least restrictive of per-

corpus to an involuntary patient seeking release from a hospital. Id. at 658-59. The court of 
appeals remanded the case to the district court for inquiry into alternative courses of treat­
ment. Id. at 661. The court of appeals said that "[t]he alternative course of treatment or care 
should be fashioned as the interests of the person and of the public require in the particular 
case." Id. at 660. 

13. See e.g., Covington v. Harris, 419 F.2d 617 (D.C. Cir. 1969). A civilly committed 
patient petitioned for writ of habeas corpus, seeking transfer from a maximum security ward to 
some less restrictive ward within the same hospital. Id. at 619. In reversing the district court's 
denial of the writ, the court of appeals stated: 

[T]he principle of the least restrictive alternative ronsistent with legitimate purposes 
of a commitment inheres in the very nature of civil rommitment, which entails an 
extraordinary deprivation of liberty justifiable only when the respondent is "mentally 
ill to the extent that he is likely to injure himself or other persons if allowed to remain 
at liberty" \D.C. Code§ 21-544 (1967)] A statute sanctioning such a drastic curtail­
ment of the rights of citizens must be narrowly, even grudgingly, ronstrned in order 
to avoid deprivation of liberty without due process of law. 

Id. at 623. See also Association for Retarded Citizens of North Dakota v. Olson, 561 F. Supp. 
473 (D.N.D. 1982); Eubanks v. Clarke, 434 F. Supp. 1022 (E.D. Pa. 1977); Gary W. v. Louisi­
ana, 437 F. Supp. 1209 (E.D. La. 1976); Welsch v. Likins, 37J F. Supp. 487 (D. Minn. 1974); 
Lessard v. Schmidt, 349 F. Supp. 1078 (E.D. Wis. 1972), vacated and remanded on other 
grounds, 414 U.S. 473 (1974), on remand, 379 F. Supp. 1376 (E.D. Wis. 1974), vacated and 
remanded on other grouno/, 421 U.S. 957 (1975), on remand 413 F. Supp. 1318 (E.D. Wis. 
1976) (reinstating 379 F. Supp. 1376). 

14. See e.g., Kesselbrenner v. Anonymous, 33 N.Y.2d 161, 350 N.Y.S. 2d 889 (1973). The 
Court of Appeals of New York held unconstitutional a statute which required transfer of se­
verely dangerous civilly committed patients (whose ronfinement was not based on a criminal 
charge or conviction) to a rorrectional facility. The court reasoned: "To subject a person to a 
greater deprivation of personal liberty than necessary to achieve the purpose for which he is 
being ronfined is, it is clear, violative of due process." Id. at 892. See also In re Gandolfo, 136 
Cal. App. 3d 205, 185 Cal. Rptr. 911 (1982); Aden v. Younger, 57 Cal. App. 3d 662, 129 Cal. 
Rptr. 535 (1976); b re Collins, 102 Ill. App. 3d 138, 429 N.E.2d 531 ( 1981 ); In re Estate of 
Newman, 604 S.W.2d 815 (Mo. Ct. App. 1980); Patients v. Camden County Board of Chosen 
Freeholders. No. L-33417-74P.W. (N.J. Super. Ct. January 19, 1981); In re D.D., 118 N.J. 
Super. l, 285 A.2d 283 (1971); In re Andrea B., 94 Misc. 2d 919 (1978). 

15. Lyon, Levine & Zusman, Patient's Bill of Rights: A Survey of State Statutes, 6 
MENTAL DISABILITY L. REP. 178, 181-83 ( 1982). In 1977, thirty-five jurisdictions either explic­
itly or implicitly acknowledged the least restrictive alternative doctrine in statute. Hoffman & 
Foust, supra note 9, at 1115. 

16. CAL. WELF. & INST. CODE§§ 5000-5999 (West 1972 & Supp. 1983). 
17. See Appendix to rompare California's statutory provisions with those of the six other 
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sonal libeny. t3 A county-designated agency must investigate less re­
strictive alternatives before the coun may order conservatorship for 
a gravely disabled person. 19 In addition, community residential 
treatment systems must be d1eveloped in such a way that individuals 
may be served in the most appropriate, least restrictive level of 
service.20 

How are these and similar statutory provisions applied in the 
actual, every day practices of the mental health/judicial system? 
Does their presence affect the decision-making process of the court, 
agency, or persons responsible for placing a person in a particular 
setting for mental health services? Or more fundamentally, does the 
least restrictive alternative doctrine make any practical difference in 
the placement decision?21 

Before discussing the various areas in which the least restrictive 
alternative doctrine is applied in the Los Angeles County involun­
tary civil commitment system, we shall first summarize the involun­
tary civil commitment process to provide a framework for our 
discussion. 

I. OVERVIEW OF CIVIL COMMITMENT22 

The involuntary civil commitment process in Los Angeles 
County can be described in terms of six steps. These steps are 
presented here in roughly chronological order, although the proce­
dures a particular person may undergo will depend on his or her 
alleged mental condition and, thus, on the form of commitment pur­
sued for the person. The steps include initiation of commitment pro­
ceedings, 72-hour evaluation and treatment, 14-day certification, 
probable cause hearings, continued commitment, and judicial 
hearings. 

California's Lanterman-Petris-Short Act23 provides for two 

jurisdictions in which the Institute is studying the application of the least restrictive alternative 
doctrine. · 

18. CAL. WELF. & INST. CODE§ 5325.l(a) (West Supp. 1983). 
19. Id. at§ 5354. 
20. /tl. at§ 5459. 
21. At least two commentators have feared that the least restrictive allemative doctrine is 

a "hollow promise or humane assistance to those who have already suffered too long from 
society's indifference." Hoffman & Foust, supra note 9 at 1154. 

22. A detailed d=:ription of civil commitment in Los Angeles County may be found in I. 
KE!LITZ, w. L. FITCH & B.D. McGRAW, INVOLUNTARY CIVIL COMMITMENT IN Los ANGELES 

COUNTY (1932); or Keilitz, Fitch & McGraw, A Study of Involuntary Civil Commitment in Los 
Angeles Coun~y, 14 Sw. L. J. (1983). 

23. CAL. WELF. & INST. CooE §§ 5000-5550 (West 1972 & Supp. 1983). 
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methods of initiating commitmeni, an emergency and a non-emer­
gency procedure. Emergency24 commitment of an allegedly men­
tally disordered individual, or respondent, 25 entails detention by a 
peace officer. or a county-designated mental health professional. and 
72-hour emergency treatment and evaluation in a county-designated 
facility. The non-emergency26 procedure, entailing preliminary 
screening and the filing of a petition, is virtually never used in Los 
Angeles County.27 After a respondent is involuntarily admitted for 
72-hour treatment and evaluation, the facility's staff determines the 
initial course of treatment and whether a continued period of com­
mitment is warranted. 28 

The respondent may be "certified" for an additional 14 days of 
involuntary treatment if: (1) the respondent has been found to be a 
danger to him or herself or others, or is gravely disabled, as a result 
of mental disorder; (2) the respondent has been advised of, but has 
not accepted, voluntary treatment; and (3) the facility can provide 
treatment.29 The 14-day certification is performed ex parte by 
mental health professionals.30 Each certified respondent is entitled 
to a probable cause hearing within seven days of initial detention.31 

The burden to seek habeas corpus relief, however, is on the respon­
dent. 32 If such judicial review is sought, a hearing must take place in 
the superior court within two days after the petition is filed. 33 

Three legal avenues may lead to continued involuntary commit­
ment following the 14-day certification period: 14-day 
recertification of imminently suicidal respondents, 180-day 
postcertification of respondents dangerous to others, and conserva-

24. Id. at§ 5150 et seq. A strict reading of§ 5150 suggests that "emergency" procedures 
may be an incorrect way of characterizing these procedures. While § 5150 authorizes deten­
tion, it applies the same substantive criteria as prescribed for court-ordered evaluation (i.e. , 
danger to self or others or grave disability; compare Id. at §§ 5150 and 5200). Thus, no "emer­
gency" is expressly required. As a practical matter, however, the provision is generally inter­
preted as applying to situations in which expedited procedures are needed. 

25. Hereinafter, the !erm "respondent" will be used to refer to any individual who is the 
subject of involuntary civil commitment proceedings, including those less formalized proceed­
ings occurring before court intervention. 

26. CAL. WELF. & INST. CODE§ 5200 (West 1972). See infra note 82. 
27. Los Angeles County Superior Court, 1978 and 1979 Executive Officer Report 25 

(1979). See infra note 8i. 
28. CAL. WELF. & INST. CODE § 5152 (West 1972). 
29. Id. at § 5250 (West Supp. 1983). 
30. Id. at § 5251. 
31. Id. at §§ 5254, 5256. 
32. Id. at§ 5275 (West 1972). 
33. Id. at § 5276. 
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torsn1p (either 30-day or one-year) of gravely disabled persons. 
Recertification of imminently suicidal respondents is effected identi­
cally to the original 14-day certification.34 California law apparently 
limits continuous involuntary treatment of respondents who are 
"only" dangerous to themselves (suicidal) to a maximum of 31 days 
(72-hour detention for evaluation and treatment, plus 14-day certifi­
cation, plus 14-day recertification). A person dangerous to others 
because of mental disorder may be detained for up to 180 days. 35 

During this 180-day postcertification period, however, the respon­
dent may be released to involuntary outpatient treatment rather than 
being confined in an inpatient hospital.36 Temporary (30-day) con­
servatorship for a person alleged to be mentally ill and gravely dis­
abled can be effected by an ex parte judicial order.37 A mandatory 
judicial review is 'held to determine whether a full (one-year) conser­
vatorship should follow. 38 

In addition to the initial probable ~ause hearing, three hearings 
may be held on behalf of respondents involved in California's civil 
commitment process. A respondent may request a habeas corpus 
hearing whether detention is based on danger to self, danger to 
others, or grave disability.39 Two hearings are mandatory: if the re­
spondent is to be detained beyond the 14-day certification period on 
the basis of danger to others, a postcertification hearing must be 
held;40 if a one-year conservatorship is sought for a gravely disabled 
person, a conservatorship hearing must be held.41 A 180-day 
postcertification hearing must be held within four days after the 
treating mental health personnel petitioned the court to order the 
additional treatment period.42 A facility may hold a respondent for 

·three days beyond the 14-day certification period to file a conserva­
torship petition.43 The hearing is to be held within 30 days during 
which time a designated agency performs an extensive investigation 
of the respondent's condition and alternatives to the appointment of 
a conservator.44 

34. Id. at§ 5261 (West Supp. 1983). 
35. Id. at § 5300. 
36. Id. at§ 5305. 
37. Id. at § 5352.1. 
38. Id. at § 5365. 
39. See id. at § 5275. 
40. Id. at § 5303. 
41. Id. at§ 5365. 
42. Id. at § 5303. 
43. Id. at § 5352.3. 
44. Id. at § 5354. 
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II. LEGISLA:-IVE INTENT 

The Community Mental Health Services Act,45 consisting of the 
Lanterman-Petris-Short (LPS) Act46 and the Short-Doyle Act,47 con­
tains three statements of legislative intent to promote alternatives to 
institutional care and treatment for voluntary and involuntary pa­
tients in Califomia.48 First, the legislative intent behind LPS, among 
other things, is to promote an end to inappropriate, indefinite, and 
involuntary commitments of mentally disabled persons.49 "Deinsti­
tutionalization,"50 as expressed in this first provision, is a pervasive 
theme in LPS and related statutes. Although the overriding intent to 
promote deinstitutionalization does not expressly include reference 
to the least restrictive alternative doctrine, many provisions in LPS 
and related statutes reveal a clear intent to promote alternatives. We 
will discuss these provisions in subsequent sections of this article. 

A second statement of legislative intent more directly reflects 
the least restrictive alternative doctrine.51 In 1978, the California 
Legislature amended LPS by enacting the Community Residential 
Treatment System Act.52 The Legislature declared in amending 
LPS: "It is the intent of the Legislature to establish a system of resi­
dential treatment programs in every county which provide, in each 
county, a range of available services which will be alternatives to 
institutional care and are based en principles of residential, commu­
nity-based treatment."53 Section 1 of the 1978 Statutes of California, 
chapter 1233, provided: 

The Legislature finds and declares that the current Mental Health 
system provides insufficent alternatives to institutionalization and 
hospitalization for those citizens entering that system, and further 
finds and declares that the need exists for a full system of alterna­
tives to institutional settings which have as a focus the rehabilita­
tion of clients of the mental health system, and further finds and 
declares that a full system of alternatives to institutionalization, 
with coordination in each county, is necessary to provide a real 

45, CAL WELF, & lNST. CODE,§§ 5000-5999 (West 1972 & Supp. 1983). 
46, Id, at §§ 5000-5368. 
47, Id, at §§ 5600-5767, 
48. Id. at§§ 5001, 5450, 5600 (West Supp, 1983). 
49, Id, at§ 5001(a)-(d). 

50. See infra text accompanying note 58. 
5 L See CAL WELF. & INST. CODE§ 5450 (West Supp. 1983), 
52. 1978 Cal. Stats, 3978 (codified at CAL. WELF. & INST, CODE §§ 5450-5466 (West 

Supp, 1983)), 
53, CAL WELF, & INST. CODE§ 5450 (West Supp. 1983), 
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alternative to institutionalization.54 

The Community Residential Treatment System Act is more fully 
discussed in this article's next section. 

Finally, the legislative intent behind the Short-Doyle Act is "to 
organize and finance community mental health services for the men­
tally disordered in every county through locally administered and 
controlled community mental health programs."55 A goal of the 
community mental health programs provided under the Short-Doyle 
Act is "[t]o assist persons who are institutionalized, or who have a 
high risk of becoming institutionalized, because of a mental disorder, 
to lead lives which are as normal and independent as possible, con­
sistent with their individual capacities and desires."56 

When LPS and the Short-Doyle Act were enacted, California 
was the front-runner in the deinstitutionalization movement. 57 The 
three statements of legislative intent discussed above express the goal 
of deinstitutionalization more directly than they address the least re­
strictive alternative doctrine. Simply stated, deinstitutionalization is 
"removing [patients] from hospitals and other institutions to alterna­
tive care settings."58 Although the deinstitutionalization movement 
was, in part, a specific response to the least restrictive alternative 
concept,59 both in its expression as a legislative goal and in its imple­
mentation, deinstitutionalization has created an artificial dichotomy 
between institutions and alternatives to institutions. The least re­
strictive alternative doctrine does not require such a dichotomy. The 
doctrine requires the least restrictive setting and manner of treat­
ment and care appropriate for an individual. The setting may be 
community-based or it may be one of a continuum of settings within 
an institution. 60 

Commentators have suggested that the increasing criticism of 
deinstitutionalization has resulted not from its policy but from its 

54. 1978 Cal. Stats. 3978. 
55. CAL. WELF. & INST. CODE § 5600 (West Supp. 1983). 
56. Id. at § 5600(a). 
57. See Whitmer, From Hospitals 10 Jazls: The Fare of California's Deinsliturionalized 

Menral(y Ill, 50 AM. J. 0RTHOPSYCHIATRY 65 (1980); Kiester, Mental Hospitals and Alternative 
Care, 37 AM. PSYCHOLOGIST 349 (1982). 

58. Kiesler, supra note 57, at 349. One researcher has suggested that LPS was enacted for 
fiscal reasons - to save the state money by replacing the costly state hospital care system with 
less expensive alternatives. c. w ARREN, THE COURT OF LAST RESORT 22 ( 1982); See also 
CAL. WELF. & INST. CODE§ 500J(f). 

59. Kiester. supra note 57, at 349. 
60. See infra note 91 and accompanying text. 
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ineffective implementation.61 Patients have been released into the 
community without adequate provision for their treatment and care, 
a situation e~acerbated by the inadequate funding provided for de­
velopment of community resources.62 Refinement of deinstitutional­
ization policy may, however, encourage solutions to the 
implementation problem. One possibility is to enhance the scope 
and meaning of deinstitutionalization by recognizing the least re­
strictive alternative doctrine as an operative principle. Another is to 
simply replace deinstitutionalization policy with the least restrictive 
alternative doctrine. 

The California Legislature's exclusion of a clear expression of 
the least restrictive alternative doctrine in its statement of legislative 
intent does not make California unique among states.63 Impor­
tantly, however, it means that the statutory provisions enacted pur­
suant to the intent need not be specifically construed in light of the 
doctrine. This becomes increasingly important because the Legisla­
ture has not uniformly applied the least restrictive alternative doc­
trine throughout the mental health statutes. It has expressly applied 
the doctrine in only three areas: development of community resi­
dential treatment systems,64 the right to treatment,65 and placement 
in conservatorship services.66 

Ill. COMMUNITY RESIDENTIAL TREATMENT SYSTEM 

The California Legislature has directly applied the least restric­
tive alternative doctrine in providing for the establishment and oper­
ation of a continuum of alternatives to institutional settings:67 a 
community residential treatment system must be developed in such a 
way that patients "[m]ay move within the continuum to the most 
appropriate, least restrictive level of service."68 Residential and day 

6i. See Pepper & Rygiewicz, Testimony for the Neglected: The Menra!(y Ill in the Post· 
Deinsritutiona/ization Age. 52 AM. J. OP.THOPSYCHIATRY 388 (1982); Whitmer, supra note 57. 

62. Pepper & R yglewicz, supra no1e 61. at 388. 
63. See Appendix. At least one state expresses the least restrictive alternative doctrine as 

the legislative policy behind its mental health act. Wis. STAT. ANN.§ 51.001(1) (West Supp. 
1983) (intent to "assure all people in need of care access to the least restrictive treatment alter­
native appropriate"). 

64. CAL. WELF. & INST. CooE § 5459. See infra notes 67-79 and accompanying text. 
65. Id. at§§ 5325. l, 5326.6, 5326.7. See infra notes 88-99 and accompanying text. 
66. Id. at §§ 5354, 5358. See infra notes 100-53 and accompanying text. Statute does not 

require, for example. that recertification of suicidal persons or postcertification of persons dan­
gerous to others be the least restrictive alternative. 

67. See 1d. at §§ 5450, 5458. 
68. Id. at§ 5459. The Los Angeles County Department of Mental Health's primary goal 
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facilities included in the svstem must be as similar as oossible to nor-
- i 

mal home environments without sacrificing client safety and care.69 

Residential alternatives that must be included in a system are short­
term crisis alternatives, long-term programs, transitional services, 
structured living arrangements, rehabilitation day treatment pro­
grams, socialization centers, in-home programs, and volunteer-based 
companion programs.70 

Many interviewed members of the mental health and judicial 
community in Los Angeles County71 stated that the availability of 
alternatives is the key to applying the least restrictive alternative 
doctrine. Although a wide array of residential care services is des­
perately needed in Los Angeles County, however, such services are 
sparsely available.72 The lack of community residential facilities is a 
problem not only in Los Angeles County but statewide, as demon­
strated by the "California Model," a prototype developed "to serve 
as the framework for the development and financing of a compre­
hensive community mental health program in California so that in­
dividual and community needs can be met."73 

for the 1980's reflects the Legislature's purpose of providing a spectrum of care. That goal is 
"to establish a comprehensive and coordinated single system of care with a full range of serv­
ices in each Region at multiple locations. available and accessible to all the residents.of the 
County, primarily focusing on the severely and chronically mentally disordered population." 
ELPERS, J.R .• Los ANGELES COUNTY DEPARTMENT OF MENTAL HEALTH GOALS AND OBJEC­
TIVES - PRIORITIES FOR THE '80's 1 (1981). 

69. CAL. WELF. & INST. CODE§ 5453(a)(l). Residential treatment centers must be "rela­
tively small, preferably 15 beds or less, but in any case with the appearance of a noninstitu­
tional setting." Id. at § 5453(a)(2) and (3). The individual elements of the system must be in 
separate facilities whenever possible, not in one large facility attempting to serve an entire 
range of clients. Id. 

70. Id. at § 5458(a)-(h). 
71. Persons interviewed in Los Angeles County were promised anonymity and are,' thus, 

not individually id~ntified in this article. 
72. ElPERS. supra note 68, at 4. The 1980-81 Los Angeles County Short-Doyle Plan ac­

knowledges the deficiency in available residential services: "The percentage of persons who 
receive Short-Doyle residential treatment, day treatment or resocialization services which fo­
cus on normalization and alternatives to institutional care is at b.:st very !ow. The most obvi­
ous gap in services is in the area of residential treatment programs." Los ANGELES COUNTY 
DEPARTMENT OF MENTAL HEALTH, COUNTY OF Los ANGELES 1980-81/1980-83 SHORT­
DOYLE PLAN FOR MENTAL HEALTH SERVICES, PHASE lJ, PART 111 4 ( 1980). 

It is obvious from the data that the need for community residential care facilities is 
dire. In the various categories, the need which remains unmet ranges from 79% to 
100%. 
There are not sufficient appropriate places with the required professional backup to 
maintain the [chronically mentally ill! persons in the community and abate the tread­
mill of recidivism. 

Los ANGELES COUNTY DEPARTMENT o;= MENTAL HEALTH, COUNTY OF Los ANGELES 1980-
81/ 1980-83 SHORT-DOYLE PLAN FOR MENTAL HEALTH SERVICES, PHASE 1, 4-15 ( 1980). 

73. LEGISLATIVE WORK GROUP, CALIFORNIA MENTAL HEALTH ASSOCIATION, SACRA-
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The California Model sets the standards for community pro­
grams which the Department of Mental Health in Los Angeles 
County strives to achieve. It sets forth a comprehensive system of 
alternatives to institutional settings, ranging from short-term crisis 
residential care and 24-hour transitional care to case management 
and community support services.74 It details the fiscal implications 
of such a comprehensive system,75 including the observation that full 
implementation of the Model would cost only about half as much as 
the institutional system.76 The Model notes, however, that the re­
sources needed to provide the continuum of services it proposes are 
almost double the current levels.77 One author of the Model, whom 
Institute staff interviewed, stated that the only area in which mental 
health services in California are not underfunded is 24-hour acute 
inpatient care. 

One mental health administrator suggested that the lack of 
fiscal resources per se may be less of a problem to the proper appli­
cation of the least restrictive alternative doctrine than the allocation 
of available resources. The manner in which the major mental 
health funding sources are organized-County (Short-Doyle) funds, 
Medi-Cal "fee for service" funds, private providers funds, and pri-, . 

MENTO, CALIFORNIA, A MODEL FOR CALIFORNIA COMMUNITY MENTAL HEALTH PROGRAMS, 
PHASE II (1982). The California Assembly Permanent Subcommittee on Mental Health and 
Developmental Disabilities asked the Legislative Work Group, a coalition of mental health 
providers and consumers facilitated by the Mental Health Association in California, to de­
velop the California Model. The Model, at this stage, focuses only on the public (Short-Doyle) 
mental health service system. Id. at 3. The next phase of the model will discuss incorporating 
fee-for-service Medi-Cal, Veteran's Administration, and other private sector services. Id. at 5-
6. The Model envisions a balanced system emphasizing "the consumer's right to receive serv· 
ices in the least restrktive level of care and selling." Id. Executive Summary, at I. If this 
balanced system were realized it would include individual levels of se~ice for persons needing 
specialized treatment. Id. These individual services would be linked together in a network 
which would allow each person to. move through the services to assure the most appropriate 
level and type of service, as indicated by diagnosis and assessment of each person's functioning 
level. Id. at 8. In describing patients' right to be served in the least restrictive, appropriate 
setting, the Executive Summary of the Model states: 

A balanced system addresses "least restrictive" in terms of both attitude to clients and 
an environment which can help to create a non-rigid system. These services should 
be culturally, linguistically, and age relevant in a continuum from acute intensive 
inpatient treatment through various non-hospital residential programs to outpatient 
and community support ... the system should include smaller facilities, recipient 
involvement in decision making. [and] immersion of the individual in the community 
in normative settings. 

Id. Executive Summary. at I. 
74. See id. at 37-38. 
75. See id. at 41. 
76. Id. Executive Summary, at 4. 
77. Id. 
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vate insurance system fund:s-actually impedes the use of alterna­
tives to institutions despite statements of program goals and 
purposes consistent with th1~ lea.st restrictive alternaiive doctrine. 78 

Because of the great demand for public services. limited County 
Short-Doyle funds must meet, as a matter of first priority, the needs 
of the poorest and sickest segment of the population in Los Angeles. 
Most Short-Doyle funds are, thus, allocated for crisis intervention 
programs and acute inpatient facilities. Precious few resources re­
main for the realization of a spectrum of services despite the com­
mitment, as a matter of principle, of most mental health 
administrators in Los Angeles County to the development of such a 
system. Unlike Short-Doyle funds, which can be used to pay for 
alternative care, the other sources of funds available to individuals in 
need in Los Angeles are difficult, if not impossible, to apply to the 
type of psychosocial, rehabilitative services demanded by those re­
spondents likely to benefit from noninstitutional care. A patchwork 
of services including outpatient mental health services, monitoring of 
psychotropic medication, social work, financial assistance, and hous­
ing assistance is alien to the medical model upon which these funds 
are predicated. 

Many, perhaps most, of those individuals interviewed in Los 
Angeles stated that the availability of alternative resources was the 
key to effectuating the least restrictive alternative doctrine. Aside 
from the importance of the least restrictive alternative doctrine to 
mental health treatment within institutional settings,79 the availabil­
ity of alternative resources is certainly fundamental to the applica­
tion of the least restrictive alternative doctrine. 

IV. PRELIMINARY SCREENING AND EVALUATION 

Formal civil commitment proceedings generally follow rather 
than trigger attempts to place a person into less restrictive settings.80 

Only when less severe measures fail and when someone coming in 
contact with an apparently mentally disabled person feels that more 
drastic steps are needed will the involuntary civil commitment pro­
cess be initiated. Neither the emergency nor the non-emergency LPS 

78. See Kiesler, supra note 57, for a national perspective on essentially the same 
viewpoint. 

79. See infra note 91 and accompanying text. 
80. Hoffman & Foust, supra note 9, at 1139 ("the unworkability of less restrictive alterna­

tives, and not the failure to consider them, ultimately leads to most commitment 
proceedings"). 
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prescriptions81 expressly require the person or agency 1muating a 
commitment to consider less restrictive alternatives; however, neither 
do these prescriptions prohibit the consideration of alternatives. 
Both provide opportunity for diversion from involuntary hospitali­
zation.82 In Los Angeles County, if the relatives, friends or neigh­
bors of a mentally disordered person wish to seek involuntary 
mental health treatment or services for the person, they must rely on 
emergency procedures since the non-emergency procedures are 
rarely, if ever, used. 83 

The procedures which have developed in Los Angeles County 
emergency practice sometimes provide more extensive screening 
than that statutorily prescribed for either the emergency or the non­
emergency routes to involuntary commitment. The statute mandates 
only that the 72-hour detention facility provide screening.84 No 
screening is required prior to the individual's arrival at a detention 

81. See supra notes 23-26 and accompanying text. 

82. The non-emergency LPS procedures, which are not used in Los Angeles County, see 
supra note 27 and accompanying text, provide that any person allegedly dangerous to him or 
herself or others, or gravely disabled, because of mental disorder may be subject to a court­
ordered mental health evaluation. CAL. WELF. & INST. CODE§ 5200. Any person may apply 
to a county-designated agency for an evaluation petition. Id. at § 5201. Before filing a peti­
tion with the court, however, the agency must screen the application to determine not only 
whether probable cause to believe the allegations exists, but also whether the allegedly men­
tally disordered person will voluntarily receive evaluation or crisis intervention services in his 
or her own home. Id. at § 5202. Thus, although the door to non-emergency involuntary com­
mitment is seemingly open wide (i.e., "any" person may initiate it), LPS pre-petition screening 
permits minimal intrusion into the individual's affair~ by authorizing voluntary in-home 
mental health services. Furthermore, the statute provides that all LPS provisions relating to 
the evaluation procedure must be fulfilled "with the utmost consideration for the privacy and 
dignity of the individual." Id. at§ 5200. Even following the filing of a petition and the issu­
ance of a court order for an evaluation, the individual must be permitted to remain home or at 
some other place of his or her choosing prior to the evaluation. Id. at § 5206. If the individual 
is detained for the evaluation he or ~he must be evaluated as promptly as possible but, in any 
event, detention may be for no longer than 72 hours, excluding Saturdays, Sundays. and holi­
days if treatment and evaluation services are unavailable on those days. Id. Following the 
evaluation the individual may be released, referred for voluntary treatment and care, recom­
mended for conservatorship. or certified for intensive treatment. Id. Reportedly. the non­
emergency petition process was rejected in Los Angeles after a protracted period of trial and 
error in the 1970's. I. KEILITZ, W.L. FITCH & B.D. McGRAW, Involuntary Civil Commitment In 
Los Angeles County 16 (1982). The demise of the petition process may have, in effect, per­
formed a screening function by barring from involuntary treatment all but the most urgent 
cases. 

83. See supra note 27 and accompanying text. 

84. If the facility director, or his or her designee, determines that the individual can be 
properly served without being detained, then "he shall be provided evaluation, crisis interven­
tion, or other inpatient or outpatient services on a voluntary basis." CAL. WELF. & INST. CODE 
§ 5151. 
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facility.:;s 

Preiiminary screening may be conducted, however, by commu­
nity mental health centers and by crisis intervention teams.86 

Screening and informal evaluation typically begins with a telephone 
or personal referral to a local community mental health center. A 
community mental health technician receiving the referral queries 
the informant about the potential respondent's present mental condi­
tion and behavior, and prior mental health history. If it appears that 
the potential respondent does not meet commitment criteria, he or 
she is diverted to community outreach services. If crisis intervention 
or 72-hour emergency treatment and evaluation appear appropriate, 
the technician contacts a crisis intervention team. 

Although the operating procedures of Los Angeles County crisis 
intervention teams vary, when a team responds to a technician's re­
quest for i..'ltervention, it provides on-location intervention.87 As a 
result of screening by crisis intervention teams, approximately half 
of the potential respondents are reportedly diverted from emergency 
commitment to voluntary treatment. A team's decision is based 
upon its assessment of legal criteria for involuntary detention and its 
common sense assessment of the respondent's mental condition and 
environment. Even when a crisis intervention team has found suffi­
cient grounds for 72-hour detention, some respondents may still be 
diverted from involuntary procedures because of a shortage of hospi­
tal beds. Thus, in the absence of a statutory mandate, much screen­
ing occurs early in the emergency process. 

V. MENTAL HEALTH TREATMENT AFTER CERTIFICATION 

All persons with mental illness in California have a right to 
treatment services "provided in ways that are least restrictive of the 
personal liberty of the individual."88 Responsibility to protect that 
right lies not only with the courts, but also with the treatment prov­
iders themselves. It is beyond the scope of this article to look in 

85. Statute requires only that the peace officer or county-designated person initiating the 
custody-taking have probable cause to believe that the individual is a danger to him or herself 
or others, or is gravely disabled, because of mental disorder. See id. at § 5150. 

86. See id. at§ 5651.7. These crisis intervention teams were formerly called "psychiatric" 
emergency teams or "PET teams''. Some Los Angeles practitioners continue to use the latter 
designation. 

87. Crisis intervention "may be ronducted in the horae of the person or family, or on an 
inpatient or outpatient basis with such therapy, or other services, as may be appropriate." Id. 
at § 5008( e ). 

88. Id. at§ 5325. l(a). 
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depth at actual treatment practices wirhin facilities designated for 14-
day certification, except to the extent that the mental health and ju­
dicial systems might interact in prescribing or providing that treat­
ment. Such interaction is non-existent in probable cause hearings, 
which are required when individuals are certified for 14 days of i11-
voluntary intensive treatment following initial 72-hour detention for 
emergency evaluation and treatment.89 The referees presiding at 
probable cause hearings in Los Angeles decide merely whether prob­
able cause exists to support the certification decision-they do not 
reach treatment questions. 

Also, such interaction is very infrequent in writ of habeas corpus 
hearings before Superior Court, Department 95, in Los Angeles. 
Department 95 hears all writ hearings, which are available upon re­
quest to persons certified for 14-day intensive treatment.90 Report­
edly, the court rarely becomes involved in determining actual 
treatment. The court very rarely may order specific treatment, fol­
lowing denial of a writ, but only if counsel has presented evidence in 
court that a specific treatment is needed. The court generally as­
sumes that facilities are providing proper treatment. The court views 
hospital treatment as the facility's responsibility and the onus to 
challenge that treatment is on the public defender, or the patient him 
or herself.91 During Institute research on a previous project in Los 
Angeles County, staff observed habeas corpus hearings in which the 
judge then presiding denied the writ yet allowed the respondent to be 
released to his or her parents or some other person.92 

When questioned about this practice, one attorney stated that, al­
though nothing in the California Statute specifically provides for 
such procedure (in essence, a commitment to a less restrictive al-

89. Id. at § 5256. 
90. Id. at § 5275. 
91. See Ploof v. Brooks, 342 F. Supp. 999. 1005 (D. Vt. 1972). "Intra-hospital disposi­

tions involve considerations of hospital administration which are entrusted in the first instance 
to the hospital staff. Nonetheless, restrictions beyond those which obtain in the usual hospital­
ization must be founded on reasonable justification." Id. Other couns have emphasized, how­
ever, that the least restrictive alternative doctrine applies to alternative dispositions with a 
mental health hospital. E.g., Covington v. Harris, 419 F.2d 617, 623-24 (D.C. Cir. 1969): 

It makes little sense to guard zealously against the possibility of unwarranted depri­
vations prior to hospitalization, only to abandon the watch once the patient disap­
pears behind hospital doors. The range of possible dispositions of a mentally ill 
person within a hospital. from maximum security to outpatient status, is almost as 
wide as that of dispositions without. The commitment statute no more authorizes 
unnecessary restrictions within the former range than it does within the latter. 

Id. See also Dep't. of Health v. Owens, 305 So. 2d 314 (Fla. Dist. Ct. App. 1974) (Boyer, J., 
dissenting); E.xparte D.D., 118 N.J. Super. I. 285 A.2d 283, 287 (1971). 

92. See I. KE!LITZ, W.L. FITCH & B.D. McGRAW, supra note 82, at 68. 
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lernative), it c.Hen worb as a usefui compromise between a rejec­
tion of the evidence supponing hospitalization and a denial of the 
respondent's potential for coping outside of the institution. The 
judge noted that the procedure was, in fact, a denial of the writ 
that results in a return of the respondent to the hospital. In effect, 
however, the denial gave notice from the court that if the treating 
professional felt that it was appropriate to release the patient to 
the particular relative or other person specified by the court, the 
court would join in the decision to release the respondent. 93 

LPS provides respondents with certain rights that may be the 
subject of judicial review, although their protection is entrusted pri­
marily to facility staff. In keeping with the statutory mandate that 
treatment be administered in the manner least restrictive of personal 
liberty,94 mental health treatment after certification should be pro­
vided in the local community;95 respondents receiving evaluation or 
treatment must be given a choice, within the limits of available staff, 
of the physician or other professional person to provide the serv­
ices;96 the professional person certifying the respondent should at­
tempt to place the respondent in the treatment facility of his or her 
preference if administratively possible;97 and the professional person 
in charge of the intensive treatment facility, or his or her designee, 
may permit the respondent to leave the facility for short periods dur­
ing the treatment term.98 Psychosurgery and electro-convulsive 
treatment may be administered only if, among other things, the at­
tending or treatment physician adequately documents in a patient's 
treatment record "that all reasonable treatment modalities have been 
carefully considered" and that the treatment is "the least drastic al­
ternative available for this patient at this time."99 

VI. PLACEMENT IN CONSERVATORSHIP SERVICES 

The LPS conservatorship provisions require more extensive im-

93. Id. 
94. See CAL. WELF. & INST. CooE § 5325.l (West Supp. 1983). 
95. Id. at§ 5120 (West Supp. l983). 
96. Id. at § 5009 (West 1972). 
97. Id. at§ 5259.2 (West Supp. 1983). 
98. Id. at§ 5268 (West 1972). 
99. Id. at§§ 5326.6(c) (West 1972), 5326.7(a) (West Supp. 1983). Following the Califor­

nia Supreme Court's decision in Aden v. Younger, 57 Cal. App. 3d 662, 129 Cal. Rptr. 535 
(1916) (holding relevant statutes unconstitutional), the Legislature enacted extensive due pro­
cess protections for voluntary and involuntary patients faced with possible psychosurgery or 
elecro-convulsive therapy. See r'd. at§§ 5326.6, 5326.7 (West 1972). These due process protec­
tions reportedly involve such onerous restrictions that these therapies are virtually never used 
in Los Angeles Coumy. 
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plementation of the least restrictive alternative doctrine than do any 
other LPS civil commitment provisions. 

The legislative focus of the LPS [conservatorship provisions] is on 
protecting the nondangerous gravely disabled person and allowing 
that person to live safely in freedom or the least restrictive alterna­
tive if he or she can do so, with or without the aid of appropriate 
others. . . . Nor is it to allow the appointment of the Public 
Guardian or any other person, no matter how benevolent, as con­
servator of that person unless it is absolutely necessary to do so. 
The Act thus takes cognizance of the very short step it is from the 
appointment of a conservator to the involuntary confinement or 
commitment of the conservatee. 100 

The purpose of LPS conservatorship is to provide individualized 
treatment, supervision and placement services to "gravely disabled" 
persons. 101 Section 5008(h)(l) defines "gravely disabled" as "[a] 
condition in which a person, as a result of mental disorder, is unable 
to provide for his basic personal needs for food, clothing, or shel­
ter .... " 102 In Conservatorship of Davis, 103 a recent case originating 
in the Superior Court of Los Angeles County, the Court of Appeal, 
Second District, Division 4, concluded that "a person is not 'gravely 
disabled' within the meaning of section 5008(h)(l) if he or she is 
capable of surviving safely in freedom with the help of willing and 
responsible family members, friends or third parties." 104 As we shall 
discuss later, this interpretation may have broadened the significance 
of the statutory prescription that the county-designated officer pro­
viding conservatorship investigation may recommend conservator­
ship to the court "only if no suitable alternatives are available." 105 

100. Conservatorship ·of Davis, 124 Cal. App. 3d 313. 326, 177 Cal. Rptr. 369, 377 (1981). 

IOI. CAL. WELF. & INST. CODE§§ 500l(e), 5350.l (West 1972). The LPS conservatorship 
provisions do not affect persons mentally ill and dangerous to self or others. 

102. Id. at§ 5008(h)(l) (West Supp. 1983). 
103. 124 Cal. App. 3d 313, 177 Cal. Rptr. 369. See also Conservatorship of Wilson, 137 

Cal. App. 3d 132, 186 Cal. Rptr. 748 (1982); Conservatorship of Early. 190 Cal. Rptr, 578 (Ct. 
App. 1983). Bui see Conservatorship of Buchanan, 78 Cal. App. 3d 281, 144 Cal. Rptr. 241 
(1978). 

104. 124 Cal. App. 3d al 321, 177 Cal. Rptr. at 374. A jury instruction consistent with this 
language is used in Los Angeles conservatorship hearings and reads in part: 

You are instructed that the term 'gravely disabled' means a condition in which a 
person. as a result of mental disorder, is unable to provide for his basic personal 
needs for food, clothing or shelter. The ability to provide for these basic needs re­
quires more than the physical and mechanical ability to do certain acts; it means that 
the person be able to function and maintain himself wi1h or without the assistance of 
other available resources. 

IOS. CAL. WELF. & INST. CooE § 5354 (West Supp. 1983). See also infra text acrompany­
ing note 116. 
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Conservatorship proceedings begin when the director of an 
evaluation or intensive Lreatrnent facility recommends conservator­
ship to the county-designated officer providing conservatorship in­
vestigation for the county in which the proposed conservatee is a 
resident or was a resident prior to admission to the facility. 106 This 
rel.:ornmendation is accomplished in Los Angeles by an application 
for conservatorship investigation mailed or delivered to the Office of 
the Public Guardian and signed by two physicians, including their 
diagnosis and a description of the person's behavior which indicates 
that conservatorship is appropriate. 

If the county-designated officer providing conservatorship in­
vestigation-in Los Angeles, a deputy public guardian from the Of­
fice of the Public Guardian~oncurs with the recommendation, he 
or she must petition the superior court to establish a conservator­
ship.107 The court may establish a temporary conservatorship on the 
basis of a comprehensive report of the officer providing conservator­
ship investigation or on the basis of an affidavit of the professional 
person who recommended conservatorship. 108 The Los Angeles 
County public guardian does not, however, submit a report at this 
stage. Rather, the two physicians' application serves as the affidavit 
upon which the court bases its conservatorship decision. 

The requirement that the deputy public guardian concur with 
the two physicians' recommendation prior to petitioning for tempo­
rary conservatorship provides the first opportunity for implementa­
tion of the least restrictive alternative doctrine in conservatorship 
proceedings. It provides the opportunity for a deputy public guard­
ian to perform screening and to direct the allegedly gravely disabled 
person from conservatorship to a less restrictive alternative. No such 
screening occurs in Los Angeles County. The public guardian's of­
fice forwards the application for conservatorship investigation to the 
Office of the County Counsel in essentially the same form as re­
ceived. It appears that, at this pre-petition stage, the public guard­
ian's office serves merely as an administrative control for 
conservatorship applications. Thus, although a number of people in 
Los Angeles believe that the public guardian serves a screening func­
tion, the public guardian's "concurrence" with the facility director's 
recommendation is, in practice, merely "acquiescence". 

The county counsel may, however, take further action. Report-

106. CAL. WELF. & INST. CODE§ 5352 (West Supp. 1983). 
107. Id. 
108. Id. at § 5352.1. 
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edly, the county counsel screens and removes a large percentage of 
temporary conservatorsb.ip petitions due to lack of merit. The 
county counsel's role consists of reviewing the conservatorship appli­
cation on its face without direct assessment of the proposed con­
servatee's suitability for conservatorship. If an application appears 
meritorious, county counsel prepares a petition for temporary con­
servatorship and delivers it to the Judge of the Superior Court, De­
partment 95, for signature. The court orders temporary 
conservatorship in virtually every case for which county counsel files 
a petition. The court typically orders temporary conservatorship on 
the same day that county counsel receives and reviews the applica­
tion. Thus, from the time that two physicians sign and submit a con­
servatorship application to the time the Department 95 judge signs 
the petition authorizing temporary conservatorship, the screening 
process merely addresses whether the application on its face warrants 
conservatorship--no clinical review of the recommendation occurs. 

The second opportunity for implementation of the least restric­
tive alternative doctrine in conservatorship proceedings arises during 
temporary conservatorship. The county-designated officer providing 
conservatorship investigation acts as the temporary conservator. 109 

The public guardian's office in Los Angeles employs deputies who 
are solely responsible for investigating conservatorship and others 
who serves as conservators. LPS requires the deputy public guard­
ian acting as temporary conservator to determine the arrangements 
necessary to provide the temporary conservatee with food, shelter 
and care pending the judicial determination of whether a full, one­
year conservatorship should follow the temporary conservator­
ship. 110 In making his or her placement decision, the temporal"'; con­
servator "shall give preference to arrangements which allow the 
person to return to his home, family or friends." 111 The court must 
"order the temporary conservator to take all reasonable steps to pre­
serve the status quo concerning the conservatee's place of resi­
dence." 112 The temporary conservatee may place the person in a 
facility providing intensive treatment only if necessary. 113 

During the temporary conservatorship period, the officer pro­
viding conservatorship investigation must conduct a thorough inves-

109. Id. at§ 5352. 
110. Id. at § 5353. 
111. Id. 
112. Id. 
113. Id. Other important facilities in which the temporary conservator may place the tem­

porary conservatee are listed in§ 5358. Id. at§ 5353 (West 1972). 
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tigation to determine if full conservatorship is necessary. 114 The 
least restrictive alternative do.::trine is ooerative here. LPS rea uires , , 
the officer to investigate all available alternatives to conservatorship 
and to recommend conservatorship only if no suitable alternatives 
are available. 115 The court of appeal's decision in Conservatorship o.f 
Davis 116 may have expanded the range of suitable alternatives 
which, if available, should lead the deputy public guardian to not 
recommend conservatorship. The range of suitable alternatives ap­
parently includes freedom with the assistance of willing and respon­
sible family members, friends or third parties. 

Although the court's holding specifically addressed whether a 
proposed conservatee was entitled to a jury determination of his or 
her grave disability under the expanded definition, the court's rea­
soning spoke directly to the proper definition of "gravely disabled" 
to be applied throughout LPS. 117 That definition incorporates a 
threshold consideration of alternatives to conservatorship. Grave 
disability must be determined "not in a vacuum, but in the context of 
suitable alternatives .... " 118 According to the court, a person is not 
gravely disabled for LPS purposes "if he or she is capable of surviv­
ing safely in freedom with the help of willing and responsible family 
members, friends or third parties." 119 Even if a proposed con­
servatee is strictly "unable to provide for his basic personal needs for 
food, clothing, or shelter" 120 if unassisted, an acceptable alternative 
to conservatorship is freedom with the assistance of a third party. 
Thus, the deputy public guardian should not recommend conserva­
torship if such an alternative is suitable. If the deputy recommends 
against conservatorship, he or she must set forth in the report all 
available alternatives. 121 

As many as 75 percent of all temporary conservatorships in Los 
Angeles are terminated before a full conservatorship hearing. A 
temporary conservatee may" be released during the temporary con­
servatorship period for any of several reasons: (1) he or she may no 
longer be gravely disabled, (2) he or she may have chosen to be a 
voluntary patient, (3) a suitable alternative to conservatorship may 

114. See id. at § 5354. 
115. Id. 
116. 124 Cal. App. 3d 313. 177 Cal. Rptr. 369. 
117. Id. at 321, 177 Cal. Rptr. at 374. 
118. Id. at 325, 177 Cal. Rptr. at 376. 
119. Id. al 321, 177 Cal. Rptr. at 374. 
120. CAL. WELF. & INST. CODE§ 5008(h)(I) (West Supp. 1983). 
121. Id. at§ 5354 (West 1972). 
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have been found, or (4) the treating physician may simply have 
wished to avoid coun proceedings. Treating physicians may use 
temporary conservatorship merely to extend the opportunity to treat 
a conservatee rather than to investigate the person's suitability for 
conservatorship. 122 However, such use of temporary conservatorship 
is contrary to LPS authorization and the patient's personal liberty 
interest. 

If a temporary conservatorship is not prematurely terminated, a 
conservatorship hearing must occur within thirty days of the filing of 
the petition. 123 Conservatorship hearings are heard before a court 
commissioner in Los Angeles County Superior Court, Department 
95A. At the conservatorship hearing, the commissioner determines 
whether a full conservatorship is warranted. 124 If so, the commis­
sioner appoints a new conservator125 and orders placement of the 
conservatee in the least restrictive alternative. 126 

In 1980, extensive amendments to LPS section 5358 authorized 
the court to order the least restrictive alternative placement of a con­
servatee. 127 A strict reading of section 5358, as amended, would not 
require the court to order the least restrictive placement in every 
case; rather, it would require the conservator to place the conservatee 
in the least restrictive alternative placement when so ordered by the 
court. 128 LPS would permit the court to designate a particular place­
ment 129 or to generically order the least restrictive alternative. 130 

122. Tieger & Kreser, Civil Commitment in Ca!!fornia: A Defense Perspectfre on the Opera­
tion of the Lanterman-Petris-Short Act, 28 HASTINGS L.J. 1407, 1427 (1977); see also; ENKI 
RESEARCH INSTITUTE, A STUDY OF CALIFORNIA'S NEW MENTAL HEALTH LAW 159 (1971). 
Section 5352.3 permits continued detention for up to three days beyond the initial 14-day 
certification period-this extension is needed for pursuing temporary conservatorship. CAL. 
WELF. & INST. CODE§ 5352.3 (West 1972). In addition, the perfunctory process for screening 
conservatorship petitions in Los Angeles makes temporary conservatorship relatively easy to 
accomplish. See infra text accompanying note 160. 

123. CAL. WELi'. & INST. CODE§ 5365 (West Supp. 1983). 
124. See id. 
125. See id. at § 5355. 
126. Id. at§ 5358. 
127. 1980 CAL. STAT. 2067. 
128. See Jn re Gandolfo, 136 Cal. App. 3d 205, 208-09, 211, 185 Cal. Rptr. 911, 914, 916 

(1982) (trial court had ordered conservator to place conservatee in hospital). LPS is equivocal 
regarding how lhe court should ascertain the least restrictive and most appropriate placement. 
Section 5354 states that the court may consider the report of the officer providing conservator­
ship investigation. The court is apparently not required to consider the report. CAL. WELF. & 
INST. CODE§ 5354 (West Supp. 1983). When the court considers the report, it must consider 
available placement alternatives. Id. at § 5358(c). The court must determine the least restric­
tive and most appropriate alternative placement after considering "all the evidence." Id. 

129. Section 5358(a) reads in pertinent part: "When ordered by the court after the hearing 
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Department 95A takes the latter approach. 
Department 95A has incorporated into a standardized form the 

powers and disabilities it might grant or impose in any particular 
conservatorship case. iJI The court indicates which clauses in the 
form apply in a given case by checking the appropriate clauses. The 
court-order form includes language by which the commissioner ge­
nerically orders appropriate placement: 

In determining the placement or residence of the conservatee, the 
conservator shall choose the least restrictive setting which is ap­
propriate for the conservatee's care and needs. Where possible, 
the conservator shall permit the conservatee to reside in a home or 
other residential setting if the conservatee so desires. If the con­
servatee is not to be placed in his own home or the home of a 
relative, first priority shall be to placement in a suitable facility in 
California as close as possible to his home or the home of a 
relative. 132 

The court, thus, makes the conservator primarily responsible for 
choosing the particular placement. In stating the priorities a conser­
vator should follow in determining placement, the form echoes the 
first sentence of section 5358(c). 133 Section 5358(c) continues the 
statement of priorities, however, by defining "suitable facility," a 
term used without definition in the court-order form. The second 
sentence of section 5358( c) states that "suitable facility means the 
least restrictive residential placement available and necessary to 
achieve the purposes of treatment." 134 Thus, the priority scheme be-

required by this section, a conservator appointed pursuant to this chapter shall place his or her 
conservatee in the least restrictive alternative placement, as designated by the court." CAL. 
WELF. & INST. CODE§ 5358(a) (West Supp. 1983). No reported case has construed this lan­
guage. The California Supreme Court, in Conservatorship of Roulet, 574 P.2d 1245, 143 Cal. 
Rptr. 893 (1978)modijied, 23 Cal. 3d 219, 152 Cal. Rptr. 425 (1979), interpreted the pre-1980 
formulation of section 5358(a) to mean that only the conservator could commit the con­
servatee, but only if the court order authorized commitment. According to section 5002, the 
court may not commit a mentally disordered person. Section 5358(a) as amended, however, 
permits the court to "designate" where the conservator must place the conser..-atee. 574 P.2d at 
1245, 143 Cal. Rptr. at 896. Quaere: If the court designates a facility where the conservator 
must place the conservatee, is this not, effectively, a judicial commitment? 

130. CAL. WELF. & INST. CODE§ 5358(a) (West Supp. 1983). 

131. Order (Re)Appointing Conservator Pursuant to Lanterman-Petris-Short Act (stan­
dardized form) [hereinafter cited as Order]. 

132. Id. 
133. Section 5358(a) reads in pan: "If the conservatee is not to be placed in his or her own 

home or the home of a relative, first priority shall be to placement in a suitable facility as close 
as possible to his or her home or the home of a relative." CAL. WELF. & INST. CODE§ 5358(c) 
(West Supp. 1983). 

134. Id. 
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gins with the person's own home or that of a relative and progresses 
to the least restrictive available and necessary residential facility as 
close as possible to the person's own home or that of a relative. 

The court-order form continues this hierarchy by giving conser­
vators indicated powers: 

4. To place the conservatee in a private residence, psychiat­
ric or non-psychiatric residential care facility, board and care, 
skilled nursing facility or convalescent facility whereat con­
servatee has free access into or out of the premises. 

5. To place the conservatee in a portion of a private, acute 
care psychiatric hospital, state or county hospital or hospital oper­
ated by the Regents of the University of California or by the 
United States Government whereat the conservatee has free access 
into or out of such hospital. 

6. To place the conservatee in a medical or psychiatric nurs­
ing facility, skilled nursing facility or convalescent facility whereat 
the conservatee does not have free access into or out of the prem­
ises. Pending further order of the Court this power shall terminate 

7. To place the conservatee in that portion of a state of [sic] 
county hospital facility or a hospital operated by the Regents of 
the University of California or by the United States Government 
or of a private acute care psychiatric hospital, whereat the con­
servatee does not have free access into or out of such hospital. 
Pending further order of the court, this power shall terminate 

135 

The scheme progresses to unlocked facilities and then to locked fa­
cilities. Conservators receive a handbook 136 which instructs them re­
garding this hierarchy and their obligation to place conservatees in 
least restrictive settings. The handbook simplifies the priority 
scheme as stated in the standardized court-order by saying that, for 
guideline purposes, settings are more or less restrictive in the follow­
ing order (beginning with the least restrictive): 

1. Living with family/friends or independently. 
2. Residential Care Facilities: (board and care, family care 

homes, halfway houses, transitional living centers, etc.). 
3. Unlocked Skilled Nursing Facilities and Convalescent 

Hospitals. 

135. Order, supra note 131. Several attorneys who represent respondents at conservator· 
ship hearings have stated that this checklist formula does not always work: an individual. case· 
by-case approach is needed. 

136. Los ANGELES COUNTY DEPARTMENT OF MENTAL HEALTH, A GUIDE FOR PRIVATE 

CONSERVATORS (1981). 
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4. Locked Skilled Nursirn; Facilities. . 
5. Acute Psychiatric Hospitals. 137 

Despite these details in LPS, the court-order form, and the 
handbook, placement of conservatees in alternatives less restrictive 
than acute psychiatric hospitals is often frustrated by the unavaila­
bility of alternative resources. A Department 95A commissioner 
stated that most gravely disabled persons appearing in his court do 
not need hospitalization; however, finding less restrictive placement 
is difficult. He suggested that few skilled nursing facilities, either 
locked or unlocked, are appropriate for conservatees and that board 
and care facilities are the only viable and available alternative. 
Thus, for conservatees unable to live independently or with a friend 
or relative, a hospital may be the only option. 

The California Supreme Court said in Conservatorship o.f 
Roule/ 138 that even though common sense dictates that, if anything, 
gravely disabled persons should receive more procedural safeguards 
than imminently dangerous persons, LPS makes it easier to commit 
gravely disabled persons. An LPS conservator can place a con­
servatee in a locked facility. 139 A conservator's power to place a con­
servatee in an acute psychiatric hospital is referred to in Los Angeles 
as "Power 7", because of its designation in the standardized court­
order form. 140 

A conservator's exercise of Power 7 can result in a drastic cur­
tailment of the conservatee's liberty. The California Supreme Court 
has said that LPS conservatorship provisions "assure in many cases 
an unbroken and indefinite period of state-sanctioned confinement. 
'The theoretical maximum period of detention is l!fe as successive 
petitions may be filed ... .' " 141 A temporary conservator may re­
quire the conservatee to be detained in a treatment facility for up to 
thirty days. 142 If the temporary conservatee petitions for writ of 
habeas corpus, this detention may last up to six months, pending dis­
position of the trial. 143 If a conservator is appointed and granted 

137. Id. 
138. 23 Cal. 3d 219, 590 P.2d I, 152 Cal. Rptr. 425 (1979), modifying 574 P.2d 1245, 143 

Cal. Rptr. 893 ( 1978). 
139. See 5 Op. Cal. Att'y Gen. 50 (1975). This power derives from CAL. WELF. & INST. 

CODE§ 5358(a) (West Supp. 1983). 
140. See Order, supra note 131. 
141. Conservatorship of Roulet, 23 Cal. 3d at 224, 590 P.2d at 3, 152 Cal. Rptr. at 427 

(citing In re Gary W., 5 Cal. 3d 296. 300, 486 P.2d 1201, 1204, 96 Cal. Rptr. I, 4 (1971)) 
(emphasis in original). 

142. CAL. WELF. & INST. CODE§ 5353 (West Supp. 1983). 
143. Id. at §§ 5352. I, 5353. 
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Power 7, the conservatee mav be oiaced in an institution for up to a 
year, 144 excluding the tempo;ary ~onservatorship period, 145 and then 
for additional one-year extensions. 140 A conservatee's loss of per­
sonal liberty through civil commitment may be "scarcely less total 
than that effected by confinement in a penitentiary." 147 

If a conservatee's initial placement following the conservator­
ship hearing is in a less restrictive alternative, such as a board and 
care home or an unlocked skilled nursing facility, the conservator 
retains the powers to transfer the conservatee to a more restrictive 
facility or hospital. 148 The conservator must, however, have "rea­
sonable cause to believe that his or her conservatee is in need of 
immediate more restrictive placement," 149 and he or she must give 
written notice, including the reason for the placement change, to the 
court and designated persons. 15° Conservators in Los Angeles ac­
complish this notice by completing a "Private Conservator's Notifi­
cation of Change of Placement" form and sending it to the Los 
Angeles County Department of Mental Health Patients' Rights Ad­
vocate within one week after the placement change. No similar re­
quirements limit the conservator's power to transfer his or her 
conservatee to a less restrictive placement. He or she may transfer 
the conservatee to a less restrictive alternative without another hear­
ing and court approval. 151 

If a conservatee initially placed in a treatment facility no longer 
needs that facility's care or treatment, the facility director may so 
notify the conservator, who must then find alternative placement. 152 

However, the LPS provision requiring alternative placement in this 
situation is open to criticism. 153 The conservator has seven days to 
place the conservatee, but if "unusual conditions or circumstances" 
prevent alternative placement, the conservator has 30 days to place 
the conservatee; and if placement cannot be found within the 30 
days, then the conservator and facility director must determine the 

144. Id. at§§ 5361, 5358(a). 
145. Id. at§ 5361. 
146. Id. 
147. Roulet, 23 Cal. 3d at 224, 590 P.2d at 3, 152 Cal. Rptr. at 427-28. The court lists many 

liberties in addition to physical restraint that a conservatee may lose. Id. at 226-29, 590 P.2d at 
5-6, 152 Cal. Rptr. at 429-30. 

143. See CAL. WELF. & INST. CODE§ 5358(d} (West Supp. 1983). 
149. Id. 
150. Id. 
151. Id. 
152. Id. at§ 5359. 
153. See Tieger & Kresser, supra note 122, at 1430-31 n.105. 
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"earliest practicable date when such alternative placement may be 
obtained." 154 Under this provision, a conservatee couid potentially 
remain for an indefinite period in a facility more restrictive than jus­
tified by his or her condition. This possibility is enhanced when al­
ternative facilities are scarce. 

Although the LPS conservatorship provisions provide numerous 
opportunities for application of the least restrictive alternative doc­
trine, they also provide opportunity for drastic curtailment of a re­
spondent's liberty. This latter possibility is enhanced if, as several 
interviewees and commentators 155 ·have stated, grave disability is 
used as a "catchall" category for respondents who are no longer dan­
gerous to self or others. One interviewer stated that suicidal persons 
are often called gravely disabled so that they may be held longer 
than the 14-day recertification period. Moreover, statistical evidence 
has supported the conclusion that the conservatorship device is often 
used to prolong hospitalization of nondangerous persons. 156 

VII. POSTCERTIFICATION OUTPATIENT TREATMENT 

A newly enacted LPS provision permits placing a person 
postcertified on the basis of dangerousness to others on outpatient 
status if certain conditions are satisfied. 157 In addition to authorizing 
outpatient status, the Legislature increased the maximum permissi­
ble postcertification period from 90 to 180 days.158 This period is 
renewable. 159 Although LPS requires a judicial hearing prior to 
postcertification and authorizes the court to determine the maximum 
duration of postcertification, 160 LPS leaves to the treatment facility 
director the decision of whether the respondent should be detained 
or released to outpatient status. 161 

LPS fails to explicitly require the director to release or detain a 
respondent in accordance with the least restrictive alternative doc-

154. CAL. WELF. & INST. CODE § 5359 (West Supp. 1983). 
155. Warren. Involuntary Commitment/or Memal Disorder: The Application of California's 

Lanterman-Petris-Short Act, 11 LAW & Soc'y 629, 645-47 ( 1977); Morris, Consenarorship for 
the "Gravely Disabled''.· California's Nondeclaration of Nonindependence, I lNT'L J. OF LAW & 
PSYCHIATRY 395, 407 (1978). 

156. Morris, supra note 156. at 405 (citing A. STONE, MENTAL HEALTH AND LAW: A SYS-
TEM IN TRANSITION 64 ( 1975)). 

157. See CAL. WELF. & INST. CODE § 5305 (West Supp. 1983). 
158. See id. at § 5300. 
159. Id. at § 5304. 
160. Id. 
161. Id. at§ 5305. The court must approve outpatient status only if an interested party 

-challenges the treatment director's decision. Id. at § 5305(2)(b). 
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trine. Only the respondent's general right to treatment administered 
in the manner least restrictive of personal libeny 162 would require 
the director to do so. The Legislature's authorization of outpatient 
postcertification, however, provides new opportunity for application 
of the doctrine. 

This new provision has not at this writing been widely used in 
Los Angeles County. Postcertification has traditionally been unpop­
ular in Los Angeles, primarily because practitioners generally be­
lieve it is virtually impossible to prove, beyond a reasonable doubt, 
that someone is dangerous to others. 163 Whether the availability of 
outpatient status will affect the frequency of postcertifications in Los 
Angeles is yet to be seen. 

The potential application of the least restrictive alternative doc­
trine in the commitment of dangerous persons is consistent with 
practices in other jurisdictions. 164 An argument frequently asserted 
against application of the doctrine in civil commitment proceedings, 
however, is that a respondent's participation and cooperation in a 
treatment program less restrictive than hospitalization cannot be en­
sured. 165 The outpatient postcertification provisions combat this 
problem by providing methods to ensure compliance: outpatient su­
pervision and revocation of outpatient status in specified circum­
stances. The specifics of the"LPS scheme are outlined briefly below. 

The conditions which must be satisfied before a treatment facil­
ity director may place a respondent on outpatient status are that 
(I) "In the evaluation of the superintendent or professional person in 
charge of the licensed health facility, the person named in the peti­
tion will no longer be a danger to the health and safety of others 
while on outpatient status and will benefit from outpatient status," 166 

and (2) "The county mental health director advises the court that the 
person named in the petition will benefit from outpatient status and 
identifies an appropriate program of supervision and treatment." 167 

After notice to the person's attorney, the district attorney, the court, 
and the county mental health director, the outpatient treatment plan 
becomes effective within five judicial days unless one of these parties 

162. Id. at§ 5325.1. 
163. Postcertilication has also been infrequently used throughout California. ENKI RE­

SEARCH INSTITUTE, supra note 122. at 154. 
164. See e.g.' I. KEILITZ & B.D. McGRAW, AN EVALUATION OF INVOLUNTARY CIVIL 

COMMITMENT IN MILWAUKEE COUNTY, 102-14 (1983). 
165. Id. at 103. 
166. CAL. WELF. & INST. CODE§ 5305(a)(l) (West Supp. 1984). 
167. Id. at § 5305(a)(2). 
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requests a hearing. 163 Such 3. hearing must be heid wiLhin live judi­
cial days of actual notice. !59 

The county mental healr.h director or his or her designee is re­
quired to supervise persons on outpatient status and, if the person is 
placed on outpatient status for at least three months, he or she must 
submit progress reports every 90 days to the court, the district attor­
ney, the patient's attorney, and the health facility director, if appro­
priate.170 A final report must be submitted at the conclusion of the 
180-day commitment. 171 

Outpatient status may be revoked and the patient may be taken 
into emergency custody only in specified circumstances. Section 
5306.5 prescribes procedures for revocation of outpatient status if the 
outpatient treatment supervisor believes that the patient needs inpa­
tient treatment or if the patient refuses to accept further outpatient 
treatment and supervision. In such a case, the county mental health 
director must submit to the superior court a written request for revo­
cation.172 The court must hold a hearing within 15 judicial days and, 
if it approves the request for revocation, must order the person con­
fined in a treatment facility. 173 

Section 5307 prescribes similar procedures by which the district 
attorney may petition the court for revocation if the district attorney 
believes that the patient is a danger to the health and safety of others 
while on outpatient status. Upon the filing of a request for revoca­
tion under either section 5306.5 or section 5307, the patient may be 
confined pending the court's decision if the county mental health di­
rector believes that "the person will now be a danger to self or to 
another while on outpatient status and that to delay hospitalization 
until the revocation hearing \vould impose a demonstrated danger of 
harm to the person or to another." 174 A patient so detained has a 
right to review of the detention by habeas corpus. 115 If the court 
approves confinement under either section 5306.5 or section 5307, 
then the patient may not later be released to outpatient status with­
out court approval. 176 

168. Id. at § 5305(b). 
169. Id. 
170. Id. at § 5305(d). 
171. Id. 
172. Id. at § 5306.5. 
173. Id. 
174. Id. at § 5308. 
175. Id. at §§ 5308, 5275. 
176. Id. at § 5308. 
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LPS postcenificauon provisions provide a potencial for drastic 
deprivations of liberty similar to those permitted by the conservator­
ship provisions. Although a respondent may be placed on outpatient 
status, he or she might also be confined for initial and successive 
postcertiiication periods. To the extent that there is a shortage of 
pscyhiatric beds in Los Angeles County, however, facilities have lit­
tle incentive to improperly detain respondents. 

CONCLUSION 

In the civil commitment practices in Los Angeles County, the 
mores and customs177 do not always coincide with the Legislature's 
vision as expressed in statute. The envisioned community residential 
treatment has not developed. 178 The LPS conservatorship provisions 
have been used as a catchall for respondents not satisfying other 
commitment criteria. 179 On the other hand, the preliminary screen­
ing provided to all respondents has often surpassed statutory 
requirements. 180 Legislating and implementing procedures and poli­
cies are separate processes that must not be viewed as one and the 
same. 181 

The statutory requirement of a community residential treatment 
system, 182 even if it is met, is no guarantee of less restrictive treat­
ment and care. Agents of the mental health/judicial system respon­
sible for effectuating the involuntary civil commitment process must 
first be aware of existing less restrictive alternatives and then be able 
and willing to use them. Courts and their officers are generally unfa­
miliar with community-based care and treatment programs and, un­
fortunately, make little inquiry in.to the availability or suitability of 
such programs as alternatives to institutionalization. Mechanisms 
must be developed to enable law enforcement agencies, crisis inter­
vention units, courts, and attorneys to identify and access such re­
sources in order to serve the needs of persons facing involuntary civil 
commitment proceedings. Linkages must be established between the 
courts and community-based programs so that the former will be 
informed about and enabled to draw upon the services of the latter. 

The Legislature has failed to either define "least restrictive al-

177. See supra note I and acrompanying text. 
178. See supra note 72 and accompanying text. 
179. See supra note 156 and accompanying text. 
180. See .rupra text acrompanying note 84. 
181. Shah, supra note 3, at 255. 
182. CAL. WELF. & INST. CooE § 5450 (West Supp. 1984). 
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ternative" 183 or to anicuiate what the doctrine's specific application 
in involuntary civil commitment proceedings entails. California ap­
pellate courts have similarly given little practical guidance. 134 Al­
though several courts throughout the country have addressed the 
problem of application, many disagree regarding the solution. 185 

The divergent judicial approaches are similar, however, insofar as 
they appear to test "restrictiveness" by objective criteria-they view 
mental institutions as more restrictive than independent living pro­
grams. They look at the physical characteristics of the treatment set­
ting and decide that the less a setting looks like an institution, the 
less it infringes upon the liberty interests of mentally ill persons. In 
short, they measure restrictiveness by the number of locks on the 
doors. 

As a general rule, this objective approach is probably sufficient 
in most cases. This approach may fail, however, in the case-by-case 
analysis of restrictiveness because it overlooks subjective factors, 
such as the patient's personal preferences and his or her familial sur­
roundings and the larger social context. Although most people 
would consider a locked psychiatric hospital to be more restrictive 
than a community residence, a particular person involuntarily 
placed in a treatment setting may indeed prefer an institution. The 
courts should minimize infringement of the individual's subjective 
freedom of choice. Restrictiveness should be viewed not merely 
through the eye of the beholder, but also from the perspective of the 
individual whose freedom is impinged upon. 

To be effective, the least restrictive alternative doctrine must be 
translated into specific procedures and programs routinely applica­
ble on a case-by-case basis. No simple formula exists that will give 
practical meaning to the doctrine. Because its application in invol-

183. Only one of the seven mental health statutes studied by Institute staff defines "least 
restrictive environment." See Appendix. See also Mo. REV. STAT.§ 630.006.1 (17) (1980). 

184. The courts merely acknowledge or reiterate relevant statutory language. See e.g., Jn 
re Gandolfo. 136 Cal. App. 3d 205, 185 Cal. Rptr. 911 (1982); Conservatorship of Davis. 124 
Cal. App. 3d 313, 177 Cal. Rptr. 369 (1981); Aden v. Younger, 57 Cal. App. 3d 662, 129 Cal. 
Rptr. ( 1976). 

185. E.g., Rone v. Fireman. 473 F. Supp. 92, 125 (N.D. Ohio 1979) (treatment setting 
should not be overly restrictive on comparative basis); Eubanks v. Clarke, 434 F. Supp. 1022, 
1028 (E.D. Pa. 1977) (if state has facilities significantly differing in restrictiveness. it must 
choose the least restrictive e-0nsistent with treatment objectives); Gary W. v. Louisiana. 437 F. 
Supp. 1209. 1217 (E.D. La. 1976) (required consideration of respondent's needs rather than 
automatic placement in institution}; Davis v. Watkins. 384 F. Supp. 1196. 1203 (N.D. Ohio 
1974) (required "the minimum limitation of movement or activity"); Welsch v. Likens. 373 F. 
Supp. 487, 502 (D. Minn. 1974) (required "goo<l faith attempts" to place respondents in suita­
ble, least restrictive settings). 
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untary civil commitment proceedings implica1es several professional 
discipiines, however, giving practical meaning to the doctrine de­
mands much collaborative thought and action. 
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APPENDIX 
COMPARISON OF STATUTORY PROVISIONS 

Tb.e table that appears on the next four pages is designed to 

facilitate comparison of California statutory provisions for the appli­
cation of the least restrictive alternative (LRA) doctrine with statu­
tory provisions in the six other states (ie., Arizona, Illinois, Missouri, 
New York, Virginia, and Wisconsin) involved in the Institute study. 
Statutory citations are respectively: Arizona Revised Statutes Anno­
tated; California Welfare and Institutions Code; Illinois Revised 
Statutes, Chapter 91 1/2, Missouri Revised Statutes; New York 
Mental Hygiene Law; Virginia Code; and Wisconsin Statutes Anno­
tated. The table is not intended to be exhaustive and the citations 
given are generally only the primary ones. A blank area within the 
table does not necessarily mean that the state statute fails to address 
the area .. It may mean that the least restrictive alternative doctrine is 
not apparent in the particular statutory provisions. For example, 
one statute may provide for periodic review of a commitment, per se. 
Another may provide for periodic review to determine if a less re­
strictive placement would be proper. The latter would' be included 
in the table, the former would not. Alternatively, a blank area may 
mean that the arguably relevant statutory provision has been catego­
rized under a different heading in the table. The substantive head­
ings are not mutually exclusive and are necessarily general because 
of the diverse treatment of the doctrine among the states. While all 
seven states acknowledge the least restrictive alternative doctrine 
somewhere in their statutes, they vary considerably in the number 
and types of categories in which they provide for its application and 
in the explictness with which they articulate the doctrine. 
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Commumly 
L~~i:siativ.: LRA Treatment Commitment Preliminary 

I 
Stale lnteat Def.nee System Criteria Screening 

ARIZONA St.ate-wide plan for Petition must Pre-petition. 
"'mmunuy lHege appropriate Outpatient 
residential or available alter- evaluation 

I 
treatment ui natives. permitted. 
chronically 36-533 36-501.23 
mentally ill. 36-522 
36-550.01 

CALIFORNIA Deinstitutionaliz.a- Continuum of resi- Pre-petition to 

I 
ti on dential alternatives determine if volun-
5001 to promote move- tary treatment is 
5450 mcnt to LRA. appropriate. 
5600 Program mu.st per- Outpatient 

m.it treatment in eva)uation 
LRA. permitted. 

I 5450 5202 
5459 
5600.4 
5651 

I 
ILLINOIS Residential 

alternatives for 
developmentally 
disabled. Pilot 
project to 

I 
encourage LR.Al 
for mentally ill. 
622. 625 
100-16.2 

MISSOURI Department of A reasonably Placement Preliminary 

I 
Mental Health available, program designed screening by 
goal to provide appropriate setting to maintain per- mental bealth 
LRA programs. for necessary indi- sons in LRA coordinators. 
630.020.1 vidualized services within a contin- 632.300 

which maximize uum of services. 
potential for nor- 630.6-05 

I maJ living activi- 630.615 
ties. 632.055 
630.005.1 

NEW YORK Institutional care Circa.or of com- Examiners must 

I 
for mentally i!l munity service5 consider 
only if necessary and commissioner alternatives to cer-
and appropriate. may enter agree- titication. 
7.01 ment.s regarding 9.27 

admission 15.27 

I 
procedures. 
29.05 

VIRGINIA See "funding" Must be no LRAs. Prescreening report 
below. Investigation must of community 

establllh that services board or 

I 
LRAs are unsuita- CMHC must state 
ble. whether LR.Al are 
37.1-67.3 a\,.ailable. 

Preadmission 
examination 
required. 

I 
37.1-67.3 
37.l-70 

WISCONSIN To assure fuU In specified cir· Prior to final hear-
range of treatment cumstaoc.e3, person ing. two examiners 
while protecting may not be must recommend 

I LRA right. No detained or com- appropriate level 
inpatient treatment mittcd it protection of treatment. 
unless ou1paucnt is available in the including LRA 
inappropriate. community. inpatient, if any. 
51.001 SI.IS s 1.20 

I 
51.20 

I 
I 
I 55 
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State 

ARIZONA 

\leh:ase 
?~nding 

Heanng 

CALIFORNIA -

ILLINOIS 

MISSOURI 

NEW YORK 

VIRGINIA Judge may release 
mentally iU person 
on own recog.n.i· 
zancc or bond if 
no imminent dan-
ger. 
37.1-67.1 

WISCONSIN Court may release 
or conditionally 
release person 
pcuding probable 
cause and final 
bcarinl!". 
51.20 

WHITTIER LAW REVIEW 

.-.ilr.11.SS!OQ 

Status ind 
?roceduc05 

Mentally ill 
respondent may 
request informal or 
voluntary 
admission. 
Developmentally 
disabled 
respondent may 
request 
administrative 
admission. 
3-801 
4-601 

Volunteers may be 
used to penuade 
persons to ac<:epl 
voluntary status. 
632.0IO.i 

Informal and \"ol· 
untary preferred 10 
involuntary. 
Informal preferred 
10 voluntary. 
9.21 
9.23 

Preliminary 
hearing required to 
determine if volun· 
tary status is 
appropriate. 
37.1-67.2 

If voluntary 
patient fails lo 
apply in writing 
for admission, 
physician must 
advise of LRA 
right and e<>urt 
must appoint 
guardian ad tilem. 
51.10 

Court 
Orciu 

May order outpa· 
tieot !re.aiment. 
Must con.sider ail 
available and 
appropriate 
alternatives. 
36-540 

May pla~ e<>n­
scrvatcc in LRA. 
Officer must inves· 
tigate all alterna· 
tivcs. 
5354 
5358 

Must order LRA 
for menially ill 
and 
developmentally 
disabled 
respondents. 
3-811 
4-609 

Must order LRA. 
632.335.4 
632.350.5 
632.355.3 

May order transfer 
of patient to rcla-
tjvc or com.mittC°"e. 
9.31 

Must order ou1pa-
ticnt treatment. 
day treatment, etc. 
if necessary and 
appropriate. 
37.1-67.3 

Must order oucpa· 
ticnt treatment if 
appropriate. 
51.20 

56 

Duties of 
Counsel 

Must invesug1uc 
:ilternatives. 
)6-537 

Patients' 
R.ighll 

[Vol. 6 

Devciopmentally 
disabled have riJ?.tit 
to LRA. Ri~'its of 
m~ntailv ill ;eftect 
LRA d~rine. 
36-551.01 
36-507.5 
36-516 

Patienll have right 
to LRA. 
5325.1 

Mentally ill and 
developmentally 
disabled have right 
10 LRA. 
2-102 

Patient< have right 
to LRA. 
630.115.1 

Patient< have right 
10 LRA. 
37.1-84.1 

Patient.s have right 
to LRA. 
Sl.61 
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Sta<e 

ARIZONA 

C•JUrt-Ordered 
Medical 
Treau:nent 

CALIFORNIA -

ILLINOIS 

MISSOURI 

NEW YORK 

VIRGINIA 

WISCONSIN 

Limits on coun·s 
power suggest 
influence of LRA 
doctrine. 
37. \.134.2 

MENTAL HEAL TH 

\iemaJ 
Heailh 
Treatment 

LRA preferred in 
guardianship of 
gravciy disabled. 
36-541.04 

Must be adm.inis· 
tered in manner 
least restrictive of 
personal libc11y. 
5325.1 

Sec ''Patient's 
Rights" above. 

lnvolunl4ry 
treatment must be 
in least restrictive 
mao.ner. 
Community board 
may ttansfcr per­
son if consistent 
with LRA doc· 
trinc. 
s 1.;;o 
51.22 
51.35 

lntr<Jsivc 

Treatment 

No scciusion, 
mcchamcal or 
pharrnacoiog:cal 
restr3Ull unless 
emergency. 
36-513 

No psychosurgery 
or 
elcctroconvulsivc 
therapy unless is 
LRA No unncc· 
essary or ucessivc 
restraint. isolation, 
etc. 
5325. I 
5326.6 
5326.7 

No restraint or 
seclusion unless 
therapeutic. No 
electroconvulsi\·e 
therapy or psycho· 
surgery without 
conser.t. 
2-108. 2-110 

Right 10 refu~ 

clectroc-0nvulsive 
therapy can be 
overridden only by 
hearing 
establishing that 
no LRA exists. 
630.130.I 
630.130.3 

Restraint only if 
LRAs insufficient. 
33.04 

No unnecessary 
ph)·sical restraints 
or isolation. 
37. 1·84.I 

No physical 
restraint, isolation, 
or nonconRnsual 
psychosurgery 
without cause. 
51.61 

57 

Conditional 
Relea;e 

Medical director 
may order outpa· 
ticnt treatment fol· 
\owing coun· 
ordered inpatient 
treatment. 
36-540.01 

Postcertification 
outpatient 
treatment 
permitted. 
5305 

Facility director 
may conditionally 
discharge with 
provision for after-
care. 
4-702 
100-16 

Facility director 
may conditionally 
release to outpa­
tient care. 
632.385.2 

Facility director 
may conditionally 
releast" if inpatient 
care is not 
required but abso· 
lute discharge is 
inappropriate. 
29.15 

Stale hospital 
director may place 
specified patients 
in private homes. 
nursing homes. or 
other facilities. 
37. 1-121 • 
Jl.1-123 

Transfer to LRA 
may be condi­
tional. See 
"Mental Health 
Treatment" abovt. 
51.35 

69 

c...., 
Management 

Svstem established 
tO reduce recidi· 
vism and further 
the use of altcma· 
tivcs. 
5615 
5677 
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State 
.?!nodic 
R~view Discn&rge 

ARIZONA ~tust state whether . Medic.a! Di1 ¢t..'1.or 
i!temalivcs 
available. II 
reic.ase. must 
J.rrangc alternative 
placement. 
36-543 

CALIFORNIA -

ILLJNOIS 

MISSOURI 

NEW YORK 

VIRGINIA 

WISCONSIN To determine if 
transfer to LRA 
appropriate. 
51.20 

~ust Jrran~c 

lppropnatc 
1ltcrnauve 
?iacc:ncnt for 
gravely disabled 
persons. 
36-541.01 

facility director 
must release to 
LRA if in patient's 
best interests. 
632.385.1 

Not limited to 
fully-recovered 
patients. 
37.1-98 

funding priority 
)theme encourages 
use of LRAJ. 
5104 

Matching granu 
authorized for 
development of 
comprehensive 
community 
services. 
37.1-194 

58 

Developmental ScniJJr 
DisabUny Chizcn 
Serv1ces Services 

Goal to provide 
minimally 
structured setting. 
No guardianship 
or con.scrvatorship 
except to extent 
ne~ssary. 

36-560 
36-564 

Goal is community 
trealmcnt Group 
home is residential 
use for zoning pur· 
poses. 
5120 
5116 

Administrative 
admission: 
examiner must rec· 
ommcnd LRA. 
On judicial review 
coun may order 
LRA. See "Com­
murtity Treatment" 
below. 
4-300 
4-301 
4-308 

Sec "Preliminary 
Screening" above. 

Lack of LRAs is 
prerequisite to 
judge ~rtifying 
mentally retarded 
person's eligibility 
for admission. 

Encourages 
development of 
alternatives and 
prevention of 
unnecessary 
institutionalization. 
9002 
9321 
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THE KANSAS CITY REPORT* 

* This report will be published, subject to rev1s1ons, in the annual 
Health Law Symposium of the Saint Louis University Law Journal. 
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LEAST x£STRICTIVE TREATMENT OF INVOLUNTARY PATIENTS: 

TRANSLATHJG CONCEP7S :LNTO PRACTICE* 

INTRODUCTION 

Over the last twenty years, two related concepts, the "least 

restrictive alternative" doctrine and 11 deinstitutionalization, 11 have been 

increasingly applied to address the problems and abuses of 

institutionalized mentally disabled persons. The first, the "least 

restrictive alternative" doctrine, was built upon the legal principle of 

"least drastic means, 11 which has a rich and varied history in legal cases 

outside the mental health field. 2 Adherence to the 11 least restrictive 

alternative" doctrine in the mental health area means that treatment and 

care are no more harsh, hazardous, intrusive, or restrictive than 

necessary to achieve legitimate therapeutic aims and to protect the 

patient or others from physical harm. 3 

The doctrine was first applied in mental health litigation in 

1966 in Lake v. Cameron, 4 a case in which the appellant, a sixty-year 

old woman involuntarily committed to St. Elizabeths Hospital, argued that 

she should be treated in a setting less restrictive than total 

confinement. Chief Judge David Bazelon, writing for the majority of the 

United States Court of Appeals for the District of Columbia, held that 

11 [d]eprivations of liberty solely because of dangers to the ill persons 

*The project upon which this article is based was made possible by a 
grant from the Victor E. Speas Foundation of Kansas City, Missouri and a 
grant from the United States Department of Health and Human Services (No. 
90AJ1001 ). See infra note 19. Points of view and opinions expressed are 
those of the--ai:ithors and do not necessarily represent the official 
policies of the funding agencies or the National Center for State 
Courts. This article is a draft. It is not to be quoted or cited 
without permission or the authors. Institute on Mental Disability and 
th.e Law, National Center for State Courts, 300 Newport Avenue, 
Williamsburg~ Virginia 23185. 
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themselves should ~ot )eyonc '#hat is nec2ssary fer :heir 

protection. 115 Since the Lake v. Cameron decision, both federai 6 and 

state 7 courts have recognized the doctrine in mental health 

litigation. All states except Alabama, Mississippi, and Oregon have 

enacted statutes which require that mental health care and treatment 

provided be the least restrictive alternative available to achieve 

legitimate purposes. 8 

The second concept, 11 deinstitutionalization, 11 is a 

sociopolitical concept that grew out of increasing public and 

professional dismay with the institutionalization of mentally disabled 

persons. Simply stated, deinstitutionalization means removing patients 

from hospitals and placing them in alternative care settings. 9 The 

U.S. General Accounting Office (GAO) report in 1977 defined 

deinstitutionalization as 

the process of (l} preventing both unnecessary 
admission to and retention in institutions; (2) 
finding and developing appropriate alternatives in the 
community for housing, treatment, training, education, 
and rehabilitation of the mentally disabled who do not 
need to be in institutions, and {3} improving 
conditions, care, and treatment for those who need 
institutional care. This approach is based on the 
principle that mentally disabled persons are entitled 
to live in the least restrictive environment necessary 
and lead their lives as normally and independently as 
they can.1 O 

The 1963 Community Mental Health Centers Act increased support at the 

state and federal level for community-based care and helped make 

deinstitutionalization a national policy. 11 

These two concepts, one emerging from law, the other from social 

policy, have increasingly been joined in expressions of public policy and 

legislative intent. 12 Since the so-called right-to-treatment lawsuits 
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~ere first litigated, ins~itutionalized 0ersons have used the 

habilitative ideals of deinstitutionalization and the least restrictive 

alternative, supplanting the use of such litigation to improve the 

conditions of institutional care. 13 

The translation of these concepts into relevant, effective 

programs and procedures has, however, faced difficulties. As Saleem A. 

Shah, then the head of the Center for Studies of Crime and Delinquency, 

National Institute of Mental Health, has written, "while the doctrine 

prescribing use of the 'least restrictive alternative' has fairly clear 

meaning in reference to certain legal and constitutional values 

concerning infringement of personal freedom and liberty, the notion does 
14 

not translate readily into mental health procedures and programs." 

One difficulty lies in the fact that the meaning of any "open concept" or 

"concepts with open texture" can never be 11 fully reduced to a set of 

concrete operations and observational terms. 1115 

Whether the translation of concepts into practice in mental 

health law is more problematic than translation in other areas of law is, 

of course, arguable. However, several commentators have found the 11 gap 

problem 1116 in mental health law, especially the involuntary civil 

commitment process, particularly vexing. 17 

Other difficulties in translating legal and social concepts into 

reality are the unavailability of resources, the barriers of formidable 

state and federal bureaucracies, and the sheer size and complexity of the 

cooperative effort required. 17a As Shah has observed, "it is one thing 

to legislate or judicially mandate legal and other policy changes; it is 

quite another matter to secure their actual implementation. 11 Thus, as 
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~moortant as reforms in legal 901icies (viz., 'the la\'I on the ·oaoks:) 

certainly are, these accomplishments must not be confused with the end 
, (. ·i... 11 ..... ')18 resu.t .viz., t:1e 1-3.W in prac:...1ce . 

This article traces one jurisdiction's difficulties in 

translating the "least restrictive alternative" doctrine into equitable, 

effective, and efficient procedures for the involuntary civil commitment 

of mentally disabled persons. 19 The succeeding sections of this 

article survey the attempt of the Kansas City, Missouri mental health-law 

cormnunity (i.e., judges, attorneys, mental health professionals, law 

enforcement personnel, and social service providers) to apply the 

doctrine, as prescribed by state law, to the various procedures and 

practices of the involuntary civil connnitment process. To provide a 

framework for subsequer.t sections of this article, the first section 

provides a brief overview of Missouri's statutory provisions for 

involuntary civil commitment. 

OVERVIEW OF THE INVOLUNTARY CIVIL COMMITMENT PROCESS IN MISSOURI 

In Missouri, a respondent49 can be involuntarily detained for 

four sequential detention periods (four days, 21 days, 90 days, and 

one-year), predicated upon judicial reviews, with continued one-year 

detentions if he or she is suffering from a mental disorder50 and, as a 

result of that disorder, presents a likelihood of serious physical 

harm50a to himself or to others. Figure 1 presents a schematic summary 

of the statutory provisions for involuntary civil commitment in 

Missouri. 

It is important to emphasize that the summary provided in Figure 

1 and the text that follows describe the mechanics of the commitment 
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is imminent, the mental heal~h coordinator may request that a peace 

officer take the respondent into custody and transport him to a mental 

health facility. 55 Alternatively, in emergency cases not involving the 

prior intervention of a mental health coordinator, a respondent may 

present himself, or be presented by others, to a mental health facility. 

If the head of the facility believes ~~at the respondent is mentally 

disordered and serious physical hann is imminently likely unless the 

respondent is admitted, a public mental health facility shall and a 

private mental health facility may admit the respondent for evaluation 
56 and treatment for a period not to exceed 96 hours. Based on her own 

personal observations or investigations, a licensed physician, a mental 

health professional, or a nurse of the facility may involuntarily detain 

the respondent and complete an application for detention for evaluation 

and treatment or care not to exceed 96 hours. 57 

In non-emergency cases, a written application filed by any adult 

person must always precede the actual involuntary detention of a 

respondent. Upon receipt of a valid application for involuntary 

treatment and care, the court makes a detennination on an ex parte basis 

whether there is probable cause to believe that the respondents meets 

involuntary detention criteria and should be transported to the mental 

health facility for evaluation treatment for a period not to exceed 96 

hours. 58 In emergency situations, when a respondent presents himself 

to a mental health facility, or is brought there by a peace officer or 

mental health coordinator, an application for initial detention must, 

nevertheless, be filed with the court, even though a respondent's 

involuntary detention may have preceded the filing of a formal 
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;::a 
application.~J At this juncture, the non-emergency and emergency 

routes to involuntary civil comm·it'ilent merge. 

Whenever the initial involuntary detention and mental health 

evaluation of a respondent has bE~en authorized on a non-emergency basis, 

public mental health facilities ~hall and private mental health 

facilities may admit a respondent on a provisional basis. 60 Within 

three hours of the respondent 1 s arrival at the mental health facility, he 

shall be 11 seen 11 by a mental heal th professional and be given notice of 

his rights, including the right to be represented by counsel. 60a He 

must be examined by a licensed physician within eighteen hours after 

arrival at the mental health faci1ity. 6
0b Within 96 hours after the 

respondent 1 s arrival at the mental health facility, a mental health 

coordinator must meet with the respondent and explain his legal rights 

during involuntary detention. 60c The respondent must be released from 

the mental health facility within 96 hours, unless the head of the mental 

health facility or the mental health coordinator files a petition 

requesting that the respondent be hospitalized under involuntarily 

commitment criteria for an additional period not to 'exceed 21 days. 61 

Within two judicial days after the filing of a petition for 

21-day i nvo 1 untary detention and treatment, a full evi den ti ary hearing 

must be held. At this hearing, the respondent is accorded all the 

customary legal safeguards in civil commitment proceedings, including 

t t . b · 1 62 A h l . f h h . f h represen a 1on y counc1 . t t e cone us1on o t e , earing, i t e 

court finds clear and convincing evidence that the respondent is a fit 

subject for involuntary civil commitment, it shall order that the 

respondent be detained for involuntary treatment in the least restrictive 

environment for not more than 21 days. 63 
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Before the 21-day detention and treatment period expires, the 

court may order the respondent to be involuntarily treated for an 

additional period of 90 days, 64 and before the expiration of the 90 

days, for an additional period of time not to exceed one year. 65 

Additional treatment periods may be ordered if: (1) the respondent is 

mentally ill and continues to present a likelihood of serious physical 

hann to self or others; (2) a petition for additional involuntary 

detention and treatment is filed with the court; and (3) the court, after 

an evidentiary hearing, orders the respondent detained and involuntarily 

treated for the additional period. At least twice every year, each 

respondent who is committed to a mental health facility for a one-year 

period must be examined and evaluated to determine if he continues to 

meet the criteria for involuntary civil commitinent. Upon review of the 

examination report and the respondent's individualized treatment plan 

prepared by the mental health facility, the court may order a hearing to 

detennine the need for continued involuntary hospitalization. 66 

Involuntary in-patient care and treatment may be ended by 

several procedures: (1) outright discharge from the mental health 

facility prior to the expiration of the treatment period authorized by 

statute if, in the opinion of the mental health facility staff, the 

respondent no longer meets statutory commitment criteria; 67 (2) 

conversion from involuntary detention to voluntary hospital admission 

status; 68 (3) conditional out-patient care in the least restrictive 

environment determined by the mental health facility releasing the 

respondent; 69 (4) discharge once the statutorily prescribed durational 

limits of involuntary treatment have been reached. 69a 
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Statuto1-y ?rovi si ons 

With the passage of the "Omnibus Mental Health Bill" (House Sill 

No. 1724) in 1980, 78 Missouri's 80th General Assembly codified 

Missouri's mental health law and gave legal status to the goals and 

duties of the various divisions of the Missouri Department of Mental 

Health. The law pertaining to the administration of the Department of 

Mental Health 7oa and it's division of Comprehensive Psychiatric 

Services71 established the policies, rules, and procedures for 

providing services to mentally disordered individuals in the least 

restrictive environment. The statutory basis for the application of the 

least restrictive alternative doctrine lies in the prescribed goal of 

Missouri's Department of Mental Health. 

meaning: 

The department shall seek to ••. [m]aintain and 
enhance intellectual, interpersonal and functional 
skills of individuals affected by mental disorders, 
developmental disabilities, or alcohol or drug abuse 
by operating, funding and licensing modern treatment 

, and habilitation programs provided in the least 
restrictive environment possible.72 

A 11 least restrictive environment 11 has been given the following 

[A least restrictive environment is a] reasonably available 
setting where care, treatment, habilitation or 
rehabilitation is particularly suited to the level and 
quality of services necessary to implement a person's 
individualized treabnent, habilitation or rehabilitation 
plan and to enable the person to maximize his functioning 
potential to participate as freely as feasible in normal 
living activities, given due consideration to potential 
harmful affects on a person. For some mentally disordered 
or mentally retarded persons, the least restrictive 
environment may be a facility operated by the 
department.73 
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A number of statutorily prescribed rights and entitlements 

accorded to all voluntary and invoiuntary patients under the jurisdiction 

of the Department of Mental Health implicitly or explicitly give 

expression to the least restrictive alternative doctrine. Each patient, 

resident, or client has an absolute right to be "evaluated, treated or 

habilitated in the least restrictive environment. 1175 Unless 

inconsistent with a person's treatment plan, each person admitted to a 

residential facility or day program operated, funded or licensed by the 

Department of Mental Health has the following rights: to wear his own 

clothes, to keep and use personal possessions, to communicate with other 

individuals inside and outside the facility, to receive visitors, to have 

access to his own mental and medical records, and to have opportunities 

for physical exercise and outdoor recreation. 76 

A patient, resident, or client may not be deprived of certain 

rights. Among these are the rights to safe and sanitary housing, to 

refuse to participate in non-therapeutic labor, to attend or not to 

attend religious services, to receive prompt evaluation and care, not to 

be the subject of experimental research, to have access to consultation 

with a private physician at his own expense, not to be subjected to any 

hazardous treatment or surgical procedures, to a nourishing, well 

balanced and varied diet, and to be free from verbal and physical 

abuse. 77 

One statutory entitlement specifically expresses the least 

restrictive alternative doctrine. Specifically, every voluntary and 

involuntary patient has the right to refuse electroconvulsive 

therapy. 78 Strict due process requirements must be adhered to before 
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eiectroconvu1sive :herapy may be administered to a respondent 

invo1untari'ly. The therapy may be administered on an involuntary basis 

only after a full evi den ti ary hedri ng where the patient is represented by 

counsel and the state shows that the electroconvulsive therapy is 

necessary under the following cr·i teri a: 

(1) there is a strong likelihood that the therapy 
will significantly improve or cure the patient's 
mental disorder for a substantial period of time 
without causing him any serious functional harm; and 
(2) there is no less drastic alternative form of 
therapy which could lead to substantial improvement in 
the patient's condition.79 

Caswell Consent Decree 

Legislative provisions for the application of the least 

restrictive alternative doctrine in involuntary civil commitment 

proceedings were given extensive interpretation in the recent consent 

decree in Caswell v. Secretary of Health and Human Services. 80 This 

comprehensive consent decree settled a class action suit to obtain mental 

health care and treatment in the least restrictive environment for 

mentally ill and mentally retarded persons residing at the St. Joseph 

State Hospital, a large state menta1 institution in Missouri. The action 

challenged the Missouri Department of Mental Health's failure to 11 fund, 

create and monitor appropriate, less restrictive environments for those 

plaintiffs in need of community settings in violation of federal and 

state law as well as plaintiff's civil rights. 1181 The five plaintiffs 

named in Caswell were all involuntary patients confined at St. Joseph 

Hospital for periods ranging from seven to eighteen years. While the 

state defendants denied any wrongdoing, they agreed 11 wi th the concept 

that mental patients should be treated and cared for in the least 
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restrictive facilities and settings aopropriate to the individual needs 

of each patient. 1182 Significantly, the Caswell consent decree 

acknowledged the limited financial resources available to the state 

defendants and their inability 11 to spend money which is neither available 

nor appropriated for the specific purposes set forth 11 in the decree. 
83 

The decree provides for a plan to improve available mental 

health services based upon the following fundamental principles: 

(1) mental health care and treatment should be based 
upon an individual's specific needs and his or her 
specific 11 level of psychosocial functioning, and 
should be provided in the least restrictive 
environment 11

; 

(2) in accordance with 11 normalization 11 principles, 
mental health services should be designed to maximize 
the development of social abilities that 11 are as close 
to community norms as possible 11 ; 

(3) whenever possible, patient should be placed in 
the 11 most home-like facility possible 11

; 

{4) community support services should be expanded to 
allow former residents of in-patient facilities to 
11 live as normally as possible in the community 11

; 

(5) a 11 transitional living program11 should be 
maintained for the purpose of the resettlement of 
patients into 11 normal residential situations 11 that 
provide access to community support services; and 

(6) 11 long-term or chronic mentally ill patients also 
have a right to high quality treatment and 
rehabilitation in the least restrictive 
environment. 11 84 

PRE-COMMITMENT SCREENING AND EVALUATION 

Formal, restrictive civil commitment proceedings generally 

follow rather than precede the attempts to place a respondent into less 

restrictive treatment and care settings. 85 Typically, only when less 
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restrictive measures {e.g., coping with the situation or counse1ing the 

person to seek orofessional he1p on a voluntary basis) fail and when 

someone who comes into contact w·ith a mentally disordered person feeis 

that more drastic measures are n~quired will the involuntary civil 

commitment process be formally initiated. 

The Missouri statutory provisions for emergency and 

non-emergency detention86 do not explicitly require the person or 

agency initiating commitment proceedings to consider the least 

restrictive alternative. However, several statutory provisions for 

preliminary screening and investigation strongly imply that the least 

restrictive alternative doctrine should be applied. 86a Most important 

among these is the provision for "mental health coordinators 11 who are 

required to perform preliminary screening of involuntary civil commitment 
87 cases. 

Only a small minority of respondents penetrate the involuntary 

civil commitment system beyond short-term detention and receive a 

judicial hearing. 88 Therefore, occurences prior to an evidentiary 
v 

hearing may have more bearing on the equity, effectiveness, and 

efficiency of a commitment system, and on the public's satisfaction with 

the system, than the events in the other stages of the commitment 

process. Systems that provide for a prompt, reliable, and thorough 

screening procedure, with early diversion of cases appear to protect both 

the liberty interest of respondents and the pocketbooks of 

taxpayers. 89 However, in most jurisdictions, practices during the 

initial stages of the commitment process evolved in the absence of 

rigorous scrutiny by the judiciary and mental health professionals. 90 
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The initial decisions regarding a respondent 1 s entry into the 

mental health system entail ;m.ich more than detennining whether the legal 

and psychosocial criteria for involuntary civil commitment have been 

met. Sound decisions are based on considerations of the mental health 

delivery system in a particular locale, the conditions of accessible 

mental health facilities, the availability of less restrictive 

alternatives for particular classes of respondents (e.g., those harmless 

to others), and the budgetary constraints on the specific unit of the 

mental health system likely to be involved. Such decisions also involve 

an understanding of the links between the courts, law enforcement 

agencies, social service agencies, and the units of the mental health 

h 1 . . t t . 91 system t at resu t 1n cooperative s ra eg1es. 

Apparently recognizing the importance of the µrehearing aspects 

of commitment proceedings, the Missouri legislature provided that mental 

health coordinators serving designated regions or facilities perform 

mental health screenings and evaluations and investigate individuals 

referred to them as candidates for involuntary civil commitment. 92 

Mental health coordinators must be mental health professionals (i.e., 

psychiatrists, residents in psychiatry, psychologists, psychiatric 

nurses, or psychiatric social workers) who have "knowledge of the laws 

relating to hospital admission and civil commitment. 1193 Although the 

Missouri statute does not require mental health coordinators to consider 

less restrictive settings to involuntary inpatient treatment and care~ 

the statutory provisions permit them to do so. 

When a mental health coordinator receives information indicating 

that due to a mental disorder a person "presents a likelihood of serious 
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physical harm to himself or others," she shall (1) conduct an 

investigation, (2) evaluate the i'nformation gathered by that 

investigation, and (3) assess the! reliability and credibility of all 
. . 94 sources of inf ormat1 on. if, as a result of her persona 1 observations 

or investigation, the coordinator believes that a respondent is dangerous 

because of mental disorder, the coordinator may file an application for 

the respondent 1 s involuntary detention for evaluation and treatment for a 

period not to exceed 96 hours. 95 A strict reading of this provision 

permits the mental health coordinator discretion in determining whether 

to file an application for involuntary detention, even when the criteria 

for involuntary civil commitment are met. Further, a permissive 

interpretation of this provision would allow the mental health 

coordinator to pursue alternatives, though this is not required. If the 

likelihood of the respondent causing harm to self or others is imminent, 

however, the mental health coordinator would apparently have no such 

discretion. In such emergency circumstances, the coordinator shall 

request a peace officer to take the respondent into custody and transport 

him to a mental health facility. 96 If the mental health coordinator 

determines that involuntary civil commitment is not appropriate, she 
11 should inform either the person, his family or friends about those 

public and private agencies and courts which might be of 

assistance. 1197 This provision seems to give mental health coordinators 

the authority to screen and divert appropriate cases to less restrictive 

treatment and care settings. 

At the time of our inquiry, eleven mental health coordinators 

were appointed and funded by the Missouri Department of Mental Health, 
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down from fifteen in 1979. 98 According to the mental heal~h 

coordinators and an official of the Missouri Department of Mentai Health 

whom we interviewed, the powers, duties, and responsibilities of the 

mental health coordinators were founded in the least restrictive 

alternative doctrine. Mental health coordinators were to function much 

like the gatekeepers for involuntary civil commitment proposed by the 

Institute on Mental Disability and the Law, 99 and the mental health 

review officers in a suggested statute on civil commitment proposed by 

th M t 1 H 1th L P · l OO Th t k 1 h l h e en a ea aw roJect. ese ga e eepers or menta ea t 

review officers would function at the threshold of involuntary civil 

commitment proceedings and in most, if not all, cases make informed 

decisions about whether involuntary civil commitment should be pursued 

along emergency or non-emergency routes in a particular case, or whether 

less restrictive alternatives should be considered. They would also 

provide the vital links between the courts, law enforcement agencies, 

social service agencies, various units of the mental health system, and 
. 1 OOa the communi ty. 

Information received by mental health coordinators alleging that 

a person, as a result of mental disorder, presents a likelihood of 

serious physical harm to self or others is typically communicated by 

telephone referral. According to one mental health coordinator, most of 

the potential applicants who pursue another person's commitment in 

Jackson County are referred to the mental health coordinators .by court 

personnel. 

Beginning with this initial telephone contact and continuing 

with the interview of the potential applicant(s) and other individuals 
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significant to the case, mental ~ealth coordinators conduct an 

investigation, collect affidavits to support the allegations that a 

respondent meets the involuntary detention criteria, evaluate the 

credibility of the i nfonnati on presented: and make persona 1 observations 

whenever possible. The mental health coordinator receiving the referral 

discusses the case briefly with the caller and, if she has a reasonable 

cause to believe that the individual referred is fit for involuntary 

civil commitment, schedules an appointment to interview the caller or 

some other person \'/ho may have persona 1 kn owl edge of the po ten ti a 1 

respondent. While the mental health coordinators do provide information 

and some consultation during the telephone referral, only approximately 

five percent of the referrals are diverted from the involuntary civil 

commitment process at this stage. 

Mental health coordinators typically interview family members or 

other applicants for about an hour. During this interview they make a 

threshold detennination about the potential respondent 1 s fitness for 

involuntary civil commitment. Most applicants come to the mental health 

coordinator 1 s office to be interviewed. According to one mental health 

coordinator, the practice of requiring applicants to travel to the mental 

health coordinator 1 s office to initiate commitment proceedings causes 

hardships for some applicants who may need to take time off from work, 

travel long distances to the interview, and contend with transportation 

and parking difficulties. lOOb Only when applicants are extremely 

reluctant to get involved do mental health coordinators seek out the 

applicant and conduct an interview in the community. 
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Approximately ten to fifteen percent of the referrais receivea 

by mental health coordinators result in the filing of an application for 

involuntary detention with the Probate Division of the Circuit Court of 

Jackson County. The majority of the potential cases that initially come 

to the attention of the mental health coordinators are handled by the 

following actions which divert the case from formal civil commitment 

proceedings: (1) limited intervention by the mental health 

coordinators--for example, provision of information about the workings of 

the mental health and judicial system, consultation with parents of 

respondents, and informal counseling of applicants--causing the 

applicants to abandon the pursuit of court-ordered hospitalization; (2) 

referral of the respondent, their family members, or acquaintances to 

mental health treatment settings less restrictive than inpatient 

hospitalization; (3) acceptance of voluntary outpatient or inpatient 

treatment and care by the respondent (according to the mental health 

coordinators we interviewed, this action is infrequent); (4) in 

approximately one percent of the cases, initiation of guardianship 

proceedings; and (5) interventions by the mental health coordinators that 

"initiate a crisis" causing one of the above options to be pursued. 

If, after evaluating the reliability of all sources of 

information, the mental health coordinator believes that the respondent 

is a fit subject for involuntary civil commitment, the mental health 

coordinator or the applicant may file a formal petition for involuntary 

detention of the respondent for evaluation and treatment. The petition 

causes the matter to be brought before the probate court on an ex parte 

basis to determine whether the respondent should be taken into custody 

and transported to a mental health facility. 101 
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In aoproximataly eight out of ten cases brought before the Court 

in the manner described above, the Court finds probable cause to believe 

that the respondent is a fit subject for involuntary civil commitment 

and, thereupon, issues an order to take the respondent into custody and 

transport him to an appropriate mental heal th facility. During the ex 

parte hearing a judge, commissioner, or hearing officer typically 

questions the applicant about the allegations in the application for 

involuntary civil commitment. According to mental health coordinators 

and court personnel, few applications are rejected as a result of ex 

parte hearings due to the Court's heavy reliance upon, and confidence in, 

the coordinator's investigations of the applicant 1 s allegations and prior 

screening. 

Of the relatively few petitions rejected following an ex parte 

hearing, most are rejected because they fail to establish probable cause 

to believe the "dangerousness" of the respondent, i.e., the likelihood 

that the respondent presents a serious physical harm to self or others as 

a result of mental disturbance. Infrequently, petitions are rejected 

because of a lack of other evidence and because of the Court's lack of 

jurisdiction in the matter. According to court personnel, rejection of 

an application following an ex parte hearing usually results in the 

applicant abandoning the application. On rare occasions, the applicant 

requests and is granted a full evidentiary hearing on the petition for a 

96 hour involuntary detention. 

According to mental health coordinators, court personnel, and 

attorneys who were interviewed, the relationships beb1een mental health 

coordinators and the Court, attorneys, and law enforcement personnel in 
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cases brought before the Court on an ex parte basis are regarded as 

good. Calls by individuals requesting information about or assistance in 

pursuing the involuntary civil commitment of others are typically 

referred to mental health coordinators. Mental health coordinators are 

regarded as providing a valuable service to the Court and the community 

in investigating the factual basis for applications for involuntary civil 

commitment. 102 Following an ex parte determination, if the court finds 

that there is probable cause to proceed with a 96 hour period of 

involuntary detention for evaluation and treatment, the Court will 

generally follow the recommendations of the mental health coordinator 

with regard to the receiving mental health facility. Placement options 

in Jackson County, which depend upon a respondent's domicile, include the 

Western Missouri Menta 1 Heal th Center, three private psychiatric 

facilities, and four community mental health centers. The latter, 

according to one mental health coordinator, are considered private 

facilities for the purposes of involuntary civil detention. Three of the 

four community mental health centers provide both outpatient and 

residential mental health services. 

In addition to the duties and responsibilities associated with 

the preliminary screening and evaluation of candidates for involuntary 

civil commitment, mental health coordinators have provided education and 

training to mental health and law enforcement personnel throughout 

Missouri in the past. For example, they have provided presentations and 

training for law enforcement personnel in cooperation with the Missouri 

Sheriff's Association and the University of Missouri. 103 Mental health 

coordinators in the St. Louis area have also provided field placements 
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for university s~udents seeking advanced aegrees in social work, nursing, 
' "\'I 

and psycho 1 ogy. '~<+ 

Although the mental health coordinators in Kansas City; Missouri 

appear to perform their du ti es we 11 and seem to be regarded highly by the 

mental health law community, their powers, duties, and responsibilities 

appear to have fallen far short of the potential provided by statute. 

Mental health coordinators are rarely involved in emergency cases even 

though the majority of the respondents facing involuntary detention in 

Jackson County enter the mental health system on an emergency 

basis. 105 

Although mental health coordinators are theoretically on call 24 

hours a day, for all practical purposes, they function only during the 

daytime hours. Further, although mental health coordinators are 

obligated by law to meet with all respondents within the 96 hour 

involuntary detention period unless released sooner, 105a one mental 

health coordinator admitted that it is often difficult to meet this 

requirement. 

The mental health coordinators' virtually exclusive involvement 

in non-emergency cases may have some unfortunate consequences. Potential 

respondents who come to the attention of mental health coordinators in 

Kansas City are arguably those respondents with more means at their 

disposal and more social supports than their counterparts who come to the 

attention of peace officers, attorneys, and judges on emergency bases. 

At the very least, those respondents who are the subject of a formal 

petition have one person, i.e., the petitioner, who cares enough to act 

on their behalf. Ironically, this subgroup of respondents is provided 
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the greater social and legal protections in the form of the screening 

performed by mental health coordinators and the ex parte hearing provided 

by the court though they may have maintained some social support in the 

community and may also have less severe mental disturbances. In 

contrast, emergency cases are not reviewed by legal or mental health 

professionals until after the respondent has been taken into custody, 

transported to a mental health facility, and involuntarily detained for 

at least several hours. 

This difference in judicial and mental health oversight of 

emergency and nonemergency cases would be fully justifiable if 

respondents who entere~ the mental health system by the non-emergency and 

emergency routes were clearly distinguishable on the basis of the 

imminence of the harm they would likely cause if not involuntarily 

detained immediately. However, the presence of an emergency is not a 

reliable discriminator for determining movements along emergency and 

non-emergency routes to involuntary civil commitment in other parts of 

the country,lOSb and it is, undoubtedly, not a very good one in Kansas 

City. Factors such as the dangerousness of the respondent and the 

imminence of possible harm may have less bearing on the traffic along the 

emergency and non-emergency routes to involuntary civil commitment than 

factors associated with the access to those routes (e.g., the 

availability of mental health coordinators). 

According to one mental health coordinator, the legislature 

intented mental health coordinators to provide preliminary mental health 

screening of all involuntary civil detention cases, regardless of whether - , 

those cases come to the attention of the mental health system on an 
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emergency or non-emergency basis, but inadequate funding limited their 

involvement to non-~mergency cases. One mental health professional 

involved in screening emergency cases stated that mental health 

coordinators were the "best kept secret in town. '1 He stated that while 

the powers, duties, and responsibilities of the mental health 

coordinators were conceptually sound, they only 11 1 ooked good on paper" 

and only added another layer of bureaucracy to an already overburdened 

involuntary civil commitment system. 

Regardless of the involuntary civil detention route, 106 it 

seems to be eminently sensible that most, if not all, entries into the 

mental health-judicial system should be monitored and regulated by 

authorized 11 gatekeepers 11 at designated "portals" in the community. 107 

The Institute on Mental Disability and the Law has proposed guidelines 

for the role of gatekeepers that function on the threshold of involuntary 

civil commitment much as judges function during hearings later in the 

commitment process. Gatekeepers should be knowledgable and talented 

individuals, capable of making and empowered to implement decisions about 

release, immediate involuntary detention, and all the options between 

those extremes, within the context of legal requirements, good mental 

health practices, social values, and resource allocations. 108 Such 

gatekeeper functions appear to have been similar to those envisioned at 

the later stages in the commitment proceedings, for the "hospital case 

manager, 11 "pre-placement coordinator," and "community placement 

casemanager 11 as provided in the Caswell consent decree. 109 

By providing that mental health coordinators function at the 

initial stages of involuntary civil commitment, the Missouri legislature 
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is among only a i1ancifu1 of sr.ate 1egisiatures 11
'"' tnat has recognized 

the importance of the preheari ng aspects of commitment proceedings. 

Mental health screening and evaluation, including an investigation of the 

infonnation supporting a respondent 1 s fitness for involuntary civil 

commitment, before a respondent is involuntarily detained in a hospital 

is generally preferrable to a review of allegations and screening only 

after a respondent is admitted to a hospital. Although progressive state 

statutes acknowledge implicitly the desirability of screening and 

diversion from involuntary commitment prior to involuntary detention, 

only a few prescribe the mechanisms by which such actions can be 

taken.llOa 

Though most commentators consider the judicial hearing to be the 

centerpiece of the involuntary civil commitment process, the occurrences 

before such hearings can be much more important in individual cases and 

can have a pervasive effect on the commitment process and the work of the 

mental health system and the courts as a whole. 111 Unfortunately, vlith 

regard to the powers, duties, and responsibility of mental health 

coordinators in Missouri, there appears to be a great discrepancy between 

the "law on the books 11 and the 11 law in practice. 11 Notwithstanding the 

very real practical difficulties engendered by scarce resources, .much 

more attention should be paid to the implementation, not simply the 

enunciation, of progressive provisions founded on the least restrictive 

alternative doctrine. 112 
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INVOLUNTARY DETENTION PROCEDURES 

Civil detention provisic.ns that are applicable foliowing court 

acceptance of a petition for 96 hour involuntary detention, in which the 

Missouri Legislature has enunciated the least restrictive alternative 

doctrine, include: (a) the issuance of involuntary civil commitment 

orders, (b) placement of respondents in the least restrictive setting, 

and (c) provision of a continuum of community-based services. 

Issuance of Commitment Orders 

The least restrictive alternative doctrine is applied explicitly 

to the issuance of 21-day,113 90-day,114 and one-year commitment 

orders.115 The commitment criteria applied to each successive hearing 

on a petition for continued involuntary treatment and care are 

identical. The court must determi'ne (1) that as a result of mental 

illness, the respondent presents or continues to present "a likelihood of 

serious physical harm to himself or to others, 11 and (2) that a mental 

health facility appropriate to "handle the respondent's condition" has 

agreed to accept the respondent for admission. If these criteria are 

met, the court must order the respondent detained "for involuntary 

treatment in the least restrictive environment" for a period of time not 

to exceed the applicable limit. 116 

Missouri law is similar to the civil commitment laws in many 

other states in that it permits but does not expressly provide for 

court-ordered outpatient care and treatment. 117 In practice, 

outpatient commitment is virtually non-existent in the Kansas City, 

Missouri area. Among the numerous individuals we interviewed in Kansas 
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City, only one mentai healtn coordfoator couid recall a single case in 

which outpatient commitmen~ was ordered by the court. In that case, a 

respondent was ordered to participate for 90 days in an outpatient 

hospital program under the direction of the Veteran's Administration 

Medical Center. Outpatient commitment was ordered contingent upon the 

respondent's compliance with a treatment plan which included psychotropic 

medication. The court authorized the Medical Center to take the 

respondent into custody and involuntarily detain him for inpatient care 

for the balance of the commitment period if he failed to comply with the 

condition of outpatient commitment. 

Several factors may account for the rare use of commitment to 

outpatient treatment as an alternative to involuntary hospitalization in 

Kansas City, despite the mental health-law community's growing awareness 

of, and emphas·i s on, treatment in the least restrictive environment. 

Perhaps the strongest factor is the screening and diversion of cases 

before the expiration of the initial 96 hour involuntary detention. This 

reduces effectively the number of potential respondents for whom 

outpatient commitment may clearly be the least restrictive alternative. 

As discussed earlier, the pre-commitment mental health screening and 

evaluation performed by mental health coordinators in non-emergency cases 

contributes to this reduction. According to estimates by court 

personnel, attorneys, and mental health professionals, approximately one 

of ten respondents detained involuntarily for the initial 96 hour period 

proceeds to a judicial hearing on a petition for an additional 21 days of 

involuntary treatment and care. One community mental health center staff 

member stated that the majority of those respondents committed 
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involuntarily to an acute, inoatient unit of the center invariably shift 

to voluntary patient status within the initial 96 hour detention period. 

This staff member suggested that the conversion to voluntary patient 

status is typically due to staff members' abilities to develop trusting 

relationships with respondents and their family members. Petitions for 

96 and one-year involuntary commitments are very rare. Therefore, 

notwithstanding an inclination to consider, at least theoretically, 

outpatient commitment as a viable alternative to inpatient commitment, 

the Circuit Court of Jackson County may, as a practical matter, have few 

opportunities to consider outpatient treatment as a dispositional 

option. 

Other factors, perhaps less salient, may contribute to the 

infrequent use of outpatient commitment. Less restrictive alternatives 

to involuntary hospitalization may not be available because staff of 

community-based facilities may be disinclined, as a matter of policy or 

practice, to treat unwilling patients. 118 One psychiatrist with the 

Western Missouri Mental Health Center contended that the major problem 

with outpatient commitment is Missouri's statutory requirement of 
11 dangerousness" as a criteria for involuntary commitment. If a 

respondent presents a threat of serious physical harm to self or others, 

he should be committed to a secure inpatient facility, if not a secure 

ward of a state hospital. On the other hand, if a respondent poses no 

threat, he should be released and given the opportunity to seek voluntary 

treatment and care. This "either/or" view, which is shared by mental 

health professionals and judicial personnel throughout the country, 119 

clearly limits the use of outpatient commitment as a viable dispositional 

option between inpatient treatment and release. 
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Two other related factors may contribute to mental health 

professionals' skepticism about outpatient commitment. As one mental 

health professiona1 we interviewed stated, there is in Kansas City, as 

there is throughout the country, a growing concern for public safety. 

Reportedly, this concern has resulted in the establishment of additional 

secure wards at the Western Missouri Mental Health Center. With a 

greater emphasis on secure facilities that are purported to enhance 

public protection from mentally disordered persons, mental health 

professionals may come to view less restrictive, community-based 

facilities as the exclusive domain of willing patients. It is 

conceivable that the development of mental health facilities and 

resources may be consistent with this view. For example, the day care 

program of the Western Missouri Mental Health Center is considered 

inappropriate for involuntary patients due to the faci1ity 1 s inability to 

control or restrict a participating patient's actions both within and 

outside of the program operating hours. 

A final factor may have subtle, yet pervasive effects on mental 

health professionals' reluctance to embrace the idea of outpatient 

commitment. The decisions in Tarasoff v. Regents of the University of 

California120 and related cases, 121 which established mental health 

professionals' legal liability for actions of potentially dangerous 

patients, may have dampened mental health professionals' enthusiasm for 

outpatient commitment and cause them to practice conservative or 
11 defensive 11 therapy. 

In Kansas City, limited opportunities for appropriate outpatient 

commitment and skeptical attitudes among mental health professionals may 
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have effectively eiiminated outpatient commitment as a realistic 

alternative to court ordered hospitalization or release. Nevertheless, 

in the interest of those few respondents who can be maintained 

successfully outside of residential facilities, community-based treatment' 

under court ordered conditions remains attractive as the least 

restrictive alternative. As suggested by two commentators who have 

investigated the problems of outpatient commitment in North Carolina, 

"major attitudinal shifts will have to occur, however, before this 

alternative is used effectively and with appropriate frequency. 111 22 

These attitudinal changes must be coupled with structural changes to 

accomodate the use of legally available alternatives for treating 

patients. 

Placement Programs in the Least Restrictive Setting 

Missouri law provides that the Department of Mental Health shall 

establish and maintain a placement program for 11 persons effected by 

mental disorder, mental illness, mental retardation, developmental 

disability or alcohol or drug abuse. 11123 In establishing and 

maintaining the program, the legislature department authorized to use 
11 residential facilities, day programs and specialized services with a 

design to maintain a person in the least restrictive environment in 

accordance with the person 1 s individualized treatment, habilitation or 

rehabilitation plan. 11124 Subject to appropriations, the department is 

required to license, certify and fund a 11 continuum of facilities, 

programs and services short of admission to a department facility to 

accomplish this purpose. 11125 Before placing any client in a particular 
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facility, the department must consider, among other criteria, the 11 least 

restrictive 9nvironment for providing care and treatment consistent with 
, 2'" 

the needs and conditions of the patient or resident." 1 0 

Unfortunately, with regard to involuntary patients, the 

therapeutic ideals suggested by the legislative provisions for a 

placement program founded in the least restrictive alternative doctrine 

are frustrated by the realities discussed earlier. Because of inadequate 

staffing and the lack of a controlled, secure setting of nonresidential 

facilities (~, the day program of the Western Missouri Mental Health 

Center and the facilities associated with the Community Placement 

Program), less restrictive, community-based programs are generally 

perceived by the mental health professionals we interviewed as 

inappropriate for involuntary patients. 

Involuntary patients, who are viewed as posing serious threats 

to themselves or others if placed in a minimally controlled community 

setting, are generally considered as bad legal, medical, and ethical 

risks by the mental health professionals. According to a staff member of 

the Community Placement Program in Kans~s City, of the approximately 550 

persons in the program at the time of our inquiry (February 1983), only 

approximately one percent were involuntary patients. The Community 

Placement Program serves as a coordinating agency, screening referrals 

for many mental health facilities for placement of chronically mentally 

ill persons in a variety of community-based facilities including nursing 

homes, boarding homes, foster homes, residential treatment facilities, 

intermediate care facilities for persons with special medical needs, 

group homes, and private apartments. Preference is given to clients who 
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participate on a voluntary basis. Althou·3h many of the patients in the 

programs were at some point in the past involuntary patients, only eight 

percent of the community placement program 1 s clients during 1982 were 

invo1 untary patients when they entered the program. According to one 

staff member, most of these involuntary patients agreed to a change in 

their status to voluntary participation shortly after their acceptance 

into the program. 

A Continuum of Community-Based Services 

In concert with the least restrictive alternative doctrine, the 

Division of Comprehensive Psychiatric Services of Missouri's Department 

of Mental Health is·required to "identify community-based services in 

each geographic area as entry and exit points into and from the state 

mental health delivery system offering a continuum of comprehensive 

t 1 h 1 th . ..1 27 men a ea services. The Division must base the provision of 

services upon diagnosis and individualized treatment plans and arrange 

f d 1 . f th . . th 1 t t . t. . t 1 28 or e 1very o ese services 1n e eas res r1c 1ve env1ronmen • 

In practice, the legislatively mandated, less restrictive end of 

the continuum of community-based services is likely to be accessed only 

by those respondents who may have been screened and diverted from further 

involuntary treatment and care before or during the initial 96 hour 

period of involuntary hospitalization. For the reasons discussed above, 

once a respondent 1 s 11 dangerousness 11 has been certified by a court, less 

restrictive, community-based mental health facilities are generally 

closed to the respondent due to the policies and attitudes resistant to 

outpatient treatment and care of involuntary patients. 128a 
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RELEASE, TRANSFER, AND DIVERSION 

Statutory mechanisms for a respondent 1 s outright release from 

involuntary hospitalization, and transfer or diversion from restrictive, 

inpatient treatment are clearly consistent with the least restrictive 

alternative doctrine. Most state mental health laws permit mental health 

facilities to discharge respondents without judicial review. 129 Broad 

discretion is given to mental health personnel to make decisions about 

release, transfer and diversion to less restrictive treatment settings. 

Release of a respondent typically occurs if the mental health 

professional in charge of the respondent's involuntary treatment and care 

believes that compulsory inpatient mental health care and treatment are 

no longer necessary. In most states, diversion from involuntary 

detention is accomplished if the respondent requests voluntary patient 

status and if the mental health facility or the court agrees to the 

conversion from involuntary to voluntary status. In congruence with the 

least restrictive alternative doctrine, the mental health law in some 

states (e.g., North Carolina and New York) explicitly encourages 

conversion from involuntary to voluntary patient status. 130 

Missouri mental health law applies the least restrictive 

alternative doctrine in a number of provisions for release, transfer, and 

diversion of respondents from involuntary hospitalization. As a general 

principle, a mental health facility official shall release a patient, 

whether he or she may be a voluntary or involuntary patient, from the 

facility to the least restrictive environment if and when it is 

detennined that release is in the patient's best interests. 131 Such 

release may be accompanied by referral to a placement program operated by 
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the Department of Mental Health. In any event, release to the least 

restrictive environment sna11 include provisions for continuing 

responsibility on the part of the mental health facility from which the 
·~" respondent is released. J~L The mental health facility or agency 

receiving the respondent must agree in writing to assume responsibility 

for providing the required outpatient care in the least restrictive 

environment. 133 

Release to the least restrictive environment may be conditioned 

on the respondent receiving prescribed outpatient care for a period not 

to exceed the duration of the applicable involuntary detention 

period. 134 The head of the mental health facility may modify the 

release conditions if such modification is in the patient 1 s best 

interests. 135 If it becomes necessary to return the respondent to more 

restrictive, inpatient care, the committing court may order an 

evidentiary hearing on the need for such a transfer. 136 Finally, at 

any time during a detention period, the head of a mental health facility 

may permit a respondent to leave the facility for short periods of 

time. 137 The principles for the application of the least restrictive 

alternative doctrine in the release~ transfer and diversion of 

respondents from restrictive settings have recently been enunciated in 

the consent decree in Caswell .138 

As discussed earlier, once a respondent has been an involuntary 

patient for longer than the initial 96 hours of involuntary detention and 

his status as an involuntary patient has been certified by a court, it is 

unlikely that the statutory .provisions for release, transfer, and 

diversion from involuntary hospitalization will be implemented. 
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According to one staff member of the Western Missouri Mental Health 

Center, the granting of requests for conditional release of involuntarily 

committed patients is contrary to the Center's policy. Similarly, as a 

matter of general policy, r~spondents are not provided passes to leave 

the facility. In practice, release, transfer, or diversion from the 

involuntary civil commitment process either occurs very early in the 

commitment process, i.e., within the initial detention period, or by 

means of a conversion of the respondent 1 s admission status from 

involuntary to voluntary. 

Whenever 96 hour involuntary detention has been authorized by a 

court, a public facility must and a private facility may accept a 

respondent on a provisional basis. 139 After evaluating the 

respondent's condition, if the mental health facility determines that he 

is not a fit subject for involuntary treatment and care, the facility may 

release the respondent immediately. 140 When a respondent is 

involuntarily detained on an emergency basis by a police officer without 

prior court authorization, mental health facilities are not required to 

d •t th d t . . l b . 141 a m1 e respon en , even on a prov1s1ona as1s. However, when a 

mental health facility refuses to admit a person, the facility must 

furnish transportation, if necessary, to return the person to his 

residence or to another appropriate location. 142 Similarly, when a 

mental health coordinator investigates a case and determines that 

involuntary commitment of a prospective respondent is not appropriate, 

then th~ person, his family or friends must be informed about public and 

private services which might be of assistance. 143 

95 



As discussed earlier in this section, the majority of 

respondents who come into contact with the involuntary civil commitment 

process in Kansas C1ty, Missouri are diverted from involuntary 

hospitalization at the very early stages of the commitment process, 

either (a) by actions taken by mental health coordinators in 

non-emergency cases or (b) by mental health facilities during the initial 

96 hour detention period prior to judicial certification. One specific 

mechanism for diverting a respondent from the process--conversion from 

involuntary to voluntary' patient status--has engendered some concern 

among attorneys and mental health professionals in Kansas City. 

Once a respondent is detained invo1untarily and await·ing a 

detennination of his legal status by the court or the head of a mental 

health facility, should he be given the opportunity to become a voluntary 

patient? If so, under what conditions? Missouri mental health law, like 

that in many states, 144 acknowledges that a person who has been 

hospitalized involuntarily, but who does not necessarily object to the 

mental health treatment and care provided, may benefit from his 

conversion to voluntary patient status. Accordingly, whenever a 

respondent who has been detained involuntarily applies for a voluntary 

admission and his application is accepted in good faith by the head of 

the mental health facility, the respondent 1 s involuntary detention sha11 

cease and the head of the facility shall notify, in writing, the court 

and the mental health coordinator. 145 

A conversion to voluntary status may have both therapeutic and 

legal advantages for a respondent. A patient who recognizes his need for 

treatment and hospitalization, and seeks it voluntarily, may be more 
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likely to benefit from treatment. By electing voluntary admission prior 

to a formal ,judicial determination of his legal status, the respondent 

may also avoid the potential stigma of compulsory hospitalization. 

However, if the respondent• s conversion to voluntary patient status is 

not voluntary and infonned, applications for voluntary treatment may be 

the products of coercion. 146 One attorney expressed the fear that 

voluntary admissions may be coerced by hospital staff in Kansas City. 

According to this attorney, approximately half of those respondents 

capable of comprehending the information furnished to patients by 

facility personne1 147 reported undue pressure to accept treatment on a 

voluntary basis. Reportedly, mental health personnel were suggesting 

conversion to a voluntary status without explaining the legal safeguards 

during and durational limits on involuntary detention, thereby implying 

I that respondents could be detained indefinitely. Although another 

defense attorney flatly denied that such coercion existed, one mental 

I 
I 
I 
I 
I 

health coordinator and several mental health professionals acknowledged 

"t . t 148 1 s ex1s ence. 

Several factors other than legitimate treatment considerations 

may motivate mental health personnel to encourage, if not coerce, 

respondents to convert to voluntary patient status. Most treating 

professionals shun the real and imagined consequences of contact with the 

adversarial system and may feel very uncomfortable in treating patients 

who may have been ordered to undergo treatment and care against their 

I will. Indeed, mental health professionals may consider it contrary to 

I 
I 
I 

their purpose to treat patients whose rights have been curtailed. 

Finally, hospital staff understandably may prefer to avoid the burden of 

97 



the paperwork and the expenditure of resources neces~itated by the 

involuntary civil commitment process. 

At a meeting of attorneys and mental health professionals held 

shortly after our study, when confronted with the concern that 

respondents may have been pressured or coerced into voluntary patient 

status, mental health professionals at the Western Missouri Mental Health 

Center denied that they abuse their position of authority by coercing 

respondents into voluntary patient status. They readily acknowledged the 

importance of protecting respondents' rights during mental health 

treatment and care, whether provided on a voluntary or an involuntary 

basis. Agreement was reached on the position that all actions taken by 

mental health professionals are taken in the respondent's best interest. 

Following the meeting, the attorney who had expressed the worst fears 

about coerced voluntary admissions, stated that though the problem may 

not be totally solved, she was satisfied that the meeting produced an 

improved 11working atmosphere. 11 

In response to similar concerns about the possible abuse of 

procedures for the conversion of respondents from involuntary to 

voluntary patient status, a Chicago court introduced a rule that required 

defense counsel to certify that a respondent requested voluntary 

admission willingly and with full understanding of the consequences of 

his action. By means of this procedure, judges were assured by the 

attorneys that respondents were not pressure~ into 11 vol untary 11 treatment 

. t th . . h 149 aga1ns e1r w1s es. · 

Assuming that such a formal certification would be a l egi ti mate 

and desirable check against abuse, several statutory bases for this 

action may be identified ;·n Missouri mental health law. Perhaps the 
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strongest base lies in the provision that requires a mental health 

coordinator to meet with respondents to explain their statutory rights 

within four days after their arrival at a mental health facility. 150 

Although a mental health coordinator is not explicitly required to 

certify that those respondents who elected to convert to voluntary 

patient status did so knowingly and willingly, the statute can be broadly 

interpreted to require such a check. Similarly, an assurance that the 

respondent has had an opportunity to consider his rights, as well as the 

probable consequences of conversion to voluntary patient status, could be 

required as part of the written notification that the head of a mental 

health facility must provide to the court and the mental health 

coordinator upon the voluntary admission of a patient. 151 

Social rules may arguably work best when they are not written 

into law but are followed because they are accepted as part of the mores 

and customs of the individuals involved. The written and implied rules 

governing involuntary civil commitment in Kansas City are probably no 

exception. In the absence of factual evidence of abuse of the procedures 

for converting respondents from involuntary to voluntary patient status, 

the best approach to dealing with the concern over possible abuse may be 

the type of cooperation illustrated by the meeting, mentioned above, of 

attorneys and mental health professionals who are closest to the concern 

and best able to deal with the it. The formal, adversary system has 

often wrought procedures that are too complex and onerous to be 

workable. 152 A litigious approach to improving involuntary civil 

commitment proceedings, often involving confrontational interactions 

between attorneys and mental health professionals, may have given way to 

cooperation as the best approach to promoting positive change. 153 
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f'OOTNOTES 

1. CiJpen J 

by the federal courts, see P.B. Hoffman & L.L. Foust Least 
Restrictive Treatment oTthe Mentally Ill: A Doctrine in Search of 
Its Senses, 14 San Diego L. Rev. 1100, 11"'0!, n. 1 (1977). This legal 
concept may have its roots in fourteenth-century philosophy. 
11 0ckam 1 s razor, 11 also called the 11 law of parsimony, 11 was the name 
given to the principle of Sir William of Ockham, a late medieval 
philosopher, that entities are not to be multiplied beyond necessity 
(

11 non sunt multiplicanda entia praeter necessitatem11
). In modern 

times, 11 0ckham's razor 11 (given its name because Sir Ockham employed 
it so sharply) has been exalted to the lofty principle that, all 
things being equal, nature and human action are most truthfully 
reflected by the simplest and most economical conceptual 
fonnulations. See Ockham's Razor, VII Encycloped·ia Britannica 475 
(15th ed. 1976 )-. -

3. See Suggested Statute on Civil Commitment, 2 Mental Disability Lmv 
Reporter 127, 129 (1977); see also Roffman & Foust, id. at 1101. 

4. 364 F. 2d 657 ( D. C. Cir. 1 966 ) . 

5. Id., at 660. 

6. See, e.g., Covington v. Harris, 419 F 2d 617 (D.C. Cir. 1969); 
Association for Retarded Citizens of North Dakota v. Olson, 561 F. 
Supp. 473 (D. N.D. 1982); Eubanks v. Clarke, 434 F. Supp. 1022 {E.D. 
Pa. 1977); Gary W. v. Louisiana, 437 F. Supp. 1209 (E.D. La. 1976); 
Welsch v. Likens, 373 F. Supp. 487 (D. Minn. 1974); Lessard v. 
Schmidt, 349 F. Supp. 1078 (E.D. Wis. 1972), vacated and remanded on 
other grounds, 414 U.S. 473 (1974), on remand 379 F. Supp. 1376 (E.D. 
Wisc. 1974), vacated and remanded on-other grounds, 421 U.S. 957 
(1975), on remand 413 F. Supp. 1318 (E.D~ Wisc. 1976) (reinstating 
379 F. Supp. 1376). 

7. See e.g., Kesselbrenner v. Anonymous, 33 N.Y. 2d 161, 350 N.Y.S. 2d 
'B'8"9"1T973); In re Gandolfo, 185 Cal. Rptr. 911 (Cal. Ct. App. 1982); 
Aden v. Younger, 57 Cal. App. 3d 662, 129 Cal. Rptr. {1976); In re 
Collins, 102 Ill. App. 3d 138, 429 N.E. 2d 531 (1981); In re Estate 
of Newman, 604 S.W. 2d 815 (Mo. Ct. App. 1980); Patients v. Camden 
County Board of Chosen Freeholders, No. L.-33417-74P.W. (N.J. Super 
Ct. January 19, 1981); Applicatin of D.D., 118 N.J. Super 1, 285 A. 
2d 283 (1971 ); In re Andrea B, 98 Misc. 2d 919 (Fam. Ct. N.Y. County 
1 978). 

8. M.A. Lyon, M.L. Levine, & J. Zusman, Patients• Bill of Rights: A 
Survey of State Statutes, 6 Mental Disabiiity Law Reporter 178, 
l 81 -1 83 ( 1 982 ) • 

9. C.A. Kiesler, Mental Hospitals and Alternative Care: 
Noninstitutionalization as Potential Public Policy for Mental 
Patients, 31 Amer1can Psychologist 349, 349 (1982). 
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1 2. 

1 3. 

14. 

1 5. 

16. 

l 7. 

l 7a. 

18. 

1 9. 

Quoted in C.A. Kies12r, T. McGuire, 0. Mechanic, L.R. Mosher, 
S.~. ~e~san. F.L. Je~ma~, ~- 1~ch, ~ H.C. Schulberg, ~eder1l 
Men~al Health Policymaking: An Assessment of 
ue1 nsi:1 tu-c~ 0;1a J 1 zat: :;n, .;;: r\m2r 1 can Psychologist 1291 , 1293 
( j %3). 

Id. 

See generally Kiesler, supra note 9; Kiesler et al., supra note 
iO; B.D. McGraw & I. Keilitz, The Least Restrictive Alternative 
in Los Angeles County Civil Commitment, Whittier L. Rev. (in 
press 1984). 

See J.B. Yohalem & J. Manes, The Rights of the Mentally 
ITTSabled: Progress in the Face of New Realities, 19 Trial 68, 69 
( 1983). 

S.A. Shah, Legal and Mental Health System Interactions: Major 
Developments and Research Needs, 4 Int' I J. of Law & Psychiatry 
219, 253 (1981). 

R. Roesch & S.L. Golding, Competency to Stand Trial 12 Univ. of 
Ill. Press 1980 Chicago (emphasis omitted) (1980). 

See generally R.L. Able, Redirecting Social Studies of Law, 14 
Law and Soc'y Rev. 805 (1980). 

See e.g., J. Monohan & E. Loftus, The Psychology of Law, 33 
Annual Rev. of Psychology 441 (1982""); Shah, supra note 14, at 
254; see also I. Keilitz & R. Van Duizend, Current Trends in the 
Involuntary Clvil Commitment of Mentally Disabled Persons, 
Rehab1 litation Psychology~ (in press 1984); infra note 112-:-

See, e.g., Halderman v. Pennhurst State School and Hospital, 467 
r:-supp.1504 (E.D. Pa. 1983) (Parents objected to movement of 
their 12-year old son from Pennhurst to less restrictive 
community placement); Halderman v. Pennhurst State School and 
Hospital, 566 F. Supp. 185 (E.D. Pa. 1983) (Contractual dispute 
between the state and a CO!Till1Unity-based service provider that 
threatened to close community home and return resident to 
hospital). 

Shah, supra note 14, at 255 (notes omitted). 

The study of the involuntary ci vi 1 commitment process in Kansas 
City, Missouri, upon which this article is based is part of a 
national-scope project to develop a model for applying the 11 least 
restrictive alternative 11 doctrine in involuntary civil commitment 
proceedings. The project was begun in October 1982 and is funded 
by the Administration on Aging and the Administration on 
Develomental Disab·ilities, United States Department of Health and 
Human Services. By studying the civil commitment systems in 
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Kansas C ~y, Missouri and six other localities throughout the 
coui·rcr·y c.:·ricJgo<; :· 1ii~:1auk2e"' Ne~Y Y~rk, T:Jc:;;Jr:'} and 
Wi1liamsbur·3;james City County, Virginia), the Institute on 
Mentai Oisiibfli·:y :.nri the: Law of the Nat·i·~r:al Center for .3t2t2 
Courts is assessing the use of the doctrine to determine how its 
appl fcacion ~ay be imcroved. 

20-48. [Open] 

49. Hereafter, the term respondent will refer to any individual who 
is the subject of involuntary civil commitment proceedings, 
including those less formalized proceedings that occur before 
court intervention. 

50. Mental disorder is defined as 11 any organic, mental or emotional 
impairment which has substantive adverse effects on a person's 
cognitive, volitional or emotional function and which constitutes 
a substantial impairnient in a person's ability to participate in 
activities of normal living. Mo. Rev. Stat. § 630.005(19)(19 ). 

50a. "Likelihood of serious physical harm 11 means any one or more of 
the fo 11 owing: 

50b. 

51. 

52. 

(a) A substantial risk that serious physical harm will be 
inflicted by a person upon his own person, as evidenced by 
recent threats, including verbal threats, or attempts to 
commit suicide or inflict physical harm on himself; 

(b) A substantial risk that serious physical harm to a person 
will result because of an impairment in his capacity to 
make decisions with respect to his hospitalization and need 
for treatment as evidenced by his inability to provide for 
his own basic necessities of food, clothing, shelter, 
safety or medical care; or 

(c) A substantial risk that serious physical harm will be 
inflicted by a person upon another as evidenced by recent 
overt acts, behavior or threats, including verbal threats, 
which have caused such harm or which would place a 
reasonable person in reasonable fear of sustaining such 
harm. Id. § 632. 005 (9). 

See, e.g., Caswell v. Secretary of Health and Human Services, No. 
77="04~V-W-8 (W.D. Mo. Feb. 8, 1983). 

A mental health coordinator is "a mental health professional who 
has knowledge of the laws relating to hospital admissions and 
civil commitment and who is appointed by the director of the 
department, or his designee, to serve a designated geographic 
area or mental health facility. 11 Mo. Rev. Stat. § 632.005 (10). 

Id. § 632.300. 
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53. 

54. 

55. 

56. 

57. 

58. 

59. 

60. 

60a. 

60b. 

60c. 

61. 

Id. § 632.300.3. 

Id. § 632.305.1. 

Id. §§ 632.305.3, 632.300.3. 

Id.§§ 632.305.4, 310.1. 

Id. § 632.305.4. 

Id. § 632 • 30 5. 2. 

Id. § 632.300-310. 

Id. §632.310.1. 

Id. § 632.320. 1 (1). 

Id. § 632.320.2. 

Id.§ 632.320.3. 

Id. § 632.330. 

62. Id. §§ 632.335.1.-2 .. 

....._63. 

64. 

65. 

66. 

67. 

68. 

69. 

69a. 

70. 

70a. 

71. 

72. 

73. 

Id. § 632.335.4 • 

Id. § 632 .340. 

Id. § 632. 355. 

Id. § 632.375. 

Id. §§ 632. 310.1 -3, 385, 390. 

Id. §§ 632.105, 390.3. 

Id. § 632. 385. 

Id. § 632.360. 

The 11 0mnibus Mental Heal th Bill 11 (House Bill No. 1724) 
established chapters 630 through 633 of the Missouri Revised 
statutes and contains procedures for c·i vi 1 commitment. 

Id. § 630. 

Id. § 632. 

Id. § 630.020. 1 (2); emphasis added. 

Id.§ 630.005.1 (18). 
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7 5. Id.§ 630.115.l (10),, 

76. Id. § 630. 110.1. 

77. Id. Mo. Rev. Stat. § 630. 115. 1. 

78. Id. § 630. 130. 1. 

79. 

80. 

81. 

82. 

83. 

84. 

85. 

86. 

86a. 

87. 

88. 

89. 

90. 

Id. § 630.130.3. 

No. 77-0488-CV-W-8 {W.D. Mo. Feb. 8, 1983; see also 
Deinstitutionalization Standards Detailed in Consent Decree, 7 
Mental Disability Law Reporter 221 (1983). 

Caswell v. Secretary of Health and Human Services, ..is!.·, at 1. 

_!i., at 2, emphasis added. 

~., at 4. 

_!i., at 8-9. 

Hoffman and Foust, supra note 2, at 1139 C'[T]he unworkability of 
less restrictive alternatives, and not the failure to consider 
them, ultimately 1 eads to most commitment proceedings"). 

See supra notes 50-59 and accompanying text. 

See, e.g., Mo. Rev. Stat§ 632.310. 1 {19 ) {A mental health 
facility may, upon evaluating a respondent shortly after his or 
her provisional admission, order release); id. § 632.385. 1 
(Facility may release to less restrictive setting whenever deemed 
appropriate). 

Id. § 632 . 300 ( 1 9 ) • 
\ 

According to estimates by court personnel and mental health 
coordinators, only five to ten, percent of the respondents 
involved in involuntary civil commitment proceedings in the 
Circuit Court of Jackson County are involuntarily detained beyond 
th~/ initial 96 hours of evaluation and treatment. 

'See generally Institute on Mental Disability and the Law, 
Fovisiona1 Substantive and Procedural Guidelines for Involuntary 
Civil Commitment Part II (Williamsburg, Virginia: National 
Center for State Courts, 1982). 

See, e.g., I. Keilitz & B. McGraw, Initiating Involuntary Civil 
toiliinitment, An Evaluation of Involuntary Civil Commitment in 
Milwaukee County 15, 47-55 {Williamsburg, Virginia: National 
Center for State Courts, 1983). 
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91. 

92. 

93. 

94. 

95. 

96. 

97. 

98. 

99. 

See Institute, suor2 note 89, 1t !I-13. 

Mo. Rev. Stat. §632.300 (19 ). 

Id. § 632 • 005 ( 1 0) , ( 1 2) . 

Id. § 632. 300. 1. 

Id. § 632.300.2. 

Id. 

Id. §632.300.3. 

See Missouri Department of Mental Heal th, 1980 Civil Involuntary 
1Jetention Annual Report 18 (1981). 

The Institute on Mental Disability and the Law proposed the 
following provisional guidelines for the community portals and 
gatekeepers regulating involuntary civil commitment cases. 

GUIDELINE II-A. (1) Regardless of the 
comm1tment route -- emergency, 
judicial, non-judicial, or guardianship 
-- entry into the mental 
health-judicial system should be 
monitored and regulated by authorized 
11 gatekeepers 11 at designed 11 portals 11 in 
the community. These gatekeepers 
should be empowered and qualified to 
initiate involuntary civil commitment 
along its various routes or to divert 
cases to less restrictive alternatives. 

(2) Community portals, serving as 
screening agencies within the 
community, should review and 
investigate applications for 
involuntary commitment, and, if 
appropriate, should divert cases to 
less restrictive treatment 
alternatives. Screening reports should 
be filed with the court. 

GUIDELINE II-8. Judges, court 
administrators, and court managers 
should influence the policies of portal 
agencies (e.g., police departments, 
community mental health agencies, and 
hospitals) to foster a unifonn, 
understandable, and controllable 
procedure for initiating and screening 
involuntary commitment cases. 
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100. 

GUIDELINE I -C. ihe court sl1ou1 d 
rEvie~. ~on ~ar, 1~d regul t2, the 
access to the men~al healt -judicia 
syst2m by the ·1.aric:us i nvo unta 11 c vil 
commitment rout2s. 

GUIDELINE i I-0. Judges and attorneys 
should be thoroughly familiar with the 
methods and operations of the community 
portals and gatekeepers regulating 
involuntary civil commitment cases. 

GUIDELINE II-E. {l) Gatekeepers 
should be mental health professionals, 
or court personnel working in 
cooperation with mental health 
professionals, experienced in the 
diagnosis of mental illness and facile 
in applying the legal, psychological, 
and social constructs used in making 
decisions concerning detention pursuant 
to involuntary hospitalization, 
release, and all intermediate 
alternatives. 

(2) Gatekeepers shall serve as 
screeners, or work in close cooperation 
with screeners, to cause review and 
investigation of commitment 
applications, and the screening and 
diversion of cases from compulsory 
hospitalization. 

GUIDELINE II-F. Gatekeepers should 
have the authority to order involuntary 
detention and to request ambulance or 
police assistance for transporting 
respondents to and from appropriate 
mental health facilities. 

Institute on Mental Disability and the Law, supra note 89, .at 
II-10-13. 

11 Mental Health Review Officer 11 means a person 
designated as such by [the community mental 
health authority or Human Rights Committee] who 
was actively engaged in the treatment and 
diagnosis of mental disorder during at least two 
of the three years immediately preceeding such 
designation. 11 Suggested Statute on Civil 
Commitment, 2 Mental Disability Law Reporter 132 
( 1977). 

106 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

The !IMerrcai Health ii.2view Gff cera is a mental 
hea ~~ Jrafess~ona1. Jr~f2rab y i~deaendent of 
eva ua-cion ana trea"'Cmerrt iac 1 i t:i es, whose 
functions include the screening of petitions for 
evaluation and various preliminary or short-term 
determinations in the course of 3. commitment 
proceeding, evaluation and treatment. id. at 
134. 

In all cases the Mental Health Review Officer 
must accomplish a screening investigation in 
order to avoid unnecessary detention and 
evaluation when there are inadequate grounds to 
believe that the individual presents a 
likelihood of serious harm to self or others as 
a result of severe mental disorder. This 
investigation must be completed prior to 
detention unless the Mental Health Review 
Officer or peace officer determines that 
immediate detention is necessary to prevent 
serious bodily harm to the respondent or 
others. If the respondent is, as a result of 
such an emergency, detained prior to the 
completion of the screening investigation, the 
investigation must be completed within 18 hours 
of the initiation of detention. Id., at 136. 

lOOa. "Citizens, as well as law enforcement agencies, judges, 
correctional authorities, physicians, and mental health 
professionals have used the services of the coordinator 
increasingly. The coordinator is a vital link in the coordination 
of the involuntary detention process between the courts, 
community, and mental health systems as well as to help assure 
that the involuntarily detained peson is provided an opportunity 
to access all statutory rightrs and due process. This 
responsibility is in addition to the many hours of training, 
public presentations, and consultations wHh mental health 
administrators pursuant to involuntary detention procedures. 11 

Missouri Department of Mental Health, supra note 98, at 16. 

lOOb. It could be argued that these practical difficulties facing 
applicants who pursue the involuntary detention of others are 
justified. The potential respondent's liberty interests justify a 
heavy burden 'placed on those seeking his or her involuntary 
detention. On the other hand, it can be argued that the 
inaccessibility of mental health coordinators for many applicants 
who may not be able to meet mental health coordinators during 
daytime hours causes the more orderly, non-emergency route to 
involuntary commitment to be closed and, consequently, cause more 
cases to be initiated on an emergency basis. 

101. Mo. Rev. Stat. §632.305.1-2 (19 ). 
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i 02. Accoraing to one menta1 e:ai th coordinator, courts in the rural 
1reas o~~siae Jf Kansas ~~Y ~iac2 less rel~anca u~on ~ent2! 
healtn coordinators. 

103. Missouri Decartment of Mental Health, supra note 98, at 16. 

104. Id. 

105. According to statistics provided by the Circuit Court of Jackson 
County, 63 of 75 petitions for involuntary detention filed in 
January 1983 were emergency cases. 

105a. See Mo. Rev. Stat. § 632.320.3 (19 ). 

105b. See I. Keilitz W.L. Fitch, & B.D. McGraw, Involuntary Civil 
COiilinitment in Los Angeles County, 14 Sw. L. Rev. (1983)(in 
press): J. Zimmerman, Involuntary Civil Commitment""'"in Chicago 
{Williamsburg, Virginia: National Center for State Courts, 
1982): see al so, Institute, supra note 89. 

106. See Figure 1; see also notes 50-59 and accompanying text. 

l 07. See supra note 99. 

108. At a minimum, the powers, responsibilites and duties of 
gatekeepers, and the arrangements of community portals through 
which all involuntary civil commitment cases flow should: 

{l) be visibile, accessible, and manageable by the 
courts, working in cooperation with mental 
health and social service agencies involved in 
the initial stages of the civil commitment 
process; 

{2) be monitored, if not regulated, by the courts 
with jurisdiction over involuntary civil 
commitment matters; 

(3) provide all legal safeguards mandated by state 
statutes; 

(4) be an extension or an adaptation of existing 
service delivery systems, generally accessible 
to the public (e.g., community mental health 
centers or cour~inics); 

(5) provide prompt access to mental health 
facilities without undue delay in emergency 
treatment and care; 

(6) provide fair, prompt, and reliable decision 
·making about involuntary hospitalization and 
diversion alternatives in both emergency and 
non-emergency cases; 

{7) facilitate diversion of the maximum number of 
cases from involuntary hospitalization to less 
restrictive alternatives; 
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3) be fair, effective, and efficient; ana 
3) avoid onerous c:mo12xity. 

109. Cas~ell, No. 77-0488-C~-W-8 (W.D. Mo. Feb. 8, 1983}, sucra note 
50a, at 25-35. 

110. See McGraw & Keilitz, supra note 12, at 

llOa. See, e.g., I. Keilitz, Involuntary Civil Commitment in Columbus, 
OfiTo TWTTliamsburg, Virginia: National Center for State Courts); 
I. Keilitz, W.L. Fitch, & B.D. McGraw, A Study of Involuntary 
Civil Commitment in Los Angeles County, 14 Southwestern L. 
Rev. (in press 1984); see also, generally, Keilitz & Van 
Dui zefi(f,'" supra note 17. - --

111. See Institute, supra note 89. 

112. For a discussion of the wide gap between formal policy (i.e., 
statute, litigation, and administrative rule) and actual practice 
in mental health law, see generally Shah, supra note 14, at 255; 
Institute, supra note 89, at I-4; see also M. Perlin, The Legal 
States of the Psychologist in the Courtroom, 4 Mental Disability 
Law Reporter 194, (1980); and S. S Herr, S. Arons & R.E. Wallace, 
Jr., Legal Rights and Mental Health Care (1983). 

113. Mo. Rev. Stat § 632.335.4 (19 ). 

114. Id.§ 632.350.5. 

115. Id. §632.355.3. 

116. Id. §§ 632.335.4, 350.5, and 355.3. 

117. For surveys of state statutory provisions for involuntary 
treatment and r.are in the least restrictive setting, see Lyon, 
Levine, & Zusman, supra note 8; B. D. McGraw & I. Keil 1 tz, The 
Least Restrictive Alternative Doctrine in Los Angeles CounlfCivil 
Commitment, Whittier L. Rev. Appendix (1984); see also 
Institute, supra note 89, at V-11-14. A North Carolina statute 
specifically provides for involuntary civil commitment to 
outpatient treatment, although the provision has had a limited 
impact; see R.D. Miller & P.B. Fiddleman, Outpatient Commitment in 
the LeastRestrictive Environment, 35 Hospital and Community 
Psychiatry 14/ (1984). 

118. See Miller & Fiddleman, id., at 148. 

119. Id., at 149 ("A major problem with outpatient commitment is that 
most laws cite dangerousness as a necessary criterion for 
comrni tment. 11

). 
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0l 20. -··1 :) / ~".'4 '(' " .. .., · "~·-r) J:J ; • _a ..;j \val. :.iup .• Vt. l'::}fo. 

1 21 . St:e e.g .. , Summa l'J anc Ana i ys is, 7 Meni:a i Oi sa.o~ ii ty Law H.epo rt2r 
'l4'J, 4"49" ( : ::::K) ; • 

l.22~ Miller & ;=-idd1eman, suor::t note li7, at 150 .. 

123. Mo. Rev. Stat. § 630.605 (19 ). 

124. Id. 

125. Id. 

126. Id.§ 630.615 (2). · 

127. Id. § 632.050.9 

128. Id. § 632.055. 

128a. 

129. See Institute, supra note 89, at II-49-55. 

130. See generally, id., at II-50, IV-13-19. 

131. Mo. Rev. Stat. § 632.385. 1 (19 }. 

132. Id. 

133. Id. § 632.385.3 

134. Id. § 632.385.2 

135. Id. § 632.385. 5 

136. Id. 

137. Id. § 632.385.4. 

138. The "ultimate goal of a patient's hospitalization is his/her 
discharge and successful (re-)integration into the comrnunity. 11 

Caswell, supra note 50a, at 18. 

139. Mo. Rev. Stat. § 632. 310.1 (19 ) . 
140. Id. 

141. Id. § 632. 31 a. 2. 

142. Id. § 632. 31 0. 3 0 

143. Id. § 632.300.3. 

144. Institute, supra note 89, at Part IV, Chapter 2. 
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i 45 .. 

146. supra note 3, at 141. 

147. See Mo. Rev. Stat. §522.325 (19 ). 

148. One mental health coordinator stated that the question of 
voiuntary acmission 1s sometimes put to respondents as fcilows: 
"Sign in or you're going to court.~ 

149. See J. Zimmerman, supra note 105b, at 44. 

150. Mo. Rev. Stat. §632.325(3) (19 ). 

151. Id. §632.325(3} (19_). 

152. See generally Institute, supra note 89, at I-5, II-6, 

153. Id. 
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-·~: · __ ::'.!~::--:- ·;.·:::-~: :~~~j::: .:~;_ ~:?.~~p.(7~~l1~: :cc~~~:tE 

:N ~1tI~~~P·~UK!:E ccu;\JTV c:'Jii_ COMMI01ENTt 

3rad1sy J. ~cSraw* 

INTP.OOUC7ION 

Prior to the 1 andmark decision :Jf Lessard v. Schmidt, 1 

Wisconsin 1 s civil commitment procedure made it possible to detain a 

respondent2 in a hospital for up to 145 days without a hearing. 3 

t This article and the research upon which it is based were made 
possible by a grant (#90AJ1001) from the United States Department of 
Health and Human Services and a grant from the Victor E. Speas Foundation 
of Kansas City, Missouri. Points of view and opinions expressed herein 
are those of the author and do not necessarily represent the official 
policies of the funding agencies or the National Center for State Courts. 

The author gratefully acknowledges the immense contribution of 
Ingo Keilitz, Director of the Institute on Mental Disability and the Law, 
to the efforts that resulted in this article. Portions of this article 
appeared in I. Keilitz and B. D. McGraw, An Evaluation of Involuntary 
Ci vi 1 Cammi tment in Mi 1 waukee County ( 1983). 

* Staff Attorney, Institute on Mental Di sabi 1 i ty and the Law, 
National Center for State Courts; B.A., Radford University; J.D., 
Marshall-Wythe School of Law, College of William and Mary. 

The National Center for State Courts (founded in 1971) is a 
private, nonprofit organization dedicated to the improvement of court 
operations and the administration of justice at the state and local 
levels throughout the country. It functions as an extension of the state 
court systems, working on their behalf and responding to their 
priorities. The Institute on Mental Disability and the Law was 
established in November 1981 as an arm of the National Center for State 
Courts to provide applied research, program evaluation, and technical 
assistance to the state courts and allied agencies in the area of mental 
disability and the law. 

1. 349 F. Supp 1078 (E.D. Wisc. 1972) (Wisconsin civil commitment 
procedure violative of due process in several respects), vacated and 
remanded 414 U.S. 473 (1973), on remand 379 F. Supp. 1376 (E.D. Wisc. 
1974), vacated and remanded 421 U.S. 957 (1975), on remand 413 F. Supp. 
1318 (E.D. Wisc. 1976) (reinstating 379 F. Supp. 1376). Despite 
procedural reversals, Lessard continues to serve as a leading reference 
in mental disability law. 

2. Hereafter, the tenn 11 respondent 11 will be used to refer to any 
individual subject to involuntary civil commitment proceedings, including 
the less fonnalized proceedings occurring before court intervention. 

3. Remington, Lessard v. Schmidt and Its Implications for 
Involuntary Civil Commitment in ~i/isconsin, 57 Marq. L. Rev. 65, 68 (i973). 
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In Lessard, the Jni~ed St3t2s Jistric~ Court for the tas~ern Oistric~ ~~ 

':lisconsin concluded that ·,~i·3consin 1 s ci1ii commitment proceaure '.1as 

defective in that., among othet t:hings, it faii2d "to r<?quire these 

seeking commi t:ne:it to consi aer 1 ::ss r'2StY'i cti ve a 1 tern a ti ves to 

commitment." 4 The Lessard decision prompted substantial legislative 

changes to Wisconsin's commitment procedures. 5 This article focuses on 

the resulting legislative directives regarding the 11 least restrictive 

alternative doctrine, 11 and their controversial application in Milwaukee 

County commitment practice. 6 

4. 349 F. Supp at 1103. The court said that full -time, involuntary 
hospitalization should be ordered 11 only as a last resort. 11 Id. at 1095. 
The court explained: 

[P]ersons suffering from the condition of being 
mentally ill, but who are not alleged to have 
committed any crime, cannot be totally deprived of 
their liberty if there are less drastic means for 
achieving the same basic goal .•.• We believe that 
the person recommending full-time involuntary 
hospitalization must bear the burden of proving (1) 
what alternatives are available; (2) what alternatives 
were investigated; and (3) why the investigated 
alternatives \vere not deemed suitable. These 
alternatives include voluntary or court-ordered 
out-patient treatment, day treatment in a hospital, 
night treatment in a hospital, placement in the 
custody of a friend or relative, placement in a 
nursing home, referral to a community mental health 
clinic, and home health aide services. 

Id. at 1096. 

5. See 1975 Wis. Laws ch. 430, § 11. 

6. This article does not exhaustively review appellate case law, 
but rather, it documents observations, impressions, and conclusions 
regarding the vast majority of commitment cases which never reach 
appellate review. By studying civil commitment systems in Chicago, 
Kansas City (Missouri), Los Angeles, Milwaukee, New York, Tucson, and 
Williamsburg/James City County (Virginia}, the Institute on Mental 
Disability and the Law of the National Center for State Courts is 
assessing the use of the least restrictive alternative doctrine to 
determine how its application may be improved. The Institute plans to 
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Much controversy in :;1; 1 waukee County centars on a negotiated 

settlement approach usea by responden~ 1 s attorneys to divert their 

clients from involuntary hospitalization to outpatient or voluntary 

inpatient treatment. Although this procedure is not prescribed by 

Wisconsin 1 s commitment statute, various sources estimate that as many as 

25 to 50 percent of all involuntary civil commitment cases in Milwaukee 

County are diverted ~Y means of these tactics. 7 Before discussing 

negotiated settlements and the practical application of statutory 

directives, this article briefly discusses the least restrictive 

alternative doctrine 1 s development in civil commitment law and the civil 

commitment process as envisioned in Wisconsin 1 s State Mental Health Act 

(SMHA). 8 

The least restrictive alternative doctrine holds that 

"governmental action must not intrude upon constitutionally protected 

interests to a degree greater than necessary to achieve a legitimate 

develop methods which will enhance the symbiotic functioning of the 
mental health and judicial systems in achieving the ideal of the least 
restrictive alternative doctrine. The author conducted field research in 
Milwaukee during March and April 1983. 

7. Precise statistics are unavailable. The estimate of 25 to 50 
percent is based on statistics compiled by the Wisconsin Correctional 
Service for July 1, 1981 through July 30, 1982, statistics for 1981 
compiled by the Clerk of Circuit Court, and estimates by various 
interviewees in Milwaukee. 

A similar settlement process is used in Hennepin County, 
Minnesota, where about two-thirds of all involuntary civil commitment 
cases are settled at a preliminary hearing three days after the petition 
is filed. A Pre-Petition Screening Report, usually about eight pages 
long, is used by all parties in reaching an agreement in which the 
respondent stipulates to adhere to a voluntary treatment plan or the case 
is dismissed. Additional settlements occur at trial. Arthur, The New 
Civil Commitment Process in Hennepin County, 53(2) The Hennepin Lawyer 8 
(1983). 

8. Wis. Stat. Ann. ch. 51 (West Cum. Supp. 1983-1984). Statutory 
citations hereinafter are to the State Mental Health Act unless otherwise 
specified. 
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purpose.'19 The doctrine '1tas "ffrst applied in mental :1ealth litigation 
1 /"\ 

in Lake v. Camercn,'~ when Ch1e~ Judge Bazelon, speaKing for the 

ma.j ori ty of the United States Court of Appeals for the Di stri ::t of 

Columbia, sta-ced: "Depriva·t:ions of liberty solely because of dangers to 

the ill persons themselves should not go beyond what is necessary for 

their protection. 1111 The doctrine's debut in Wisconsin's commitment 

law occurred 

d 
. . 12 ec1 s1 on. 

in Lessard, six years following the Lake v. Cameron 

The district court relied on Lake13 and Shelton v. 

Tucker. 14 In the later case, the United States Supreme Court 
• 

explicitly recognized the "least drastic means principle," saying: 

9. Hoffman & Foust, Least Restrictive Treatment of the Mentally 
Ill: A Doctrine in Search of Its Senses, 14 San Diego L.R. 1100, 1101 
( 1977); see Chambers, Alternatives to Ci vi 1 Cammi tment of tile Mentally 
Ill: Practical Guides and Constitutional Imperatives, 70 Michigan L.R. 
11 07 ( 1 9 72 ) • 

10. 364 F. 2d 657 (D.C. Cir. 1966). 

11. Id. at 660. The District Court had denied writ of habeas corpus 
to an invOTuntary patient seeking release from a hospital. Id. at 
658-659. Based on a statutory rather than a constitutional right to the 
least restrictive alternative, the Court of Appeals remanded the case to 
the District Court for inquiry into alternative courses of treatment. 
Id. at 661. The Court of Appeals said that "[t]he alternative course of 
treatment or care should be fashioned as the interests of the person and 
the public require in the particular case. 11 Id. at 660. 

12. A brief survey of the doctrine's use in other jurisdictions 
appears in McGraw & Keilitz, The Least Restrictive Alternative Doctrine 
in Los Angeles County Civil Connnitment, 6 Whittier L. Rev. (1984) (in 
press). 

13. See Lessard, 349 F. Supp. at 1096. 

14. 364 U.S. 479 (1960) (Arkansas statute requiring every public 
school teacher, as condition of employment, to annually file list of 
organizations to which he or she belonged or contributed violated due 
process by depriving teachers of right to associational freedom). See 
Lessard at 1095. 
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E]ven tnougn the governmental purpose be 
egi mat~ and substan-::i ;:.1 ~ t'.1at :JUrpose CJ.nnot be 

pursuea by means tna~ oroaaly stiile fundamental 
personal li~erties ~hen the 2nd :an be more 
narrowiy achievea. The breaath of the legisiative 
abridgment must be ·fi ewed in the 1 i ght of 1 ess 
drastic 1Jl~ans for acmeving tne same basic 
purpose. 1 5 

Although not cited in Lessard, an opinion written by Chief Judge 

Bazelon three years after the Lake decision is enlightening regarding the 

least restrictive alternative doctrine's emerging importance in civil 

commitment law. In Covington v. Harris, 16 a civilly committed patient 

petitioned for writ of habeas corpus, seeking transfer from a maximum 

security ward to a less restrictive ward within the same hospital. In 

reversing the district court 1 s denial of the writ, Chief Judge Bazelon 

wrote: 

[T]he principle of the least restrictive alternative 
consistent with legitimate purposes of a commitment 
inheres in the very nature of civil commitment, which 
entails an extraordinary deprivation of liberty 
justifiable only when the respondent is "mentally ill 
to the extent that he is likely to injure himself or 
other persons if allowed to remain at liberty" [D.C. 
Code §21 -544 ( 1967) ]. A statute sanctioning such a 
drastic curtailment of the rights of citizens must be 
narrowly, even grudgingly, construed in order to avoid 
deprivation of liberty without due process of law.17 

A quick perusal of the revised SMHA reveals that the Wisconsin 

Legislature believed the least restrictive alternative doctrine 11 inheres 

in the very nature of civil commitment. 1118 The doctrine is central to 

15. 364 U.S. at 488 {footnote ommitted). 

16. 419 F. 2d 617 (O.C. Cir. 1969). 

17. Id. at 623. 

18. See e.g., Wis. Stat. Ann. §51.001; 51.22(5) {West Cum. Supp. 
1983-1 984). -

119 



the legislative oolicy of the SMHA. That policy includes, among other 

things, that .i[tjhere shall be ... provision of services which will 

~ssure all people in need oi care access to the least restrictive 

treatment alternative approoriate to their needs.'1
i-=' The poiicy also 

mandates that 11 [t]o protect personal liberties, no person who can be 

treated adequately outside of a hospital, institution or other inpatient 

facility may be involuntarily treated in such a facility. 1120 As Shah 

has observed, however: 

It is one thing to legislate or judicially mandate 
legal and other policy changes; it is quite another 
matter to secure their actual implementation .... 
Thus, as important as refonns in legal policies {viz., 
the 11 law on the books 11 ) certainly are, these -
accomplishments must not be confused with the end 
result {viz., the "law in practice 11 ).21 

Following an overview of the commitment process envisioned by the 

Legislature, we will focus on selected statutory provisions in which the 

doctrine is operative and on related practices in Milwaukee County. 

I. OVERVIEW OF CIVIL COMMITMENT IN WISCONSIN22 

The involuntary civil commitment process may be initiated 

pursuant to the SMHA either by filing with the probate court a written 

19. Id. at §51.001{1). 

20. Id. at §51.001 (2). 

21. Shah, Legal and Mental Health System Interactions: Major 
Developments and Research Needs, 4 Int'l J. of L. & Psychiatry 219, 255 
(1981 ). "[WJhile the legal doctrine prescribing use of the 'least 
restrictive alternative' has fairly clear meaning in reference to certain 
legal and constitutional values concerning infringement of personal 
freedom and liberty, the notion does not translate readily into mental 
health procedures and programs. 11 Id. at 254. 

22. A detailed description of civil commitment in Milwaukee County 
may be found in I. Keilitz & B.D. McGraw, An Evaluation of Involuntary 
Civil Commitment in Milwaukee County (1983). 
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petition for examination signed by three adults23 or by a 1a;v 
.., :J 

enforcement officer initiating emergency detention.~~ A petition must 

allege that the respondent is mentally ill, drug dependent, or 

developmentally disabled, a proper subject for treatment, and 

dangerous. 25 Emergency detention of a respondent may be initiated if 

there is cause to believe that the respondent is mentally ill, drug 

dependent, or developmentally disabled, and evidences a substantial 

probability of harm to himself or herself or others, or is unable to 

satisfy his or her basic physical needs. 26 

Upon the filing of a petition, the probate court reviews the petition 

to determine whether to issue a detention order. 27 The respondent 

should be detained only if there is cause to believe that he or she meets 

commitment criteria. 28 Statute fails to clearly state under what 

circumstances the respondent should be released, or not initially 

detained, pending a mandatory probable cause hearing. If the respondent 

is detained, he or she has a right to a hearing to determine probable 

cause for commitment within 72 hours after arrival at the detention 

facility, excluding Saturdays, Sundays, and legal holidays. 29 If the 

23. Wis. Stat. Ann. §51 .20 (West Cum. Supp. 1983-1984). 

24. Id. at §51 .15. 

25. Id. at §51 .20(1). Dangerousness is detennined by any of four 
tests art1culated in statute. See id. at §51.20(1 }2.a - d. 

26. Id. at §51.15(1). Substantial probability of harm is determined 
by tests similar to the dangerousness tests of section 51.20. See supra 
note 25. 

27. Id. at §51.20(2). 

28. Id. 

29. Id. at §51.20(7)(a). 
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responaent is no~ detained, c~e 0robable ~ause hearing should Je held 
. . . . . . 30 

rll :n~~ a reaso~ac:~ :~me. 
: ' . . , ' ~ 

- ~:ne cour-: Jet.2rrn-1nEs c:1a: prcoa.oie 

cause exists, it sc~edu1es a 

the time oi init1ai deten~i0n if the respcnaent or 

within 30 days of the probable cause hearing if the respondent is not 

detained. 32 The court may condition the respondent's release pending 
33 the final hearing upon the respondent's acceptance of treatment. 

-·Ar"'IM 
I l VIit 

Before the final hearing, the court appoints two examiners to 
34 examine the respondent. Each examiner must make an independent 

report to the court concerning the respondent's mental coridition. If the 

examiner determines that the respondent is a proper subject for 

treatment, the examiner should make recommendations concerning the least 

restrictive level of treatment appropriate for the respondent. 35 

If the final hearing court detennines that tt1e respondent meets 

commitment criteria, the court should order commitment to appropriate 

inpatient or outpatient care and treatment. 36 The court should 

designate the facility or service which is to receive the respondent. 37 

30. Id. at §51.20{7)(b). 

31. Id. at § 51 0 20 { 7) { c ) 0 

32. Id. at §51. 20 { 8) 0 

33. Id. 

34. Id. at § 51 . 20 ( 9 ) (a) . 

35. Id. at § 51 • 20 ( 9 )( b). 

36. Id. at §51.20(13)(a)3. 

37. Id. at § 51 . 20 ( 1 3) { c ) 1 • 
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The community bcarct
38 

sh cul d arrange for :reatment in t!1e 1 east 

restric~ive manner consisten~ with tne ;espondent 1 s needs and tne maxiQum 

1 1 . ' ' . . . . h . ' 39 eve oi rnpat1ent care ::;ermrctea oy t.ie court oraer. The initial 

commi~ment period may never exceed six months and eacn subsequent, 

40 consecutive order of commitment may not exceed one year. 

The staff treating a committed person must periodically 

reevaluate the person to determine whether he or she has progressed 

sufficiently to warrant discharge or transfer to a less restrictive 

facility. 41 Periodic reevaluations must occur within 30 days after the 

commitment, within three months after the initial reevaluation, and again 

thereafter at least once each six months. 42 In addition to these 

automatic reevaluations, a respondent may at any time file a petition 

requesting a reexamination or requesting the court to modify or cancel 

the commitment order. 43 

II. BEYOND THE STATE MENTAL HEALTH ACT 

In addition to articulating the general policy that the state 

should assure all people access to the least restrictive, appropriate 

38. See id. at §§51.42; 51.437. 

39. Id. at §5l.20(13)(c)2. 

40. Id. at §51.20(13)(g)l. If the basis for commitment is that the 
respondent"""is unable to satisfy his or her own basic needs for 
nourishment, medical care, shelter, or safety, the commitment period may 
not exceed 45 days in any 365 day period. Id. at §51.20(13)(9)2. 

41 . I d • at § 51 . 2 0 ( l 7) • 

42. Id. 

43. Id. at §51 • 20 ( 16). 
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treatment, the Legi·s1ature :-;as ;Jrovided 2ach "patient;) •r1ith a specific 

- . • • ' . - . >I;.!.<.!. ~ . ' t purposes or acmissrnn, comm·1 -w-nen-c, or p; acement. L~ecause me 2rm 

"pa·cient" includes any person wile is receiving serv·ices for mental 

di sabi 1 ity or who is detained t.:nder the SftiHA, 45 the right to the 1 east 

restrictive alternative attaches as soon as commitment proceedings are 

initiated under the three-party petition or the emergency detention 

process. Although the SMHA includes many more provisions reflecting the 

least restrictive alternative doctrine, the policy and patients' right 

provisions have made the most dramatic marks on involuntary civil 

commitment practice in Milwaukee County. 

Hoffman and Foust have observed that formal civil commitment 

proceedings generally follow rather than trigger attempts to place a 

person into less restrictive settings. 46 In Milwaukee County this 

might be rephrased to say that statutory commitment procedures, including 

those implicating the least restrictive alternative doctrine, generally 

follow less formal, pragmatically developed screening and diversion 

procedures. Many, perhaps most, respondents are diverted to alternative 

treatment and care before a petition is filed or an emergency detention 

is initiated. Even after the commencement of proceedings a respondent 

may be diverted before a judicial hearing occurs. Most of the statutory 

prescriptions come into play only if a respondent is not diverted during 

these early proceedings. 

44. Id. at § 51. 61 ( 1 ) ( e). 

45. See id. at §51 .~ (1). 

46. Hoffman & Foust, supra note 9, at 1139 ( 11 the unworkability of 
less restrictive alternatives, and not the failure to consider them, 
ultimately leads to most commitment proceedings 11

). 
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The princip1es stat2d in the poiicy and patients• right 

provisions of tne SMHA have greatly :nflue:.ced the eariy screening and 

diversion process. Although -che SMHP.. never defines 11 least restrictive 

alternative,:• a two-pronged definition has emerged in Milwaukee County. 

One prong reflects the policy that, to protect personal liberties, no 

person may be treated in a hospital, institution, or other inpatient 

facility if he or she may be treated adequately outside such a 

fa~ility. 47 This policy presumes that institutional settings restrict 

individuals' liberty interests more than noninstitutional settings do. 

Thus, the first prong is an objective test: institutions are more 

47. Wis. Stat. Ann. §51.001(2) (West Cum. Supp. 1983-1984). A 
recently proposed model commitment statute would require the most 
effective treatment rather than merely adequate treatment: 

11 consistent with the least restrictive alternative 
principle" means that (l) each patient committed 
solely on the ground that he is likely to cause hann 
to himself or to suffer substantial mental or physical 
deterioration shall be placed in the most appropriate 
and therapeutic available setting, that is, a setting 
in which treatment provides the patient with a 
realistic opportunity to improve, and which is no more 
restrictive of his physical or social liberties than 
is believed conducive to the most effective treatment 
for the patient; and (2) each patient committed solely 
or in part on the ground that he is likely to cause 
hann to others shall be placed in a setting in which 
treatment is available and the risks of physicial 
injury or property damage posed by such placement are 
warranted by the proposed plan of treatment. 

Stromberg & Stone, A Model State Law on Civil Commitment of the Mentally 
Ill, 20 Harv. J. on Legis. 275, 291 (1983). This provision also 
differentiates between respondents committed solely on a parens patriae 
basis and those committed on a police power basis. Part (1) thus 
requires 11 the most effective treatment11 for the respondent committed for 
his or her own good, for wl1om treatment is the primary goal. Id. at 
293. Part (2) requires that if the respondent is committed toj)rotect 
society, any reduction in restrictiveness must be 11 warranted by the 
proposed plan of treatment, 11 because of the security concern. Id. at 
293-94. 
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restrictive than noninstitutions. One commentator in Milwaukee has put 

it this '1'/ay: 

In the ,:ant.ext of :i 1i1l commi tr:ient, [the 1 east 
~a5~-~-~~~e 31~~-~--~~a ~nc~-~~a 1 ~a~"S ~-" -x~m~1~ 
i ·- ,., i i \,.. ~ .. • - I. . ..,i,:;: , ~ Q ~ , ·. -.... ...i '..J .,,, ~ J ; l- J 11 '-Ci. h ' ! ~ J ~; .,_!j !t-! 1 -: '.) 

that if cutoati ent t~atment 'AJoul d be adeauate to 
ameliorate the individual's mental illness or 
dangerousness, involuntary inpatient treatment cannot 
be imposed even if it is clinically preferrable for 
the individual. Obviously, this principle and policy 
favors the use of community-based treatment, including 
outpatient treatment,

4
aalfway house placement, and 

transitional housing. 

This objective approach results in many potential civil committees being 

diverted from the road to the Milwaukee County Mental Health Complex to 

community-based programs. This approach dominates the screening done by 

the Protective Services Management Team, which prescreens three-party 

petitions; the Mental Health Emergency Service, which provides 

prescreening in petition and emergency cases; and the staff of Ward 538 

at the Milwaukee County Mental Health Complex, the admitting ward for 

civil detainees. The mechanics of the screening process will be 

discussed in more detail later. 

The second prong is more subjective. Under this prong, 

restrictiveness is gauged by the personal preferences of the respondent. 

Milwaukee's Office of the State Public Defender and the Legal Aid Society 

of Milwaukee, Inc., which represent the vast majority of respondents, 

emphasize their clients' personal preferences by evaluating the extent to 

which alternative placements comport with the wishes of the client to be 

48. T.K. Zander, The Mental Commitment Law as a Scapegoat: The Real 
Problem is Not with the Mental Commitment Law, but with the Lack of 
Community-Based Mental Heal th Services (August 1979) (report to 
Milwaukee County's Advisory Committee orl"Mental Commitment Standards and 
Procedures). 
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served. A particular respondent may orefer an institutional placement, 

211er. though objt:ctively ~t :nay be more r:-:strictive than community-based 

care. If because of his or her mental condition a respondent does not or 

is unable to express a per~onal preference, counsel simply assumes that 

the client would prefer the objectively less restrictive placement. 

This assumption highlights the way that the patients' right to 

the least restrictive alternative comes into play during the prescreening 

process. At that stage the right is not primarily a civil libertarian 

device for protecting respondents from intrusive and unwanted mental 

health treatment. It is, rather, a means of ensuring that respondents 

have prompt access to much needed treatment under minimally intrusive 

conditions. Helping respondents get adequate treatment is the primary 

goal of the screening agencies. 

When a petition is filed or a respondent is detained and fonnal 

commitment proceedings begin, civil libertarian concerns become more 

pronounced. The legal obligation of counsel for the respondent to be 

adversary counse1, 49 however, does not prevent him or her from also 

encouraging the respondent to accept treatment. A respondent's attorney 

should function as both an advocate and a counselor. As one attorney 

interviewed50 in Milwaukee stated, a respondent's attorney should 

advocate his or her client's wishes and should never deviate from those 

wishes, but as counselor he or she should also try to influence a 

client's wishes when it is in the client's best interests to do so. 

49. See Wis. Stat. Ann. §51.20(3) (West Cum. Supp. 1983-1984); 
Memmel v.rqundy, 75 Wis. 2d 276, 249 N.W. 2d 573, 577 (1977). 

50. Persons interviewed in Milwaukee County were promised anonymity 
and are, thus, not individually identified in this article. 
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Attorneys of the State Public Defender 1 s Office and the Legal 

Aid :Society of Mii•Hc.ukee, :nc., assume both of :hese r::'iles. Their 

counselor role is ~ost apparent in the negotiated settlement process. 

Although this process begins after the formal initiation of commitment 

procedures, it is not statutorily required. Before discussing it we.look 

in more detail at the prescreening process which largely precedes and 

transcends the statutorily required procedures. 

A. Informal Screening 

Screening by the Protective Services Management Team (PSMT) and 

the Mental Health Emergency Service (MHES) often undercuts the need for a 

three-party petition or an emergency detention. Although the SMHA does 

not require any such screening, 51 a respondent may be diverted from the 

commitment process if preliminary screening warrants diversion. 

When the PSMT receives a telephone call from a person seeking a 

three-party petition, the prescreening process begins. Callers might be 

law enforcement officers, MHES members, mental health or social service 

personnel, attorneys, or other persons or agencies in the community. The 

PSMT intake worker answering a call typically asks a caller about the 

respondent 1 s behavior, present mental condition, and prior mental health 

history, and about whether the respondent 1 s family or others have taken 

any action to mitigate the condition or circumstances prompting the 

telephone call. If such actions have had no or minimal success, the 

intake worker schedules an appointment for the caller and two other adult 

persons to complete a three-party petition at the PSMT office. If 

mitigating action has not been taken, however, the intake worker may 

51. See Wis. Stat. Ann. §§51. 15; 51.20 (West Cum. Supp. 1983-1984); 
see also supra notes 23-26 and accompanying text. 
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refer th~ ca11er to the nearest community mental health center, the MHES, 

or some other agency or facility. Involuntary civil commitment is 

pursued only as a last resort. 

When the intake worker transfers a call to the MHES, an MHES 

counselor continues the telephone screening, which may include 

assessment, negotiating a care plan, and referring the caller to a 

treatment facility or agency. In many cases this telephone intervention 

resolves the crisis situation. If warranted, however, a mobile MHES team 

may continue the intervention and screening on site. 

The MHES also provide screening for the police in emergency 

situations. The SMHA authorizes a law enforcement officer to take a 

respondent into emergency detention if he or she has cause to believe 

that the respondent meets detention criteria. 52 Although no screening 

is required before this detention, the police may call MHES for 

assistance in determining if the respondent meets emergency detention 

criteria. This provides another opportunity for diversion from 

't t d' 53 comm1 men procee 1ngs. 

8. Screening at Ward 53B 

If a law enforcement officer takes a respondent into emergency 

custody, the officer delivers the respondent to Ward 538 at the Milwaukee 

52. Wis. Stat. Ann. §51.15{1} (West Cum. Supp. 1983-1984). 

53. The availability of MHES screening has been compromised by an 
ever-shrinking budget and staff. The MHES was formed in early 1983 by a 
merger of the Crisis Intervention Service and the Psychiatric Emergency 
Service. The Crisis Intervention Service was formed two years earlier, 
with a staff of 20 persons, to provide 24-hour services seven days a 
week. Before the merger, cutbacks resulted in the Crisis Intervention 
Service being unable to respond to about 25 percent of the incoming calls 
requiring mobile intervention. The MHES now can provide such services 
only on weekdays from 8 a.m. to 10:00 p.m. 
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County Mental Health Complex, ·~he admitting ward for civii detainees. 

Tne SMHJ\ requi t'.?S t:hat wi t:ii n :24 hours after a respondent is de! i vered co 

a det2ntion facility, the trea'.:m.::nt director, or his or her designee, 

shall determine whether the respondent shall be detained or 

released. 54 Ward 538 staff rneE~t and exceed this minimum requirement. 

Staff promptly conduct a mental health evaluation of incoming 

detainees. If a detainee arrives at 538 during the night, a psychiatric 

resident on call does an initial assessment of him or her. In rare cases 

the resident may release the respondent immediately or the next morning. 

Detainees who arrive during the day and those remaining after night 

arrival are generally evaluated by a staff psychiatrist and a social 

worker. 

During this evaluation, th~ SMHA requires only an 11 either/or 11 

decision--detention or no detention. Ward 538 staff exceed this minimum 

requirement by counseling respondents regarding the availability of 
f' 

voluntary admission, outpatient treatment, and community placement. Many 

initial evaluations result in referral to objectively less restrictive 

treatment alternatives. 

One notable alternative is a 11 14-day voluntary pending" 

arrangement, which is made available by an SMHA provision. 55 Under 

this arrangement, the respondent may elect to become a voluntary patient 

with restrictions. Practically speaking, the respondent signs into the 

hospital for 14 days but cannot sign out during that period. The 

respondent has 14 days to prove his or her suitability for voluntary 

54. Wis. Stat. Ann. §51.15{4){b) (West Cum. Supp. 1983-1984). 

55. See id. at §51.10(6). 
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rather than invoiuntary admission. The treatment director must approve 

the voluntary admission wi1:hin this time. Unless the director 

disapproves the admission, the civil commitment proceedings are suspended 

until the end of the 1'4-day period. The patient then becomes a regular 

voluntary patient and the civil commitment proceeding is dismissed. 

C. Negotiated Settlements 

The most significant and controversial step beyond the SMHA 

commitment procedures in Milwaukee County is the negotiated settlement 

process. Negotiated sett1 ements take two forms: ( 1) "court-ordered 

voluntary" agreements (COVs), 56 which result in yoluntary inpatient 

status, and (2) stipulated settlements, which result in outpatient 

status. A negotiated settlement results from relatively unstructured 

conferences and negotiations between the attorney representing the 

respondent and the corporation counsel, who represents the state. These 

conferences and negotiations generally occur prior to the probable cause 

hearing, but may follow it. The parties negotiate, reach an agreement, 

and then seek postponement of the probable cause hearing or final 

commitment hearing for a specified time, during which the respondent 

participates in the agreed-upon treatment program. Unless the respondent 

fails to comply with the tenns of the agreements the matter is dismissed 

at the end of the treatment period. If ti1e respondent has failed to 

comply, the corporation counsel requests that the case be reopened. 

56. In I. Keilitz & B.D. McGraw, supra note 22, at 72 n.70, the 
authors suggested that part of the controversy surrounding court-ordered 
voluntary agreements has resulted from the inherently inconsistent label 
used to refer to these agreements. The authors suggested an alternative 
label, such as "stipulated voluntary". 
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nq he1d cpen 

Typical :cnditicns af 

on Jf ~sychotrooic medica~1an. osychotherapy, 

vocational rehabi- itation. day :are. ~lacement in a grcuo home or 

board-and-care facility, socia·i services such as General Assistance or 

Supplementary Security Income, food stamps, 11 meals-on-wheels, 11 homemaker 

services, and other conditions peculiar to the case. At the time of the 

originally scheduled probable cause hearing, the parties present the 

stipulated settlement to the court, which usually adopts it as the order 

of the court. 

Under the conditions of a COV, judicial proceedings may be 

adjourned for up to six months or until (1) the respondent 1 s counsel 

notifies the court that his or her client wishes the case to be set for 

hearing, or (2) Milwaukee County Mental Health Complex staff determine 

that the respondent no longer needs inpatient treatment and notify the 

court to that effect, in which case the pending commitment proceedings 

are dismissed. The court orders the GOV conditions subject to the 

approval of the treatment staff. Under the resulting 11 vol untari' 

admission, the respondent agrees to cooperate with treatment staff. 

The elements of a proposed settlement are i ni ti ally fonnul ated 

by the respondent's counsel. In constructing a proposal, the attorney 

talks with the respondent (usually the evening before the scheduled 

probable cause hearing), Ward 538 staff, social workers affiliated either 

with the Legal Aid Society or the Combined Community Services Board, and, 

although less frequently, family members and petitioners. Although the 

corporation counsel may investigate alternative arrangements before the 

respondent 1 s counsel presents a proposed settlement, he typically waits 
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for that proposal. Once he recaives w ~r~posa1, he may review ~t with a 

Aard 538 ~sychiatrist and wi~~ members Jf the respondent 1 s fami1y. 

Corporation counse1 might then accept t~e proposal as presented, 

negotiate ~edifications of conditions Jf the proposal, or rejec~ the 

proposal outright and proceed to probable cause hearing. 

Supporters of the negotiated settlement process state that it 

furthers the legislative policy of the SMHA by assuring access to the 

least restrictive treatment alternative appropriate to the respondent 1 s 

needs. Critics argue that it tips the balance too much in favor of the 

respondent 1 s liberty interests while cornprornizing much needed treatment 

and care. A criticism aimed at stipulated settlements is that the 

monitoring of a respondent 1 s compliance with outpatient treatment terms 

and conditions is inadequate. 

Lack of resources lies at the root of the monitoring problem. 

Corporation counsel does not have the time or the resources to monitor a 

respondent 1 s compliance with the conditions of a stipulated settlement 

once it is approved by the court. The only real check on compliance 

occurs when petitioners, members of the respondent 1 s family, mental 

health professionals, or others in the community bring a respondent 1 s 

noncompliance to the attention of the corporation counsel. While 

additional resources appear to be the only complete solution to the 

problem, a coordination and linking of existing services, and a 

modification of the legal proceedings to better accomodate the stipulated 

settlement process, may provide partial solutions. 57 

57. See id. at 102-114 (details how such coordination and 
modification could be accomplished). In early 1983, the Combined 
Community Services Board created a position for a social worker who would 
be responsible for investigating alternative treatment plans for 
respondents. This social worker could also be used for monitoring 
purposes. 
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III. PRESCRIPTION AND PHACTiCE 

Though preliminary sc·1:ening ::ind negotiated settlements have 

essentiaily supers2ded the :nore fonna1 S/i!HA procedures in many cases, if 

a respondent is not diverted by informai means, the SMH/.\ procedures 

provide additional opportunities for diversion. They also provide the 

means for respecting a respondent's right to the least restrictive 

alternative as he or she proceeds through the stages of involuntary civil 

commitment, even th_rough the ultimate commitment order and the ensuing 

placement. 

In Milwaukee County practice, however, diversion pursuant to 

formal procedures is unlikely. A presumption seems to arise that if a 

respondent has not been diverted by infonnal means, a high probability 

exists that the respondent is not a proper subject for treatment less 

restrictive than involuntary hospitalization. Additionally, though there 

is no evidence that the means of respecting a respondent's right to the 

least restrictive alternative are neglected or abused, not all of the 

statutory prescriptions are fully applied. 

The following discussion outlines procedures envisioned in the 

SMHA and their translation into Milwaukee County practice. 

A. Detention, Probable Cause, and Commitment Criteria 

A potentially significant but inconspicuous phrase appears in 

the statutory criteria that must be satisfied before an emergency 

detention may be effected, probable cause may be found, or commitment may 

be ordered. This phrase comes into play only if the respondent's 

behcvior that spurred others to seek his or her commitment poses a threat 

to the respondent but not to others. According to this phrase, in two 

limited situations, a respondent may not be detained or committed, nor 
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may probable cause be found, "if reasonable prov·ision for the 

individual is protecti'Jn is avai'labie in t!1e community.aSB The first 

situation occurs if the respondent evidences a 11 probability of physical 
~a 

impairment or injury to himself or nerself due to impaired judgment .... 11
" .. 

The second occurs if "due to mental illness or drug dependency, he or she 

is unable to satisfy basic needs for nourishment, shelter or safety 

without prompt and adequate treatment ...• "60 . These situations may be 

contrasted with two other situations in which the avai 1 ability of 

protection in the community does not bar detention, probable cause, or 

commitment. The latter occur if the respondent's condition poses a 

threat to others or an extreme threat to him or herself, such as if the 

respondent is homicidal or suicidal. 61 The rationale for the 

11 reasonable provision in the community 11 standard apparently is that 

community alternatives may be more available or effective for respondents 

who have impaired judgment or an inability to satisfy basic needs than 

for respondents who are homicidal or suicidal. The significance of the 

standard as applied in Milwaukee County, however, is unclear. 

When a Milwaukee police officer must decide whether to take a 

respondent into emergency custody, the officer's decision is shaped much 

58. Wis. Stat. Ann. §§51.15(1)(a)3 & 4; 51.20(l)(a)2.c & d; 
51.20(1)(lm) (West Cum. Supp. 1983-1984). 

59. Id. at §§51.15(1)(a)3; 51.20(l)(a)2.c; 51.20(1)(1m). 
Specifica1Ty, the availability in the community of reasonable prov1s1on 
for the individual's protection negates the requirement that the 
probability of harm be 11 substantial 11 before a judicial sanction is 
warranted. See id. 

60. _!i. at §§5l.15(1)(a)4; 51.20(1)2.d. 

61. See _fi. at §§51.15(1)(a)l & 2; 51.20(l)(a)2.a & b. 
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less by a ciose tracKing of the statutory criteria, including this 

particular stanaard, than by his or her operational style and assessme~t 

of tlie risks and ooportunities in the given situation. 62 The emergency 

detention sta:ute gives officers broad discretion in determining whether 

to initiate emergency detention. 63 According to a representative of 

Milwaukee's Department of Police, an officer's decision process is no 

different in an emergency detention than in a criminal arrest. That is, 

it is determined by the respondent's recent and specific actions 

threatening the respondent or others. An officer does not, therefore, 

discretely apply the "reasonable provision in the community" standard. 

Rather, the officer assesses the situation to determine if an emergency 

detention, a referral for a three-party petition, or a referral to the 

MHES or some other service or facility would be appropriate. 64 

The standard may become more important later in the commitment 

process, during the probable cause and final commitment hearings, if the 

respondent is not diverted through preliminary screening or a negotiated 

settlement. Presumably, this standard would bar a probable cause finding 

or commitment order if community placement is available. Other SMHA 

provisions, howeverj authorize the court to order community placement of 

62. See M.K. Brown, Working the Street: Police Discretion and the 
Dilemmas OT""Reform (1981). 

63. See Wis. Stat. Ann. §51.15(l)(a) (West Cum. Supp. 1983-1984) ("A 
law enforcement officer ... may take an individual into custody if the 
officer has cause to believe--ulat ... ") (emphasis added). 

64. This does not imply that the statutory criteria are unimportant 
or should be ignored. It simply recognizes the realities of police 
work. Nor does it imply that police officers in Milwaukee improperly 
detain respondent's because they fail to closely track the detention 
criteria. If anything, officers are reluctant to take respondents into 
custody and do it only as a last resort. 
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a respondent. J::: If tne statutory criteria are proven, including that 

no reasonable provision for protecting the respondent is available in the 

community, can the court then order community placement? A negative 

answer would defeat the legisiative policy of the S~~A. 

This possible conflict in the SMHA may be resolved by focusing 

on the requirement that the provision for the respondent's protection be 

11 reasonable. 1166 For example, dismissal of a commitment case and 

voluntary placement in a board and care home may be unreasonable if the 

respondent is unlikely to voluntarily continue in the treatment and care 

program. A commitment order requiring placement in the same board and 

care facility might be reasonable, however, because a commitment order 

activates statutory mechanisms for ensuring that the respondent 

participates in the program. The SMHA requires treatment staff to 

periodically reevaluate a committed person and report their findings to 

the court. 67 These reevaluations provide an opportunity to determine 

if the respondent is properly participating in the ordered program, 

especially when the program is in a community setting. Also, the court 

may direct in its commitment order that an inpatient facility detain the 

respondent long enough to evaluate him or her and develop a treatment 

plan, and then release the respondent on the condition that he or she 

take prescribed medication and report to a treatment facility on an 

65. See infra notes 71-74, 86-88 and accompanying text. 

66. Wis. Stat. Ann. §§51.15(1)(a)3 & 4; 51.20(l)(a)2.c & d; 
5l.20(1)(1m) (West Cum. Supp. 1983-1984). 

67. Id. at §51.20(17) (periodic reevaluations must be conducted 
within 30-0ays after the commitment order, within three months after the 
initial reevaluation, and again thereafter at least once each six months). 
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outnatient basis ~s often as required. 62 The order may direct that if 

the respondent :=ai; s to meet either of these conditions 1 the t1eatment 

di rector may request that a law enforcement officer take the resoondent 

into custody and that the medi ca ti on be -idmi ni stered i nvol untari ly. 09 

If the respondent fails to comply with the conditions, the respondent may 

be transferred back into the facility that detained him or her following 

the commitment order. 7° For many respondents, the mere fact that they 

have been judicially ordered into treatment may ensure participation in 

the program. These factors may make community placement pursuant to a 

commitment order appropriate when it would be inappropriate, or 

"unreasonable", on a voluntary basis. The reasonable provision in the 

community standard should provide respondents protection against 

unnecessary commitment orders when less supervision is needed. 

B. Release Pending Commitment Hearing 

Following a finding of probable cause, the court may release a 

respondent pending the final commitment hearing. 71 While released, the 

respondent has a right to receive voluntary treatment services. 72 On 

the other hand, the court may issue a conditional release order requiring 

the respondent to accept treatment and specifying the action to be taken 

if the respondent breaches a treatment condition. 73 If the court makes 

68. 
text. 

69. 

70. 

71. 

72. 

73. 

Id. at §51.20(13)(drn). See infra notes 88-89 and accompanying 

Id. 

Id. at §§5l.20(13)(drn); 51.35(l)(a). 

Wis. Stat. Ann. §51.20(8)(a) (West Cum. Supp. 1983-1984). 

Id. 

Id. 
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treatment a condition of re 1 ease, the respondent may accept this 
-~ ·l 

condition or elect detention instead.,-

An unconditionai release is virtually never used in Milwaukee 

County, and the conditional reieas.e is only infrequently used. In most 

cases, if detention at Ward 538 is unnecessary, the probate court 

commissioner will authorize alternative placement by accepting a 

negotiated settlement. According to one commissioner, excluding cases in 

which no probable cause is found or in which a negotiated settlement is 

reached, the only situation in which a respondent would be released is if 

the harm threatened by the respondent's condition is related to 

situational factors that can be controlled. For example, if the threat 

of harm is presented by an adult child living with his or her parents and 

the threat may be el.iminated by requiring the adult child to live 

elsewhere. He stated that release is rare because probable cause has 

been found to believe that the respondent is 11 dangerous. 1175 

C. Mental Health Examination and Testimony 

After a probable cause hearing in which the commissioner has 

found probable cause to believe the allegations that the respondent is a 

proper subject for involuntary commitment, two examiners are appointed to 

74. Id. 

75. The dangerousness standard as articulated in the SMHA is much 
more flexible than the standard currently applied in Milwaukee County. 
Section 51.20(1)(a)2 contains four formulations from which the court may 

. infer dangerousness. The meaning of dangerousness may vary within these 
formulations depending primarily upon the type of harm which may result 
from a respondent's condition and upon whether the respondent or some 
other person might suffer that harm. These criteria were formulated in 
contemplation of the least restrictive alternative doctrine. See id. at 
§51. 001. Thus, in accordance with proper rules of statutory - -
construction, the dangerousness standard should be construed to allow a 
finding that a respondent is dangerous, but that, under appropriate 
circumstances, he or she may be placed in treatment less restrictive than 
hospitalization. 
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independently exam~ne the 

S7'lHA make a "-r·eccmmendation concerning the appropri a·~e i 2ve 1 of 

treatmern: •.•. Cim::luaingj ·enc: J.eve1 o-f inpatient rac1.iity which 

provides the least restrictive environment consistent with the needs of 

the individual ••.. 1177 Although statute requires that the examiners 

file independent reports of their examinations with the court, 78 it 

does not require that the examiners actually testify at the final 

hearing. If examiners do testify, however, each should testify 

concerning his or her belief regarding whether the respondent meets 

commitment criteria and regarding the appropriateness of various · 

treatment modalities or facilities. 79 

Although the examiners appointed in Milwaukee County generally 

do testify at final hearings, their testimony that the author observed 

insufficiently addressed alternatives to the Milwaukee County Mental 

Health Complex. 80 This observation does not lead inevitably to the 

conclusion that the examiners have failed to consider alternatives. It 

points more directly toward the failure of counsel to challenge their 

testimony. 

76. Id. at §51.20(9){a). 

77. Id. at §51.20(9}( b). 

78. Id. at §51. 20(9 }{a). 

79. Id. 

80. Although the author was able to observe several initial 
examinations of Ward 538 detainees and to interview three examiners who 
frequently conduct prehearing examinations, the author was unable to 
observe examinations conducted by court-appointed examiners. 
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C~rporat~on ccuns~l bears the burden of proving that the 

advocates, usually ncspit3.lization, is the least restrictiv·e tn:atment 

a 1 terna-;:~ Ve appropr~ ate: gi ve!1 " ' ... l ,. ... • 81 :ne r2s~onaEn~ s cona1 ~1cn. 

this burden of proof technically lies with corporation counsel, as a 

practical matter, the responsibility for investigating and offering less 

restrictive alternatives falls on the respondent's counsel. The SMHA 

does not require corporation counsel as part of his case in chief to 

explore treatment alternatives less restrictive than that which he 

advocates. Rather, the ultimate responsibility lies with the court to 

detennine whether corporation counsel's preferred treatment of the 

respondent, or some less restrictive modality, is appropriate. 82 

Corporation counsel has neither the responsibility, nor the incentive, to 

present the court with less restrictive alternatives. Once corporation 

counsel has presented evidence supporting the treatment it advocates, the 

onus shifts to the respondent's counsel to rebut that evidence, and to 

present alternatives to the court. The respondent's counsel has the 

incentive to explore and present evidence of less restrictive 

alternatives to protect his or her client's liberty interests. 

Although the court ordered involuntary hospitalization in all 

but one of the hearings the author observed, 83 the court reached this 

disposition not because corporation counsel presented sufficient 

81. Cf. Wis. Stat. Ann. §51 .20(13)(e) (West Cum. Supp. 1983-1984) 
( 

11 The petITi oner has the burden of proving all required facts by cl ear 
and convincing evidence 11

). 

82. See _!i. at §51 .20(13)(a), (c), & (dm). 

83. The hearing that did not result in hospitalization resulted in 
the court approving a stipulated settlement. 
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treatment evidence, but because the respondent 1 s counsel fail~d to 

present less rest~ictive a1ternatives evidence. In most of the cases, 

the treatment evidence that corporation counsel presented consisted of 

counsel asking the examiners, nwould you recommend the Milwaukee County 

Mental Heal th Complex for treatment? 11 The examiners unanimously 

responded, 11 Yes. 11 

Such a leading question and affinnative response, without more, 

should be insufficient to carry corporation counsel's burden of proof if 

a respondent's attorney challenges the adequacy of that evidence and 

presents less restrictive alternatives to the court. During each of the 

hearings observed, however, the respondent's counsel simply failed to do 

so. In all of these hearings, and in most cases reaching the final 

hearing stage, respondents were represented by private attorneys, not by 

public defenders or Legal Aid Society attorneys. The failure of these 

attorneys to present even minimal evidence of less restrictive 

alternatives should probably be attributed to their relative inexperience 

in civil commitment cases and their lack of assistance by social workers 

in preparing for hearing. 

Even before presenting alternatives evidence, these attorneys 

should effectively cross-examine the expert witnesses that corporation 

counsel has presented in support of hospitalization. Although attorneys 

representing respondents must determine case-by-case and witness-by­

witness how, and whether, to cross-examine expert witnesses, they should 

carefully consider whether to probe conclusory and cursory treatment 

evidence. It may be very appropriate for a respondent 1 s attorney to ask 

the expert witness to specifically detail how he or she reached the 

conclusion that hospitalization was the least restrictive 
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alternative sufficient for tne respondent. For example, the attorney 

might ask the witness what alternatives, if any, the witness considered 

and why they were insufficient. The attorney may find that no explicit 

alternatives were considerect. 34 

D. Commitment Order and Disposition 

If connnitment criteria are met, the court must order commitment 

to the care and custody of the community baord, 85 11 or if inpatient care 

is not required order connnitment to outpatient treatment under the care 

f h b d II 
86 Th . b d h f o sue oar •.• • e community oar ten must arrange or 

treatment in the least restrictive manner consistent with the 

respondent's needs and the maximum level of inpatient facility, if any, 

designated in the court order. 87 If the court finds that the 

respondent's dangerousness can be controlled with medication administered 

on an outpatient basis, the court in its commitment order may authorize 

the connnunity board to release the respondent on the condition that the 

respondent take prescribed medication and report to a particular 

treatment facility as often as required for outpatient evaluation. 88 

84. One glaring example of a respondent's attorney failing to 
effectively cross-examine an expert witness occurred when the witness 
stated that he had seen the respondent for only 15 seconds--the 
respondent had merely told the examiner that he did not want to talk to 
him. Nevertheless, the witness stated not only that the respondent was 
connnittable, but also that he must be committed to the Milwaukee County 
Mental Health Complex. The respondent's attorney did not cross-examine. 

85. Tne community board, or the Combined Community Services Board in 
Milwaukee, is appointed by the County Board of Supervisors to provide 
services for the program needs of mentally disabled persons. Wis. Stat. 
Ann. §51.42(5) (West Cum. Supp. 1983-1984). 

86. Id. at §51. 20(13 )(a )3, 4, & 5. 

87. Id. at §51.20(13)(c}2. 

88. Id. at §51.20(13)(dm}. See supra notes 68-70 and accompanying 
text. 
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During the hearings the author observed, the court did not 

aopear seriously to consider alternatives to inoatient placement at the 

Milwaukee County Mental Health Complex. The court failed to distinguish 

11 cornmi'!:ment, 11 which may include alternative place:ment, from 

"hospitalization. 11 This is not surprizing given that the negotiated 

settlement process has resulted in most respondents being diverted at the 

probable cause hearing to less restrictive care and treatment. Although 

the probability is higher that a respondent not diverted before the final 

hearing is not a proper subject for less restrictive placement, such 

speculation is not a proper working presumption in a final commitment 

hearing. Even after unsuccessful settlement negotiations, a respondent 

in Wisconsin is entitled to commitment in the least restrictive 

alternative sufficient to meet his or her treatment needs. 89 

For the court to make a well-informed placement decision, it 

must be presented with sufficient alternatives evidence. Expert 

testimony as described above90 does not provide sufficient information 

for the court to order anything but hospitalization. If a respondent's 

counsel fails to present alternatives evidence, the court itself should 

inquire regarding alternatives. 

The court and the respondent's counsel have responsibilities 

implicating the least restrictive alternative doctrine. Once a court 

orders commitment, however, all responsibility shifts to the community 

board. 91 The board. must provide 11 the least restrictive treatment 

89. See id. at §§51.61(1)(e); 5l.20(13)(a)3 & 4(c)(2); 51.001(1)_ & 
( 2). 

90. See supra notes 83-84 and accompanying text. 

91. See supra note 87 and accompanying text. 
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alternative appropriate to the patientjs needs, and movement through all 

approoriate and necessary treatment components to assure continuity of 
Q".l 

care. 11
"'" A respondent must be periodically reevaluated to determine if 

he or she "has made sufficient progress to be entitled to transfer to a 

less restrictive facility or discharge. 1193 The board may transfer any 

respondent committed to it between treatment facilities, including, but 

not limited to inpatient, outpatient, and rehabilitation programs, 94 or 

from a facility into the community if such a transfer is consistent with 

reasonable medical or clinical judgment and with the least restrictive 

alternative doctrine. 95 As part of a transfer to a less restrictive 

alternative, the board may impose terms and conditions beneficial to the 

patient. 96 At the time of the conditional transfer, 97 the respondent 

must be informed of the consequences of violating the terms and 

conditions, including transfer back to a more restrictive setting. 98 

92. Wis. Stat. Ann. §51.22(5) (West Cum. Supp. 1983-1984). 

93. Id. at §51.20(17). See supra note 67 and accompanying text. 

94. See id. at §51 . 01 ( 19). 

95. Id. at §51.35(l)(a). 

96. Id. 

97. Id. at §51.01(4). 

98. Id. at §51.35(a)(a). If a transfer back to a more restrictive 
facility occurs within seven days of a temporary transfer from that 
facility and the return was part of a previously established plan of 
which the respondent had notice at the time of the temporary transfer, 
then no due process rights attach. See id. at §51 .35(l)(e). Certain due 
process rights do attach, however, t'O"a"n:Y-other transfer to a more 
restrictive setting. Whenever a transfer is from outpatient to inpatient 
status, or whenever a transfer between treatment facilities results in 
greater restrictions of the respondent's pe~sonal freedom, the respondent 
must be informed orally and in writing of his or her rights to contact an 
attorney and a member of his or her family, to have an attorney provided 
at public expense (if the respondent is indigent), and to petition a 
court where the respondent is located, or the committing court, for a 
review of the transfer. Id. 
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Several interriewees told th1= author that the Combined Ccrrrnunity 

Services Soard (CCSB) of Milwaukee County has failed to acnieve the use 

of aiternatives as envisioned in the SMHA. One stated that the CCSB has 

an 11 institutiona1 bias 11 that has persisted during the 

deinstitutionalization era. That is, the CCSB first funds the Mental 

Health Complex99 then apporti-0ns residual funds among other programs. 

Other interviewees agreed that the CCSB has not given sufficient 

attention to alternatives but needs to do so. 

Although the lack of available community alternatives is a common 

complaint in Milwaukee, the problem is not nearly as pronounced as in 

h . . h t t . 1 1 l' . t. 1 00 ot er c1t1es across t e coun ry, par icu ar y arger c1 ies. 

Although more resources are needed, many board and care homes and 

community-based residential facilities are used regularly in connection 

with stipulated settlements. The use of existing alternative resources 

following a commitment order may be improved, however. 

The CCSB operates six catchment area clinics, which are available for 

patients transferred or referred from the Mental Health Complex or the 

community. Only a minority of the catchment area clinics' clients, about 

one in 12, come from the Mental Health Complex. 101 Respondents 

99. The Mental Health Complex administration determines how CCSB 
funds are allocated between the inpatient facility and six catchment area 
clinics operated by the Mental Health Complex. 

100. See e.g., McGraw & Keilitz, supra note 12, at_ 

101. The remaining clients are referred by the criminal courts, 
private physicians, family members, and others. 
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referred from the Mental Health Complex, usually by a social worker or 

psychiatric intern, often do not show uo for the initial appointment. If 

a respondent was referred by means of a conditional transfer and does not 

show, the clinic so informs the person who referred the respondent. That 

social worker or psychiatric intern then attempts to communicate with the 

respondent or the respondent's family. That effort may end the 

respondent's treatment. A respondent is rarely re-detained simply for 

not showing up at the clinic, but -0nly if he or she begins acting out. 

Respondents who do come to the clinic receive an initial assessment, 

then the staff develops a treatment plan. Treatment typically includes 

counseling, development of social skills, and administration of 

psychotopic medication. The staff member assigned to the client may 

arrange for housing, supervision, and additional support services for him 

or her. 

The services provided by catchment area clinics represent a vital, 

albiet scarce, resource in Milwaukee County. The clinics could be an 

effective link between involuntary commitment in the Mental Health 

Complex and other community resources, if fiscal and administrative 

constraints, such as the ineffective follow-up with respondents who fail 

to keep appointments, are overcome. To round out the in-office services 

that the clinics now provide, these services should be supplemented or 

linked with in-home and on-site services. 

IV. CONCLUSION 

Since 1975, the SMHA has been the catalyst for involuntary civil 

commitment procedures in Milwaukee County. The practices that 

predominate civil commitment in Milwaukee, preliminary screening and 
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negotiated setti ements, were not required by the statute, but fl owed from 

the legislative policy favoring applica~ion of the least restrictive 

alternative doctrine. Many of the more detaiied statuwry provisions 

have, in practice, been of secondary importance. 

The practitioners, courts, and legislatures of other jurisdictions 

can learn from the catalysis in Milwaukee. The message is that 

legislation need not be the focal point for positive reform in 

the commitment process. Most commitment statutes do not address a myriad 

of processing details. The very early stages of the commitment process 

in particular are largely ungoverned by settled law and are malleable 

without resort to the legislature. 102 Thus, actors in the commitment 

process should focus primarily on how to directly alter everyday 

practices to improve civil commitment, including the use of alternatives. 

Legislative reform should not be abandoned as a long-range goal, 

however. To some extent, the tables may have now turned so that 

legislatures should learn from the 11 socialization 11103 of existing 

commitment statutes. For example, the Wisconsin Legislature might extend 

its purview to include the initial portion of the commitment process. To 

encourage other localities in Wisconsin to conduct preliminary screening 

102. See Institute on Mental Disability and the Law, Provisional 
Substantive and Procedural Guidelines for Involuntary Civil Commitment 
II-5 (1982) ("Provisional Guidelines 11

). Provisional Guidelines includes 
detailed guidelines and commentary that focus on practical rather than 
legislative measures for improving commitment processes throughout the 
country. The National Task Force on Guidelines for Involuntary Civil 
Commitment, with staff support from the Institute on Mental Disability 
and the Law, is redrafting Provisional Guidelines for final publication 
in early 1986. 

103. Perl in, The Legal Status of the Psychologist in the Courtroom, 4 
Mental Disability L. Rptr. 194, 194 (1980). 
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and seek early diversion from commitment, i04 the Legislature could 

specifically require such efforts. Also, the Legislature might require 

respondents 1 attorneys to investigate alternatives to 

hospitalizationiOS and present them to the court. 106 

The Wisconsin Legislature might also articulate in statute a 

definition of "least restrictive alternative. 11 The definition that has 

emerged in Milwaukee emphasizes that alternative treatment need only be 

adequate to be preferred to inpatient treatment. 107 Although this 

definition is proper under current law, 108 the emphasis may be contrary 

to the legislative intent. If the State places any restriction on a 

respondent's freedom, it would seem that the State should make its best 

effort to ameliorate the respondent's disabling condition by maximizing 

beneficial mental health treatment. Stromberg and Stone emphasize that 

the most effective treatment should be required. 109 Another recent 

proposal requires only 11 acceptabl e treatment objectives. 1111 O 

104. See supra notes 51-55 and accompanying text. 

105. Arizona statute requires respondents' attorneys to investigate 
alternatives and makes failure to do so punishable as contempt of court. 
Ariz. Rev. Stat. Ann. §36-5378 {1983). 

106. See supra notes 81-84 and accompanying text. 

107. See supra notes 47-48 and accompanying text. 

108. See .Wis. Stat. Ann. §51.001 (2) {West Cum. Supp. 1983-1984). 

109. Stromberg & Stone, supra note 47, at 291-94. See also, Mo. Rev. 
Stat. §630.005.1(18) {Supp. 1984). 

110. Suggested Statute on Civil Commitment, 2(1) Mental Disability L. 
Rptr. 131 (1977). 
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The commitment statutes of most jurisdictions, including 
1 ~ 1 

Wisconsin,''' in some form rr::quire application of the least restrictive 
• '1 "' 

alternative doctrine but fail to define the term, 1 
iL probably because 

when many of the statutes were enacted the concept was relatively new in 

the commitment context and was difficult to define in practical 

terms. 113 The Wisconsin Legislature now has a history of trial and 

error to draw upon in determining whether the legislative goals are being 

achieved and, if not, how to define least restrictive alternative to 

achieve those goals. The Legislature may look to actual practice, such 

as in Milwaukee County, to scholarly literature,114 to the efforts of 

111. All states except Alabama, Mississippi, and Oregon have enacted 
states that require, in some form, that mental health treatment be 
administered in the manner or setting that is least restrictive of 
personal liberty. See Lyon, Levine, & Zusman, Patients' Bill of Rights: 
A Survey of State Statutes, 6 Mental Disability L. Rptr. 178, 181-83 
(1982). 

112. See McGraw & Keilitz, supra note 12, at 
note 11 5. 

113. Cf. Shah, supra note 21, at 254. 

app. But see infra ----

(1978); 
Keilitz, 

The 

114. See e.g., Rubin, Economics, Mental Health, and the Law 
Chambers,---SUpra-ri"ote 9; Hoffman & Faust, supra note 9; McGraw & 
supra note 12; Pepper & Ryglewicz, Testimony for the Neglected: 
Mentally Ill in the Post-Deinstitutionalization Age, 52 Am. J. 
Orthopsychi at ry 388 ( 1982}; Strombe 1~9 & Stone, supra note 47; Suggested 
Statute, supra note 110; Ward, Developments in the Law--Civil Commitment 
of the Mentally Ill, 87 Harv. L. Rev. 1190 )1974); and Hiday, 
Alternatives to Confinement for the Dangerous Mentally Ill 
(1981 )(Association Paper, N.C. State U. ). 
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other iegislatures,: :_and to the variety of approaches suggested by 
...... ;f .. 

the courts.:; 0 

115. At least four legisiatures have defined '11east restrictive 
alternative. 11 See Ga. Code §37-3-1(10) (1982) ( 11 the least restrictive 
available alternative, environment, or care and treatment, as 
appropriate, within the limits of state funds specifically appropriated 
therefor 11

); Ky. Rev. Stat. §202A.011(7) (Interim Supp. 1982) (11 that 
treatment which will give a mentally ill individual a realistic 
opportunity to improve his level of functioning, consistent with accepted 
professional practice in the least confining setting available 11

); 

[A] reasonably available setting where care, treat­
ment, habilitation or rehabilitation is particularly 
suited to the level and quality of services necessary 
to implement a person 1 s individualized treatment, 
habilitation or rehabilitation plan and to enable the 
person to maximize his functioning potential to 
participate as freely as feasible in normal living 
activities, giving due consideration to potential 
hannful effects on the person. For some mentally 
disordered or mentally retarded persons, the least 
restrictive environment may be a facility operated by 
the department. 

Mo. Rev. Stat. §630.005.1(18) (Supp. 1984); 

[T]he habilitation or treatment and the conditions of 
habilitation or treatment for the client separately 
and in combination [that]: {1) are no more harsh, 
hazardous, or intrusive than necessary to achieve 
acceptable treatment objectives for such client; (2) 
involve no restrictions on physical movement nor 
requirement for residential care except as reasonably 
necessary for the administration of treatment or for 
the protection of such client or others from physical 
injury; and (3) are conducted at the suitable 
available facility closest to the client 1 s place of 
residence. 

N.M. Stat. Ann. §43-1-3(0) (1978). 

116. See e.g., Rone v. Fireman, 473 F. Supp. 92, 125 (N.D. Ohio 1979) 
(treatment""Setting should not be overly restrictive on comparative 
basis); Eubanks v. Clarke, 434 F. Supp. 1022, 1028 (E.D. Pa. 1977) (if 
state has facilities significantly differing in restrictiveness, it must 
choose the least restrictive consistent with treatment objectives); Gary 
W. v. Louisiana, 437 F. Supp. 1209, 1217 (E.D. La. 1976) (required -­
consideration of respondent 1 s needs rather than automatic placement in 
institution); Davis v. Watkins, 384 F. Supp. 1196, 1203 (N.D. Ohio 1974) 
(required 11 the minimum limitation of movement or activity 11

); and Welsch 
v. Likens, 373 F. Supp. 487, 502 (D. Minn. 1974) (required 11 good faith 
attempts" to place respondents in suitable, least restrictive settings). 
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THE APPLICATION OF THE LEAST RESTRICTIVE ALTERNATIVE 
JOC7"RIN£ iG ~NVOLUNT?.RY CZVIL C8MMEMPJT: 

LAW AND PRACTICE iN CHICAGO* 

INTROOUCTIO~J 

In the late 1960 1 s the nation 1 s mental hospitals began to be 

subjected to judicial scrutiny as a result of lawsuits on behalf of 

mentally disabled persons alleged to be inappropriately and unneccesarily 

confined and treated. 1 One of the legal doctrines which emerged from 

this litigation was the principle of using the least restrictive 

alternative--i.e., that treatment and care should be no more harsh, 

hazardous, intrusive, or restrictive than necessary to achieve legitimate 

therapeutic aims and to protect the patient or others from physical 
2 hann. 

The doctrine was first applied in mental health litigation in 1966 in 

Lake v. Cameron, 3 a case in which the appellant, a sixty-year old woman 

involuntarily committed to St. Elizabeths Hospital, argued that she 

should be treated in a less restrictive setting. In the majority 

opinion, Chief Judge David Bazelon, of the United States Court of Appeals 

for the District of Columbia, wrote that 11 [d]eprivations of liberty 

solely because of dangers to the ill persons themselves should not go 

*The project upon which this article is based was made possible by a 
grant from the United States Department of Health and Human Services (No. 
90AJ1001 ). Points of view and opinions expressed are those of the author 
and do not necessarily represent the official policies of the funding 
agencies or the National Center for State Courts. This article is a 
draft. It is not to be quoted or cited without permission of the 
authors. Institute on Mental Disability and the Law, National Center for 
State Courts, 300 Newport Avenue, Williamsburg, VA 23185. 
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1 and s~ate courts ~ave app1ied the dectrine 

. ., 7 ' ' . .. .. ' ' . 1 r'Jr r<:::;:ase., ana :ne '.iSe •:r :11E!!l1ca1:rnn ana pnys1ca means restrain 

residents of institutions. 8 A11 states except Alabama, Mississippi, 

and Oregon have now enacted statutes which require that the mental health 

care and treatment provided be the least restrictive alternative 

available to achieve legitimate purposes. 9 

Coincident with these legal developments was the increasing 

acceptance of "deinstitutionalization" of mentally disabled 

persons--i.e., the transfer of patients from hospitals and their 

placement in community based outpatient or inpatient care settings.10 

This concept had several roots, including recognition of the inadequate 

conditions in many mental health facilities, misgivings about the need 

for long-term hospitalizations, the development of psychotropic 

medications which could relieve many of the effects of mental illness, 

and the desire to find lower cost treatment alternatives. 11 By the 

late 1960's, the Community Mental Health Centers Act, signed into law in 

1963,12 and increased support at the state and federal level for 

community-based care had made deinstitutionalization a national 

pol icy. 13 

These two concepts, one emerging from law, the other from social 

policy, have increasingly been joined in expressions of public policy and 

legislative intent. 14 The translation of these concepts into relevant 

and effective programs and procedures has, however, faced difficulties. 

As Saleem A. Shah, then the head of the Center for Studies of Crime and 
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Delinquency, National Institute of Mental Health, has written, "while the 

doctrine prescribing use of the 'least rest~ictive alternative' has 

fairly clear meaning in reference to certain legal and constitutional 

values concerning infringement of personal freedom and liberty, the 

notion does not translate readily into mental health procedures and 
15 programs. 11 

Whether the translation of concepts in the mental health law field 

into practice is more problematic than any other concept is, of course, 

arguable. However, several commentators have found the 11 gap problem1116 

in mental health law, especially the involuntary civil commitment 

t . 1 1 . 17 process, par 1cu ar y vexing. 

Another difficulty in translating legal and social concepts into 

reality is the unavailability of resources, the barriers of formidable 

state and federal bureaucracies, and the sheer size and complexity of the 

cooperative effort required. As Shah has observed, "it is one thing to 

legislate or judically mandate legal and other policy changes; it is 

quite another matter to secure their actual implementation. Thus, as 

important as refonns in legal policies (viz., 'the law on the books') 

certainly are, these accomplishments must not be confused with the end 

result (viz., the 'law in practice'). 1118 

In October, 1982, the National Center for State Courts undertook a 

national scope project to develop a model for applying the "least 

restrictive alternative" doctrine in involuntary civil commitment 

proceedings. The project was funded by the Administration on Aging and 

the Administration on Developmental Disabilities, United States 

Department of Health and Human Services. Project staffs examined the 
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civil commitment sys~ems in sever. jurisdictions (Chicago. Kansas City, 

Milwaukee. ~lew Yer:( C~ty, Tucson, and ;~i11iamsburg/James City County, 

Virqinial in order t::i 1ssess "'.:he usi: of the doctrine and determine ho¥1 

its effectiveness may be improved. This monograph reports the results of 

our fieldwork in Chicago. It presents an overview of the statutory 

procedures and standards, a description of the statutory provisions and 

actual practices regarding use of the least restrictive alternative, and 

our conclusions. 

I. OVERVIEW OF THE INVOLUNTARY CIVIL COMMITMENT PROCESS IN CHICAGO 

In Illinois, a person is subject to involuntary admission if the 

individual is "mentally ill, and ..• because of his illness is 

reasonably expected to inflict serious physical harm upon himself or 

another in the near future, or ..• who because of his illness is unable 

to provide for his basic physical needs so as to guard himself from 

serious harm, 11 or who is mentally retarded and 11 is reasonably expected to 

inflict serious physical harm upon himself or another in the near future 11 

and for whom immediate admission is necessary to prevent such harm. 1119 

Commitment proceedings may be initiated by any person at least 

eighteen years of age. 20 The first step is to prepare a petition which 

includes a 11detailed statement of the reason for the assertion that the 

respondent is subject to involuntary admission ••• [and] a description 

of acts or significant threats supporting the assertion •.. 1121 The 

petition may either be filed directly with the court or with the director 

of a mental health facility. 22 The petition must be accompanied by a 

158 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I, ,, 
I 
I 
I 
I 
I 
I 
I' 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
t 
I 
I 
I 
I 
'I 

certificate signed by a physician. qualified or clinical psychologist 

which states that the respondent is subject to an emergency involunta~ 
2~ 

admission. ~ (For persons who are mentally ill, a certificate may also 

be executed by a certified social worker or reqistered nurse who meet 

certain educational and experience requirements. 24 Upon receipt of the 

petition and certificate, a peace officer is authorized to transport the 

person to the appropriate facility. 25 If a certificate has not been 

acquired, the individual may be held for no more than twenty-four 

hours. 26 For persons alleged to be mentally ill and subject to 

involuntary admission, a second certificate must be filed if the 

individual is to be held for treatment for more than twenty-four 

hours. 27 At least one of the two certificates must be completed by a 

h. t . t 28 psyc ia r1s . 

A court also can initiate involuntary admission proceedings "when as 

a result of personal observation and testimony in open court ... [it] 

has reasonable g~unds to believe that a person appearing before it 11 

meets the involuntary commitment standard. 29 Again, however, the 

person may be detained no longer than twenty-four hours if no petition 

and certificate is filed following the court's action. 30 

There are many procedural safeguards built into the system to protect 

the rights of patients and prospective patients. For example, within 

twelve hours after the admission of a person to a mental health facility, 

either by emergency certificate or by court order, the facility director 

must give the person a copy of the petition and a clear and concise 

written statement explaining the person's legal status, right to counsel, 

and right to a court hearing. 31 Futhermore, following any changes in 
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legal status, the qerson is :.H··ovided with the address and phone number of 

the aoprooriate advocacy agency !nd is assisted in contacting that agency 

upon request. 32 In iiddition~ prior to an examination, resoondents must 

be informed 11 in a simp1e comprehensibie manner of the purpose of the 

examination; that ..• [they do] not have to talk to the examiner; and 

that any statements [made] may be disclosed at a court hearing on the 

issue 11 of eligibility for involuntary admission. 33 Mentally retarded 

persons must be advised, in addition, that they are 11 entitled to consult 

with a relative, friend or attorney before the examination, and that an 

attorney will be appointed ••• 11 upon request. 34 Failure to so advise 

a respondent bars the examiner from testifying 11at any subsequent court 

hearing concerning the respondent's admission. 1135 

The next step following the filing of the second examination 

certificate for respondents alleged to be mentally ill is the setting of 

the date for a hearing. Hearings must be held within five days 

(excluding weekends and holidays} after the filing of the second 

certificate or the respondent's admission to a mental health facility, 

whichever occurs first. 36 For respondents alleged to be mentally 

retarded, the next step after the filing of the petition and certificate 

is a thorough evaluation including "appropriate psychological, physical, 

neurological, social, educational, and developmental evaluations. 1137 

The evaluation report must include, among other things, a description of 

the methods used in the evaluation, "the person's disability and need for 

services, if any ..• [and] a recommendation as to the least restrictive 

living arrangement appropriate for the person. 1138 The report must be 

filed no more than seven days after the respondent has been admitted and 
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a hearing '.vi thin five days 'Jf the filing of the report. 39 At any time 

prior to the i1earing, a respondent may request admission as an informal 

or a voluntary patient (rnenta lly i 11) or as an admi ni strati vely admitted 

patient (mentally retarded). aif the faciiity director approves such a 

request, the court may dismiss the pending proceedings but may require 

proof that such dismissal is in the best interests of the [patient] and 

of the public. 40 "Informal" admittees may leave the facility at any 

time. 41 11 Voluntary 11 and "administrative" admittees must file a written 

notice or objection with the treatment facility indicating their desire 

to leave. Following this announcement of intent, the facility has five 

days in which to file a petition for involuntary or emergency 

commitment. If such a petition is not filed, the individual must be 

discharged. 42 

Pending the hearing on a petition for involuntary or emergency 

admission, the facility may provide treatment/habilitation to a 

respondent. However, the respondent has the right to refuse medication 

(unless such medication is necessary to prevent the respondent from 

"causing serious harm to himself or others 11
) and to be informed of that 

. ht 43 rig . 

Respondents must be represented by counsel unless the court accepts 

an informed waiver of the right to counsel. The court must appoint an 

attorney for indigent or unrepresented respondents who have not requested 

to represent themselves. 44 

The respondents are to be present at the hearing, 11 unl ess their 

attorney waives their right to be present and the court is satisfied by a 

clear showing that attendance would result in a "substantial risk of 
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serious physicai or emotional hann.'145 Additionally, r:he respondent 

has a right to have the der:ermina·ci on of ni s or her e 11 gibil ity for 
jC 

commit.11ent made by any person, ,ju~y • ..,.o and to have an independent 

examination by an unpartiaJ expert 3ppointed by the court. 47 

Respondents cannot be involuntarfly admitted unless it has been 

established by clear and convincing evidence that they meet the statutory 

stan-dard. 48 

If a person is found eligible for commitment, the appropriate 

disposition must be determined. For mentally ill persons, the director 

of the facility in which the respondent is hospitalized, or such other 

person as the court may direct, must prepare a report prior to 

disposition including infonnation about the appropriateness and 

availability of less restrictive alternatives to hospitalization, and 

describing the respondent's needs, treatment, and an appropriate 

timetable for treatment. 49 For mentally retarded persons, this 

infonnation is contained in the evaluation report described earlier. 50 

The judge must then order the least restrictive alternative for 

treatment/habilitation which is consistent with the respondent 1 s 

needs. 51 

For mentally ill persons found subject to involuntary commitment, 

treatment in a less restrictive mode, such as care and custody through an 

outpatient clinic, as well as treatment in a hospital, will continue as 

ordered by the judge until either the sixty day statutorily prescribed 

commitment period ends, the symptoms remit, or an attempt is made to 

change the patient 1 s status. 52 A current treatment plan must be filed 

by the facility director for a hospitalized respondent thirty days after 
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53 
an iilvoiur."tary ;i.d8"is:5ion. ~f, during -':he course -:;f outpatien-t 

a i 1 , a court nec.ri ng mus-c '.Je :1e id to c:er.e:rnine whetner or not 
.::J. 

nospitali:zation 31;oula Je orcered. - · Tile initiai commame.n"'C order may 

be extended for an additional sixty days. Subsequent extensions may be 

for periods up to 180 days. For a commitment to be extended, a new 

petition and new certificate must be filed along with a current treatment 

plan showing the patient's progress, and a hearing held before the 

court. 55 

For mentally retarded persons found subject to emergency admission, 

the admission period to either a developmental disabilities facility or a 

nonresidential habilitation program, may last up to 180 days. The 

admission order may be extended for additional 180 day periods subject to 

procedures identical to those outlined above. 56 A habilitation plan 

must be filed for persons admitted to a developmental disabilities 

facility within sixty days of admission. 57 

A person may be discharged f ram treatment/habi l i tati on before the end 

of the commitment period whenever the facility director concludes he or 

she no longer meets the statutory commitment standard. 58 Persons whom 

facilities continue to treat on an involuntary basis may seek their 

release in several ways. They have the right to appeal the original 

commitment decision; 59 they may file a petition for discharge, which 

will guarantee a prompt judicial hearing on the question of whether the 

patient still meets the criteria of being subject to involuntary 

admission;60 and they may file a writ of habeas corpus, which may also 

result in a judicial hearing. 61 
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I I. THE LEAST REST::<ICTIVE AL TERN~,TIVE DOCTRINE IN STATUTE AND PRACTICE 

The doctrine of using the least restrictive alternative appears 

throughout the provisions of the Illinois Mental Health and Developmental 

Disabilities Codes pertaining to involuntary commitment of mentally ill 

persons and emergency admission of mentally retarded persons. It has 

been found to constitute a "state created liberty interest, 11 at least in 

some circumstances, for purposes of applying due process 

guarantees. GlA Specifically, the doctrine is applied to: a) the 

provision of mental health or habilitation services on a voluntary basis 

prior to the initiation of an involuntary commitment proceeding; b) 

diversion to voluntary services after a petition has been filed but prior 

to the court hearing; c) the formulation and modification of a 

dispositional order following a finding that a person is subject to 

involuntary commitment; d) the conditional or temporary release of 

persons subject to a commitment order; e) the rights of persons subject 

to commitment; and f) the development of a continuum of services. 

A. Provision of Services Prior to Initiation of A Commitment 

Proceeding 

The Illinois Code includes a Community Mental Health Act which seeks 

to foster the development of community based mental health and 

habilitation services. 62 Nineteen Community Mental Health Centers are 

located throughout Chicago. The CMHCs provide a variety of crisis 

intervention, evaluation counseling, therapy, medical community 

education, life skills development and outreach services. These services 

are primarily directed toward persons who are mentally ill and their 
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families, although some CMHC' s have programs for mentaily retarded 

individuals as well. Also a~ the time of Jur site visit there was one 

triage center which in addition to providing diagnostic counselling and 

community linkage services, offered shor"t -ce;m inpa·cien"t services 

intended to stablize persons in crisis and direct them toward community 

based resources. The large number of centers, along with their community 

orientation, makes it easy for people seeking help to receive it, and 

b bl l th d d f t . . t. t 63 B pro a y owers e eman or ex ens1ve 1npa ien care. y 

providing evaluation services, at least for persons who may be mentally 

ill, these Centers also serve an important screening function that can 

direct individuals to sevices before an involuntary commitment proceeding 

is begun. 

With the closing of additional long-tenn facilities for the mentally 

ill and the developmentally disabled, and the general tightening of 

social benefit program budgets, many of these Centers are being faced 

with increasing numbers of clients and static if not decreasing resources 

on which to draw. As in other cities around the country, low-cost 

housing and small community-based residential treatment programs are in 

short supply. 64 One CMHC staff member observed that Illinois' new 

mental health code has been successful in clearing out the back wards but 

has not provided enought money to assist people in the community. The 

absence of such housing and program increases the likelihood of recurrent 

institutionalization of persons who could be served by less restrictive 

community resources. 
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B. Diversion To Yo 1 untary Services After The Filing Of A Commitment 

Petition 

Di•1ersion out the involuntary civil commitment process may occur 

at anytime prior to adjudication. 00 Although as indicated in the 

overview section, the provisions of the MH&DD Code governing the 

proceedings for mentally ill and mentally retarded persons are largely 

parallel, the issue of diversion is limited to the processing of mentally 

ill persons, because, in Chicago, few mentally retarded individuals face 

emegency admission proceedings. Long-tenn placements of mentally 

retarded persons are almost entirely the result of an administrative 

CS'voluntary 11
} admissions initiated by their guardians. 

For allegedly mentally ill respondents, the first opportunity for 

diversion occurs during the initial screening examination. Most 

screening occurs at the Illinois State Psychiatric Institute or at the 

Tinley Park and Chicago-Read Medical Center. Estimates of the percentage 

of persons presented to an inpatient mental health facility for emergency 

commitment who were referred following the initial screening to 

outpatient services or to the care of family and friends ranged from ten 

to twenty-seven percent. (The percentage of those initially presented to 

a Corrnnunity Mental Health Facility who are not referred for inpatient 

care is probably even higher.) Another substantial percentage choose to 

sign themselves in as voluntary admittees. The informal admission option 

is seldom if ever used, at least at Chicago public facilities for mental 

health commitments. 66 Hospitals are apparently unwilling for mentally 

ill persons in need of inpatient care to be able to leave at will. The 

informal status is used more often for persons needing treatment for 

substance abuse in Chicago. 
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When an individual is referred to an outpatient clinic following 

screening, it is the practice of at l~ast one screening hospital to call 

the outpatient clinic to notify it that the individual is coming and to 

make certain that a staff member will be available. The referred 

individual is given directions to the clinic, and, if necessary, cabfare 

as well. Before leaving, he or she is asked to sign a release of 

infonnation from the hospital. 

After admission, the respondent's status and rights must be explained 

to him or her by hospital staff. 67 Usually this explanation is 

repeated by counsel during their initial interview with their 

client. 68 The MH&DD Code provides that an allegedly mentally ill or 

mentally retarded respondent may request "informal or voluntary 

admission" {mentally i 11) or 11 administrative" admission {mentally 

retarded at any time prior to a judicial determination that he or she is 

subject to involuntary admission. If the facility director approves the 

request, the court may dismiss the pending proceeding. 69 Accordingly, 

respondents are often told that they have the option of becoming 

voluntary of administrative patients, and that a major benefit will be 

that they will be able to leave the facility by giving five days notice. 

The degree to which they understand, or are informed at least, that this 

five day period is to provide the facility with the option of filing a 

new involuntary/emergency commitment petition is unclear. At least some 

patient attorneys believed that their respondents are sometimes subtley 

prodded into signing the change of status request. 

Whether such encouragement is good or bad depends on the 

circumstances and one's viewpoint. For those individuals in need of 
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inpatient care, the vo1untary or administrative status does represent a 

less restric~ive alternative since they have greater control over their 

release and avoids the stigma of an involuntary commitment. For the 

facility staff it saves time and paperwork, and may result in a more 

effective treatment/habilitation relationship. For those individuals, 

however, who may be able to take advantage of outpatient services and who 

do not fully understand the restrictions imposed under a 

voluntary/administrative status, the change in status may not represent a 

less restrictive alternative. As a formal safeguard against coerced 

conversion to a voluntary status following an application to change an 

involuntary to a voluntary status, counsel regularly file a form 

confinning that the attorney has explained 11 to the respondent his/her 

rights as a voluntary patient, [and] •.• his/her right to demand a 

ccourt hearing •.• 11 or the involuntary commitment petition. The 

attorney must also state that the filing of the application was 11 the 

respondent's free, willing and informed act. 1170 An informal safeguard 

is that the demand for public mental health and developmental 

disabilities beds in the Chicago area is so great that the facilities 

have little interest in or incentive to hold individuals not requiring 

inpatient services. 

Another procedure, encouraged for mentally ill persons by at least 

some hospitals, is a stipulation negotiated between the state's attorney 

and the respondent's attorney. The stipulation provides that there will 

be no formal adjudication of the petition if the respondent agrees to go 

to an outpatient clinic for a specified length of time. The stipulation 

is submitted to and signed by a judge. The petition is subsequently 
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dismissed. This procedure is used for ~ersons who show some indication 

of mental illness reauirino t1eatment but not hosoitalization, but who 
' - ' 

are not willing to avail themselves of outpatient services at a CMHC. 

C. Formulation and Modification of Dispositional Orders 

As outlined earlier, before the disposition of a commitment case 

involving an allegedly mentally ill respondent, a mental health facility 

director or other court-appointed person must prepare a report including, 

among other things, information regarding "the appropriateness and 

availability of alternative treatment settings. 1171 If the court finds 

the respondent to be "subject to involuntary admission, 11 the court must 

consider the report in determining an appropriate disposition, and order 

"the least restrictive alternative for treatment which is 

appropriate. 1172 the court must consider "alternative mental health 

facilities which are appropriate for and available to the respondent, 

including but not limited to hospitalization." In addition to ordering a 

respondent to undergo treatment in a public or private hospital or other 

facility, "the court may place the respondent in the care and custody of 

a relative or other person willing and able to properly care for 

him. 1173 The court may not order alternative treatment unless the 

alternative program "is capable of providing adequate and humane 

treatment which is appropriate to the respondent's condition. 1174 

If a court has ordered a mentally ill respondent into an alternative 

treatment program, the court has continuing authority to modify its order 

if the respondent fails to comply with the order or is otherwise 

unsuitable for the alternative treatment. Before the court may modify 
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its order~ it must receive from the facility director of the program a 

report specifying why the a 1 r.erna.tive treatment is unsui tab 1 e and must 

notify the patient and give him or her an opportunity to respond. 75 

With regard to mentally rei:arded persons found subject to emergency 

admission, before determining a disposition, the court must consider the 

diagnostic report and recommendations of any court-appointed examiners. 

It must then "select the least restrictive alternative which is 

consistent with the respondent's needs. 1176 In the above described 

statutory sections, the court must conclude that a non-residential 

habilitation program is "capable of providing adequate and humane 

habilitation appropriate to the respondent's condition," and has 

continuing authority to modify a dispositional order if a mentally 

retarded individual fails to comply or is found to be "unsuitable for 

such habilitation. 1177 

In the hearings we observed, the respondent's treatment history and 

the actions leading to the current commitment proceeding were presented 

by a certified social worker. the issue of whether alternatives to the 

state hospital were appropriate usually arose through a question from the 

assistant State 1 s Attorney to the psychiatrist or clinical psychologist 

who examined the respondent. In response the examiner generally stated 

that non-hospital alternatives were not appropriate: 1) because of the 

nature of the respondents condition (e.g., suicidal); or 2) because of 

the respondent 1 s past failures to adhere to a nonresidential treatment 

program (e.g., neglected to take medication, skipped sessions, went on a 

drinking binge). Seldom were the attributes or availability of specific 

programs discussed other than where the respondent might live if he or 

she were not committed. 
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The issue of whether treatment outside the hospital may be 

appropriate was often explored, however. by respondent's counsel during 

cross-examination of the examiner or in presenting the respondent's 

case. Sometimes the issue i.11as addressed directly; other times counsel 

asked a series of questons regarding the actual availability of 

appropriate treatment programs in the state hqspital, arguing that if the 

inpatient services were not directly focused on the respondent's needs, 

the hospital was not the most appropriate treatment site. 

In making dispositional orders, judges were willing to consider less 

restrictive alternatives but were constrained from using them frequently 

by a number of factors. The first of these factors is the absence of 

effective mechanisms for enforcing conditional orders and outpatient 

placements. The primary enforcement tool used is to require the 

respondent to report to the court once a week or every two weeks, with a 

note from the treatment program stating that he or she is showing up for 

appointments and making progress. This continues for six to twelve weeks 

unless need for hospitalization becomes evident. In some instances, such 

a probationary disposition is made permanent to a conditional order 

following a finding that the individual is subject to commitment. In 

other instances, this type of program is ordered persuant to a 

stipulation prior to a finding that the respondent is mentally ill and 

dangerous. Many respondents are willing to comply with the reporting 

requirements to avoid hospitalization. If a person fails to report, 

however, and drops out of the treatment program, the limited follow-up 

sevices available make it difficult to bring that individual back to 

court to modify the order, particularly when he or she has no fixed place 
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of residence. Although the court may cite a oerson for civil contemot 

and issue an arrest warrant, this remedy is aoparently used infrequently 

if at all. Accordingly, little is done until the individual's conduct 

triggers a new commitment petition. 

The second factor is the paucity of community based residential 

treatment facilities for indigent mentally ill persons. Judges are 

understandably reluctant to release person~ who have no place to go. 

There is currently no network of public alternative residential 

facilities, or private board and care homes under contract to the city or 

state to serve this population group. The few residential programs that 

are available to persons receiving SSI benefits79 usually have long 

waiting lists. Thus, when a respondent has no family available and 

willing to provide assistance, care and supervision, the choice is 

usually between a hotel or rooming house catering to welfare clients, the 

hospital, or the streets. Judges on occasion direct the hospital social 

worker to arrange for outside housing for a respondent, but it is a 

time-consuming and difficult task, particularly when the respondent has 

not been cleared for SSI payments. 

The third factor is the emphasis on screening and diversion prior to 

the hearing. Because of the extensive CMHC program in Chicago, people 

who might benefit from outpatient treatment alternatives are likely to 

receive treatment from the CMHC's Triage, or other available programs. 

Thus, most of the people who reach the judicial hearing stage are 

seriously ill and currently unable or unwilling to take part in 

community-based treatment. There is an inherent danger that the 

operation of the system in this manner may lead to a tacit presumption 
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that hospitalization is required. Indeed, we were told that the failure 

to give adequate.consideration to less restrictive alternatives is often 

agreed when a commitment order is appealed. There is no reason to 

believe that such an assumption influences cases generally; it may be a 

factor against which judges, counsel and examiners must be on guard. 

The final factor is the short duration of most commitments. We were 

told that most respondents are hospialized for no more than ten to 

twenty-two days. Thus, in close cases, the anticipated brief term of 

confinement and the authority of the facility director to discharge the 

individua1 80 may outweigh the risk of non-participation if a 

non-residential alternative is ordered. 

D. Conditional and Temporary Release 

In addition to authorizing a facility director to discharge an 

involuntarily admitted person when that person no longer meets the 

statutory criteria for involuntary or emergency admission, 81 the 

Illinois MH&DD Code provides that a facility director may temporarily 

release a mentally ill patient who is not appropriate for discharge if 

such a release is considered clinically appropriate82 and may release a 

developmentally disabled client when it is 11 appropriate and consistent 

with the habilitation needs of the client. 1183 The Code further 

authorizes directors of facilities for developmentally disabled persons 

to grant a "conditional discharge" if he or she determines that such a 

discharge is appropriate and consistent with the patient 1 s needs. 84 

"Conditional discharge 11 means placement out of a facility for continuing 

habilitation under the facility 1 s or department 1 s supervision. 85 To 
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provide for aftercare of a conditionally discharged patient, "aualifie<:i 

personsu must consult the catient and his or her family before, and at 

least every six months after, discharge. These qualified persons should 

detennine and advise the farniiy of the existence of "care and occupation 

most favorable for the patient's continued improvement and return to and 

maintenance of mental health. 1186 

In Chicago, the authority to temporarily release an involuntarily 

committed mentally ill patient appears to be seldomly invoked. The 

primary reason is the brief period of hospitalization experienced by most 

involuntary committed respondents. In few cases are patients 

hospitalized long enough to require submission of the thirty day update 

of their treatment plan. 87 Discharge planning is begun by staff 

members of one large mental health facility almost immediately upon 

admissions. When necessary, the SSI eligibility process is initiated by 

the hospital on behalf of the patient. Preceding discharge, the patient 

is introduced to the liaison from the Community Mental Health Center 

serving the catchment area in which the patient lived prior to 

hospitalization. 88 The liaison will explain the services available at 

the CMHC, help set up an initial appointment, and serve as an initial 

contact person for the patient upon release. If required upon release, 

the patient is given enough medication to last a few days, and the 

address and the name of the contact person at the appropriate CMHC. The 

CMHC receives a fonn and discharge notice, and is asked to notify the 

hospital if the initial appointment is not kept. 90 The hospital does 

not have staff avai 1 able to provide post rel ease foll ow-up and case 

management. Several interviewees commented that because of the limited 
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bedspace and staff availabie'at the hospitals, some patients were 

released prematurely, or with insufficien~ discharge planning, or on 

levels of medicaion that inhibited their ability to function in the 

community. Moreover, with increasing caseloads and decreasing social 

services available, CMHC 1 s find it more and more difficult to provide the 

initial case management and stablization-in-the-community assistance 

required. 91 

E. Patients' Rights 

In addition to guaranteeing recipients of treatment and habilitative 

services the right to "adequate and humane care and services in the least 

restrictive environment, 1192 the Illinois MH&DD Code specifies that 

such services must be provided pursuant to an individual services plan 

that must be "periodically reviewed with the participation of the 

recipient to the extent feasible and, where appropriate, such recipients' 

nearest kin or guardian. 93 In addition, the Code sets forth several 

specific rights that reflect the least restrictive alternative doctrine. 

The department director and each facility director may adopt policies and 

procedures which expand these rights, but must not restrict or limit 

these rights. 94 Among these are the rights to not be deprived of any 

constitutional or statutory rights merely because of receipt of mental 

health services; 95 to receive, possess, and use personal property while 

residing in a facility; 96 to refuse treatment services unless those 

services are necessary to prevent the recipient from causing serious harm 

to him or herself or others (if services are refused, the facility 

director must inform a recipient or guardian of alternative services 
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::Ji 
available);-'' to be free from restraint unless used oniy as a 

therapeutic measure;'?S to be free from seclusion unless used only as a 
~Q 

therapeutic measure to prevent ha.nn to the recipient or others;~ J and 

to not be 11 subjected to electroconvu1sive therapy, or to any unusual, 

hazardous, or experimental services or psychosurgery, without his written 

and i nfonned consent. 111 OO 

We did not have an opportunity to explore these rights during the 

course of the field research, except with regard to the development and 

revision of treatment plans. discussion of the implementation of those 

guarantees are contained in paragraphs C} and D), supra. 

F. Development of a Continuum of Services 

The Director of the Department of Mental Health is required to 

establish a pilot program "to demonstrate the effectiveness of a 

comprehensive continuum of community residential alternatives for the 

mentally ill with emphasis on care and treatment of the recidivistic and 

the long-term institutionalized mentally ill •11101 As part of this 

project, a case coordination system linking care at each point in the 

continuum of alternatives must be established. The purposes of the 

program is to encourage care in less restrictive components of the 

continuum. The Director is required to designate an employee of the 

department to supervise and coordinate this program. 102 

Several of the persons interviewed during the study commented about 

the fragmentation of the mental health and developmental disabilities 

services delivery system in Chicago. Licensing and overnight authority 

is split not only on state, county and city lines, but on the state 

level, among the Department of Mental Health and Developmental 
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Chi1dren ~nd 7ami1! Ser~ic2s, iepending ucon the resources off2~ed. :he 

population served~ ?nd ~he c~oice of :he facility Jperator. This hampers 

the de•1elooment Gf ::Jmmunit'!-:::ased ;'.~side!'ltial programs that ::tidress ~he 

physical, mental health, and socialization needs of their clients. ihis 

also hampers the monitoring of program quality and building safety, the 

enforcement of patient rights, and the ability to release indigent 

hospitalized patients because the facility that may have the appropriate 

services lacks the license necessary to receive funds from the agency 

responsible for assisting the individual involved. 

At the time of the study, two efforts were underway in metropolitan 

Chicago to provide greater coordination and a broader array of services. 

The first, sponsored under the above cited provisions,- was referred to as 

the "Elgin Model." Under this plan, coordination procedures were 

established among twelve agencies providing aftercare services to 

facilitate transfers of individuals and a program of continuing care. 

The second, established under the auspices of the state's Bureau of the 

Budget, is the Northside Triage and Crisis Stabilization Facility. This 

facility, housed in a nursing home, provides a small (8 beds) inpatient 

unit designed for short term stays to stabilize crisis situations, 

evaluation services, highly active care management, referral and 

community linkage services, supervision for a few shared apartments, and 

short-term post-release counseling services. Also of note are the 

programs operated by the Institute of Psychiatry of Northwestern Memori a 1 

Hospital, and by Thresholds, a program directed at reducing readmission 

of chronically mentally ill persons103 and for easing the transition 

from the hospital to the community. 
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I Ii. CONCLUSION 

The key problem in applying the least restrictive alternative 

doctrine in Chicago is the lack of resources. The Illinois Mental Health 

and Developmental Disabilities Code explicitly recognizes the 

applicability of the doctrine at key decision-making points throughout 

the process. The individuals responsible for making placement decisions 

recognize and accept the doctrine. For the most part, the informal 

practices through which the involuntary civil commitment process operates 

are consistent with the doctrine. But, particularly after a case has 

reached the hearing stage, and following an involuntary commitment or 

emergency services order, there are insufficient personnel on both the 

hospital staff and the Public Defender staff to thoroughly explore the 

corrnnunity sevices that are appropriate and available to assist an 

individual respondent or provide necessary follow-up assistance. Even if 

the needed staff were added, the current level of community services is 

not sufficient to meet the demand. The most pressing need is for 

structured community based residential settings in which individuals can 

develop, or redevelop, the skills needed for coping with the problems of 

daily life. Increasingly, the population involved in the civil 

commitment process in Chicago and elsewhere are without family support, 

and are unable to find decent housing given their limited fiancial 

resources. The experience of assertive community treatment programs104 

and of independent patient support groups suggests that the cycle of 

hospitalization, release, arrest or readmission, release etc., can be 

broken and that the drain on overall public services reduced. The 
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network of CMHCjs in Chicago ~rovide a strong base. What is needed is to 

build upon this base by orovid~ng either directly or by contract, 

publicly supported or subsidized supervised housing. As indicated 

earlier, some community based residential settings are available, 

particularly for mentally retarded persons, but more are required if the 

continuum of services envisioned by the Illinois Code and implicit in the 

least restrictive alternative doctrine is to become reality. 
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THE LEAS7 ~E57RICT~ 1JE :~LTExNATIVE JOCTRINE: ITS APPLICATION Ii\! i"HE 
INVOLUNTARY CIVIL COMMITMENT OF THE MENTALLY ILL 

INTRODUCTION 

1 he least restrictive alternative doctrine has long been 3. part 

of our legal system. 1 In the l960's, under the influence of the United 

States Supreme Court, the concept began to develop important social 

implications. 2 The doctrine requires that the state pursue its goals 

in a manner least intrusive of the interests of its citizens. Courts and 

commentators have described the "least restrictive alternative 11 doctrine 

in ways such as 111ess drastic means, 113 "the reasonable alternative, 114 

"the less instrusive alternative, 115 "precision of regulation, 116 and 

"necessity, 117 all of which may be used interchangeably. 8 

The most significant judicial application of the doctrine has 

been in the area of personal liberties. 9 The least restrictive 

alternative has been used as a standard to assess governmental intrusions 

into constitutionally protected activity under the equal protection10 

and due process11 clauses of the Fourteenth Amendment, the freedom of 

speech,12 religion,13 and association14 clauses of the First 

Amendment, and under the Eighth Amendment. 15 The doctrine also has 

received significant legislative endorsement. The "Education of All 

Handicapped Children Act of 197511
, for example, mandates education of 

handicapped youth in the least restrictive environment. 16 

Judicial and legislative usage of the least restrictive 

alternative doctrine in the area of mental health has been particularly 

auspicious. Not only does it appear that the application of the doctrine 
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i1e l ps prote~t ,:he 1 iberty i m::ere·sts of ·; ndi v·i duals, but many soci a 1 

' -'/ .:ifect'iveness. 

in 1.-vhich an involuntary ;Jatieni: sought 

r~1ees2 from ~ hospital d . + - ' b 19 ... un er a 'rlri . 'Jr ,1a eas :J r;us ~ .:ie 1Jni ted 

States Court of Appeals for the District of Columbia Circuit first 

applied the doctrine in the area of mental health. This decision 

initiated one of the most important trends in mental health law. 20 In 

Lake, the court held that 11 (d)eprivations of liberty solely because of 

dangers to the ill persons themselves should not go beyond what is 

necessary for their protection. 1121 Since Lake, both federal 22 and 

state23 courts have employed the doctrine in mental health litigation. 

The least restrictive alternative doctrine also has received significant 

statutory recognition. All states except Alabama, Mississippi, and 

Oregon have enacted statutes that mandate, in some form, that courts or 

mental health facilities administer treatment in a manner or setting 

least restrictive of personal liberty. 24 

Despite judicial and statutory endorsement of the least 

restrictive doctrine on a theoretical level, some courts and mental 

health personnel have been unsure of the purpose and scope of the 

doctrine in practice. For example, one commentator states "while the 

. legal doctrine prescribing use of the 'least restrictive alternative' has 

fairly clear meaning in reference to certain legal and constitutional 

values concerning infringement of personal freedom and liberty, the 

notion does not translate readily into mental health procedures and 

programs (emphasis original). 1125 This assessment reflects the theories 

of commentators in other areas of mental health and the law, who believe 
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tnat theoretical concep~s, like the least restrictjve alternative 

doctrine, ~ever can be fully underst~od and implemented. According to 

these writers, "tne meaning of a construct (a theoretical concept, such 

as the least restricti~e alte~native doc~rine) can never be fully reduced 

to a set of concrete operations and observational terms. 1126 

One important consequence of this uncertainty is that state and 

federal governments are failing to comply with judicial and legislative 

mandates to place and treat the mentally disabled in the least 

restrictive environment. On the one hand, courts and legislatures have 

endorsed formally a policy of outpatient care and deinstitutionaliza­

tion. 27 On the other hand, the primary method of treatment continues 

to be inpatient hospitalization. 28 Perhaps the difficulties 

surrounding implementation of the least restrictive alternative doctrine 

explain this gap between de jure29 and de facto 30 mental health 

policies. A more likely explanation is that lawmakers have failed to 

properly implement the doctrine~ A brief review of the development of 

deinstitutionalization, a concept related to the least restrictive 

alternative doctrine, illustrates how improper implementation undercuts 

successful translation of a concept into practice. 

Deinstitutionalization, simply stated, means "removing 

[patients] from hospitals and other institutions and placing them in 

alternative care settings. 1131 The movement to deinstitutionalize 

developed in the early 1960s32 in response to several clinical, social, 

and economic developments. 33 New medications that abated the acute 

symptoms of mental illness permitted some hospitalized persons to return 

to the community. 34 Studies on the debilitating effects of 

1~ 
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ins~itutionalization suggested to practitioners that treatment in the 
., '°' 

:ommunity might be ·11uch more be~:eficia1._.;:) Other' s~uaies -:xposed the 

mas.s"il/e depr~vatfon of personal liberties that involum:ary com'llitmern: :Jf 

. 36 . ' . . :nentaily il1 r:itiz2ns 1mposes. Frna11y, the :iel·;i:f that traatment •Jf 

the menta 11y i 11 in the communities would be 1 ess costly prompted state 

legislatures to reduce drastically their psychiatric inpatient 

populations. 37 The lure of federal funds for the development of local 

facilities, as a result of the Community Mental Health Centers Act of 

1963, 38 also encouraged states to empty their hospitals. 39 

Deinstitutionalization failed to meet, however, with the success 

that its proponents envisioned. Poor planning for the release of the 

hospitalized and inadequate funding for treatment facilities and housing 

in the community overloaded local social service agencies and left 

thousands homeless. 40 

The least restrictive alternative doctrine differs from 

deinstitutionalization in two significant ways. First, the doctrine 

envisions a much broader range of treatment modalities than does the 

deinstitutionalization concept. 41 Second, the doctrine originated as 

judicial protection of liberty interests42 and theoretically has the 

power of a legal mandate. 

Unfortunately, poor planning and inadequate funding plague 

effective implementation of the least restrictive alternative doctrine 

just as they hampered the success of the deinstitutionalization 

movement. Although many states can ill afford to increase their mental 

health budgets in these fiscally austere times, states can allocate their 

limited resources between state hospitals and local facilities in a 
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manner that encourages care in tne community. Continued legislative 

apportionment cf the bulk of mental health funds for inpatient 

hospitalization undercuts s:mmunity efforts to provide humane care. 43 

A variety of financial disincentives a1so operate against those persons 

seeking outpatient care. For example, under Medicaid and Medicare it is 

more expensive to the patient to receive care on a continuing outpatient 

basis than in a hospita1. 44 

If legislators do not find the curtailment of liberty interests 

resulting from involuntary civil commitment sufficiently compelling to 

increase or reallocate funds for mental health services, other convincing 

reasons exist for treating the mentally disabled in the least restrictive 

environment. First, recent studies reveal that treatment in the least 

restrictive environment is both more effective and less costly for most 

mentally disabled persons. 45 One study found that although the costs 

of community treatment initially may exceed the costs of inpatient care, 

comprehensive community treatment alternatives eventually result in 

savings. 46 Second, the age group most subject to schizophrenic 

disorders is increasing and will continue to do so until the end of the 

century. 47 As the average life expectancy of Americans lengthens, the 

percentage of disabled elderly also is expanding rapidly. 48 By 

proactively seeking new solutions for treating these groups, states can 

prevent the problems inherent in reactive policies. 49 

The purpose of this study is to report observations of one 

jurisdiction50 in Virginia implementing the state's policy of providing 

mentally disabled persons with the least restrictive form of care. 51 

Like other states, Virginia's de jure mental health policy differs 
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significantly from its de fac:o practic2s. 52 For example, one recent 
' 53 - . , . '. . . . . ' . ' . s-;:uay rotrna -:nai: aesp1 i:e a s-catu-cory manaate to : nqu1 re 1 nto tne 

availability ·Ji :::~eai:.111em: a~ternatives curing involi.mtary civii 

commi-::ment hearings, many Virginia courts do not do so~ 54· Another 

study, conducted by the Virginia State Department of Mental Health and 

Mental Retardation, 55 found that court assessments of the seriousness 

of psychiatric conditions and the availability of alternatives were 

substantially erroneous. 56 

This article describes the attempts of the Williamsburg-James 

City County mental health and legal connnunities to apply the least 

restrictive alternative doctrine in the involuntary civil commitment 

process. We have interviewed judges, attorneys, mental health 

professionals, and social service providers to ascertain how their 

attitudes and actions influence the effectiveness of the doctrine in 

practice. First, the article explores briefly the judicial and 

legislative development of the least restrictive alternative doctrine 

from a national perspective. Next, an overview of the mental health 

system and the involuntary civil commitment process in Virginia 

establishes a framework for the subsequent discussion of how the least 

restrictive alternative doctrine is applied in Williamsburg-James City 

County. 

JUDICIAL AND LEGISLATIVE DEVELOPMENT 

Lower federal courts have recognized that mentally disabled 

persons have a right to treatment in the least restrictive environment. 

In Lake v. Cameron, 57 the United States Court of Appeals for the 

District of Columbia found that the plaintiff's right to treatment in the 

least restrictive manner derived from a local statute. 58 Three years 
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later, tne same court held in Covington v. Harris,~~ that the due 

process clause of the Four:een~h Amencment also grants patients tne right 

to treatment in the least restrictive environment. 50 Since these two 

decisions 'Nere rendered, botn federal 61 and state62 courts throughout 

the country have applied the doctrine in mental health litigation. The 

United States Supreme Court has yet to rule directly on whether mentally 

disabled persons have a constitutional right to treatment in the least 

restrictive environment. In Youngberg v. Romeo, 63 however, the Court 

addressed for the first time whether the fourteenth amendment confers 

some substantive due process rights upon the mentally disabled. 64 

In Youngberg a mentally retarded person had been injured a 

number of times during his residence at a state hospital. The Court 

unanimously held that mentally retarded persons have constitutionally 

protected rights to safe conditions of confinement and freedom from 

unreasonable restraints. 65 The Court also recognized a constitutional 

right to a minimal level of training, but only to the extent necessary to 

ensure safety and freedom from undue restraint. 66 Thus, the Court 

reserved for another day the question whether the mentally disabled have 

a constitutional right per se to treatment. The Court also failed to 

rule d1rectly on whether restraints may be used only if they are the 

least restrictive alternative. The Court's formula for determining 

whether these limited rights are violated, however, suggests an answer in 

the negative. 

Writing for the Court, Justice Powell stated that balancing the 

individual's liberty interests against the state's interests in 
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protecting t:ie he.alti:l and safei:y of ail citizens determines whether the 

state has violated the inaividua1 's constitutional rights.JI In 

balanc1ng thesa interests, however, any judgment made by a professional 

is "presumotive1y valia. 1158 Only a decision that is 11 a subs~antial 

departure from accepted professional judgment, practice, or standards" 

fails to meet this standard. 69 In involuntary civil commitment 

proceedings, the decisionmakers most often rely on psychiatric testimony 

which tends to favor hospitalizaton. 70 Thus, the Court consistently 

could not maintain its deference to professional judgment and mandate a 

least restrictive alternative standard for involuntary civil 

commitment. 71 

Mentally disabled plaintiffs also have asserted rights to 

appropriate mental health services under the equal protection clause of 

the fourteenth amendment. In Schweiker v. Wilson, 72 for example, 

plaintiffs challenged the validity of a statute that excluded most 

patients in public mental institutions from eligibility for certain 

federal welfare benefits. 73 The plaintiffs claimed that the statute 

improperly classified the plaintiffs on the basis of their mental illness 

and therefore was subject to a heightened degree of court scrutiny. 74 

Plaintiffs argued that the mentally ill are not unlike other "suspect" 

classes such as racial minorities. They 11 historically have been 

subjected to purposeful unequal treatment; they have been relegated to a 

position of political powerlessness; and prejudice against them curtails 

their participation in the pluralist system and strips them of political 

protection against discriminatory legislation." 75 Because the Court 

determined that the challenged statute did not classify directly on the 
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basis of mental il1ness 16 it did not decide whether the mentally 

disabled are a suspect class raquiring greater constitutional 
71 

protection.'' 

All states except Alabama, Mississippi, and Oregon have statutes 

that grant hospitalized mental patients the right to treatment in a 

manner or setting that is least restrictive of personal liberty. 78 

Only five states include a definition of the least restritive alternative 

in their mental health statutes. 79 Although the application of the 

least restrictive alternative doctrine at the post-commitment stage is 

significant, the primary focus of this study is the application of the 

doctrine to placement decisions prior to or at the time of commitment. 

Therefore only statutory provisions regarding involuntary civil 

commitment criteria are reviewed. 

A substantial majority of state legislatures require their 

courts to consider alternatives to hospitalization prior to or at the 

time of commitment. 80 This seemingly enlightened state of affairs 

would have significant practical effect were it not for the fact that 

most state statutes limit court-ordered treatment in the least 

restrictive alternative to available alternatives. 81 Without court 

authority, based either upon a statutory provision82 or a 

constitutional right, 83 to order the creation of alternative, statutory 

provisions for treatment in the least restrictive alternative have little 

value in protecting the interests of mentally disabled citizens. 

Moreover, court observance of these statutory provisions may become 

perfunctory. 84 
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APPLICATION OF THE LEAST RESTRICTIVE 

ALTE~NATIVE OOCTRINE DI WILLIAMSBURG, VI K.GLflA 

Overview: Menta! Health Services and the Civil Commitment Process 

The Department of Mental Health and Mental Retardation directs 

state supported services for the mentally disabled in Virginia. State 

hospitals and training centers and local community service boards deliver 

these services. Each of the state hospitals provides institutional care 

for a particular region. The community services boards evaluate the need 

for mental health and mental retardation services in particular areas of 

each region and develop programs to meet those needs. Local mental 

health centers operate u~der the direction of community service boards 

and provide out-patient and other mental health services. 

Eastern State Hospital, located in James City County, serves a 

population of 1.9 million people in 10 cities and 16 counties, including 

Williamsburg and James City County. Eastern State provides voluntary and 

court-ordered in-patient treatment to residents of this catchment area 

who cannot pay for hospitalization at a private facility. Hancock 

Geriatric Treatment Center, located on the campus of Eastern State, 

serves elderly mentally ill persons. The Colonial Community Services 

Board, one of nine community service boards in Eastern state's service 

region, directs and coordinates mental health, mental retardation, and 

substance abuse programs for the counties of York and James City and the 

cities of Poquoson and Williamsburg. 85 The programs receive funds from 
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the state legislature through the Oepar~ment of Mental Health and Mental 

Retardation. and from local governments ana fees charged for 
~6 

services.~ 

Williamsburg area residents in need of mental health treatment 

may apply for voluntary admission87 to Eastern State Hospital. The 

Colonial Community Mental Health Center prescreens all voluntary 

applicants88 to determine if hospitalization is the most appropriate 

available treatment alternative. The state mental health system thus 

attempts to treat all mentally disabled individuals in the least 

restrictive environment but the process by which the mental health and 

judicial systems provide services to individuals who cannot or will not 

seek mental health treatment differs significantly from the voluntary 

procedures. 

Any responsible person may initiate the process of involuntary 

civil commitment of another individual by requesting that a district 

court judge, magistrate, or special justice order that individual to 

appear before the judge or magistrate. 89 If the judge or magistrate 

has probable cause to believe that the individual is mentally ill and in 

need of hospitalization he or she usually issues an order to detain the 

individual in a hospital for a period not longer than 48 hours, or 72 

hours if the 48 hour period of detention would end on a Saturday, Sunday 

or legal holiday. 90 

Before the detention period expires a judge must conduct a 

preliminary hearing to determine if the individual is willing and capable 

of seeking voluntary admission to a hospital. 91 If the presiding judge 

concludes that the person neither can nor will accept voluntary 

admission, the judge holds a commitment hearing. A court appointed 

attorney represents the individual at both hearings. 92 
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Prior to the preliminary and commitment hearings, a 

psychiatrist, a pnysician auali"Fied in the diagnosis of mental fllness, 
c~ 

or a clinical psychoiogist, mus~ examine the individual.JV In most 

cases the community mentai i1eaith clinic that serves the area where r.he 

person resides also evaluates tne person and prepares a pre-screening 

report. The judge bases his or her decisions at the preliminary and 

commitment hearings on the prescreening report and testimony from the 

examining physician 94 and other witnesses. 

If the judge finds that, as a result of mental illness, the 

person either is a danger to himself or herself or to others, or is 

substantially unable to care for himself or herself, but that there is a 

treatment alternative that is less restrictive than involuntary 

hospitalization, the judge may order the person to seek the alternative 

treatment. If no appropriate less restrictive alternatives to 

involuntary hospitalization are available, the judge may order 

hospitalization of the person for a maximum of 180 days. 95 The 

hospital to which the judge commits the person may release the person at 

any time before the 180 day period expires if the hospital staff 

determines that he or she no longer requires hospitalization. 96 If the 

person remains an involuntary patient at the end of the 180 day treatment 

period and the hospital staff believes that he or she continues to 

require hospitalization, the hospital may seek another detention order 

and another commitment hearing is held. 97 

Opportunities for the application of the least restrictive 

alternative doctrine arise in all stages of the civil commitment 

process. The description of the doctrine's application in Williamsburg 
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therefore chronoiogicaliy traces the commitment process from intiation to 

release from hosJi~21izat~cn. 

Initiation of ~CC ~rocess 

Any responsfo 1 e person may r::·~uest a judge to issue an order to 

temporarily detain another individual who may be mentally ill. 98 The 

judge may issue such orders based 11 [u]pon the advice of a person skilled 

in the diagnosis or treatment of mental illness, 99 or upon his or her 

own motion based on probable cause. 11100 A judge or special justice 

must be available to consider requests for temporary detention orders 

seven days a week, 24 h~urs a day. 1 Ol In Wi 11 i ams burg-James City 

County, the chief judge of the circuit court102 has appointed two 

practicing attorneys to serve as special justices who perform the 

f t · f · d l 03 . . 'l . t t d. A unc ions o a JU ge in c1v1 comm1 men procee ings. person 

requesting a temporary detention order during business hours usually 

calls the district court judge first. 104 If he is unavailable, the 

person calls one of the special justices. At all other times requests 

for temporary detention orders come first to the special justices. 

The process of determining whether probable cause exists to 

issue a detention order affords the judge his or her first opportunity to 

consider the appropriateness and availability of less restrictive 

alternatives to the detention and possible involuntary hospitalization of 

the individual. Although a number of factors influence the judge's 

decision, the expertise of the person requesting the temporary detention 

order probably carries the most weight. When a mental health 

professional or a law enforcement officer whose judgment has been 

reliable in the past105 recommends or requests a detention order, the 
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judge almost autcmatically issues the order. When a family member 

requests a deten~icn order the judge usually requires a prescreening 

r~oort from Colonial Community Mental health Center (Mental Health 

Center) wnich is responsible for screening all allegedly mentally ill 

adults or mentally retarded persons who reside in the Williamsburg area. 

Hence, the judges usually have consulted with a mental health 

professional regarding the appropriateness of detaining the individual 

prior to ordering detention. 

An administrator of the Mental Health Center reported that in 

approximately 60% of the cases judges request prescreening reports before 

issuing a detention order. Most Mental Health Center personnel thought 

that judges should require prescreening reports before issuing any 

detention orders106 because one of the purposes of preparing 

prescreening reports is to detennine if there are approaches mor~ 

appropriate than hospitalization to meet the person's mental health 

needs. 107 For example, during the prescreening the person may agree to 

receive counseling from the Mental Health Center or to participate in an 

outpatient substance abuse program. The person also may be experiencing 

only temporary emotional difficulties that prompt professional attention 

could alleviate but that civil commitment proceedings would 

exacerbate. 108 

Both special justices agree in principle that the prescreener's 

early assessment of the person's mental health condition and needs is 

important for preventing unnecessary disruption of the person's life and 

possible inappropriate hospitalization. Practical problems arise, 

however, when Mental Health Center staff cannot prescreen an individual 
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because staff cannot go to where the person is or the person will not 

come voluntarily to the Mem:ai Health Cen"ter. In such cases the court 

must issue a deten"tion oraer as a legal mechanism for detaining the 

person until mental health professionals can evaluate his or her 
' 

condition. 109 Although Mental Health Center administrators would 

prefer a formalized procedure requiring prescreening before a person is 

detained, they communicate fairly openly with the judges and cooperative 

efforts are leading to more frequent court attempts to obtain 

prescreening information before issuing detention orders. 

The Virginia Code authorizes two alternative procedures for 

initiating the commitment process that are less restrictive of the 

allegedly mentally ill person's liberty than are the procedures used in 

Williamsburg. The judge may order an individual to appear before the 

judge immediately110 rather than issuing an order to temporarily detain 

the individual pending a hearing; the judge also may permit the allegedly 

mentally ill person to remain free on his or her own recognizance or bond 

pending a hearing "if it appears from all evidence readily available that 

such release will not pose an imminent danger to himself or 

others."111 The judges in Williamsburg, however, never use these Jess 

restrictive commitment procedures. 

Perhaps the judges issue temporary detention orders to ensure 

greater involvement of mental health professionals in the commitment 

process and because they believe less restrictive procedures do not 

protect adequately either society or the person whose commitment is 

sought. According to one special justice, ordering a person to appear 

before a judge would not only subject the person to judicial proceedings 
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without jenefit or counsel but also would place the judge in the ~osition 

of Jetermining ~ithout cne Jdv~ce of men~ai hea1th orafessionals whe~~e~ 

tne per~on requires hospit3liz2tion. This special justice exolained 

further that if ~he person's )ehavior creates probable cause to belie~e 

that he or she wi 11 meet commitment criteria, i.e. , he or she is a danger 

to self or others, or is substantially unable to care for himself or 

herself, releasing the person pending the commitment hearing will most 

likely pose an imminent danger to someone. Prehearing release thus 

rarely would satisfy the criteria of the prehearing release provision. 

Prescreeni ng 

The Virginia Code requires that community mental health clinics 

screen all persons who wish to become voluntary patients at a state 

mental hospital or training facility. 112 The screening procedure 

primarily entails the preparation of a prescreening report that screening 

committees use along with other infonnation to determine if treatment in 

a state institution is appropriate for the individual seeking admission. 

In practice, prescreening reports generally are submitted for all persons 

who may be admitted voluntarily or involuntarily to Eastern State 

Hospital, Hancock Geriatric Treatment Center, or one of the institutions 

that serve the mentally retarded. 113 The Colonial Corrnnunity Mental 

Health Center prescreens all allegedly mentally ill adults or mentally 

retarded persons who reside in the Williamsburg area. Because of its 

proximity to Eastern State, the Mental Heal th Center al so pre screens 

persons from other areas brought to the hospital under detention orders 

who have not been prescreened by their own community service boards. 114 

The prescreening report is an essential component of the 

evaluation of an individual 1 s mental health status and serves as the 
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primary source of information about less restrictive treatment methods 

that are appropriate and available. 115 One judge indicated that the 

prescreening report is the sole source of less restrictive alt2rnatives. 

The majority of persons interviewed believed that mental health 

professionals who prepare the prescreening reports should ascertain 

treatment alternatives because they should be more intimately aware of 

the person's needs and should possess more information about available 

resources in the community. 116 One psychiatrist at Eastern State said 

that prescreening has two purposes: to find less restrictive 

alternatives to hospitalization, and to alert the community to the fact 

that the individual is in need of help and headed for the state 

hospitai. 117 This psychiatrist added that psychiatrists do not know 

what less restrictive alternatives are available. One of Eastern State's 

professional staff questioned whether communities really seek 

alternatives, but stated that decision makers assume from the existence 

of a prescreening report that communities have investigated alternatives. 

The staff of the Extended Care Unit118 at the Mental Health 

Center prepares the prescreening reports. The staff includes social 

workers, psychologists and a psychiatrist who is available for 

consultation. During business hours 10 professionals are available to 

prescreen, one of whom is assigned specifically to be prepared for 

emergencies. A friend, relative or law enforcement officer brings the 

person who is to be screened to the Mental Health Center, or if this is 

not possible, the prescreener will go to where the person is. The person 

may already be at Eastern State, at Williamsburg Community Hospital, in a 

jail, or at homeo Sometimes the person is already a client of the Mental 
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Health Center and his or her therapist has decided that the person may 
--

need a more restrictive environment or more intensive care. The Mental 

Health Center aiso has some screening staff on call 24 hours a day. The 

special just~ces often call upon these professionals to assess a oerson's 

status and advise them about the appropriateness of detaining the person 

for further evaluation. 

The Department of Mental Health and Mental Retardation has 

designed the prescreening report form to reflect the prescreener's 

assessment of three areas that correspond to statutory commitment 

criteria. 119 These areas are: l) the person's capability of caring 

for himself or herself; 2) the danger the person poses to himself or 

herself or to others; and 3) the availability and appropriateness of less 

. . l t. t h . t l . t. 120 Th restr1ct1ve a terna lves o osp1 a lZa lon. e prescreener 

primarily bases his or her assessment on the person's current level of 

functioning, including whether the person is presently under medication 

and/or participating in any mental health treatment programs and whether 

he or she has family or other support. The prescreener also takes into 

account any history of mental health problems and the person's record of 

f . . t tm t ... t. l 21 Th per onnance in any previous rea en se~ lngs. e prescreener 

documents in a separate section of the report form what less restrictive 

alternatives to hospitalization the prescreener or others investigated 

based on the prescreener's assessment. 122 

The Mental Health Center forwards the completed prescreening 

report to Eastern State where it becomes part of the screened 

individual's medical records and a significant part of the infonnation 

the judge uses to determine if the person-should be hospitalized. A 
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Mental Health Center administrator estimated that their reports recommend 

commitment in 49% of the cases and tnat in approximately 25% of all cases 

the court does not follow tne report's recommendation. 

Although some communities do not provide useful prescreening 

reports 123 the consensus among the participants in the commitment 

process at Eastern State was that the Colonial Community Mental Health 

Center provides excellent, reliable reports. Although the Mental Health 

Center's reports are sufficiently thorough, they often state that there 

are no less restrictive residential treatment settings because few 

alternative facilities exist presently in the Williamsburg area. 124 

One administrator at Eastern State expressed the opinion that 

Williamsburg has had little incentive to develop alternative residential 

facilities because of its proximity to Eastern State. Although 

administrators at the Mental Health believe that alternative settings are 

needed, they pointed out that their close working relationship with 

Eastern State has resulted in relatively short treatment periods for 

Williamsburg patients in Eastern State. 125 

Although the Virginia Code does not provide for involuntary 

civil commitment of mentally retarded persons to residential settings, 

the procedure for finding appropriate voluntary placements bears some 

similarity to civil commitment proceedings. Most significantly, the Code 

mandates that there be no less restrictive alternative to placement in a 

state residential facility. 126 The Focus Team which operates under the 

di rec ti on of the Men ta 1 Heal th Center presc reens mentally retarded 

persons from the Williamsburg area who are seeking admission to a state 

facility. Members of the Focus Team include representatives from the 
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local school divisions and social service agencies, the Mental Health 

Center~ the osyclioiogy depari:ment of the College of William and Mary, and 

the institutions for the mentally retarded in which the team might 

d 1 · · d. . ,J 1 127 Al...... h th 11 h b recommen p ac ~ ng an 1 n 1 v1 !.JU a • 1.noug e team usu a y as een 

involved with the individual and his or her family and is familiar with 

their situation, the team nevertheless formally reviews all the 

infonnation relevant to deciding the best placement or treatment for the 

mentally retarded individual. The team then makes its recommendation and 

presents it to a judge.128 A form stating that less restrictive 

alternatives to residential placement have been investigated and a letter 

from the proposed institution stating that the setting is appropriate for 

the individual must accompany the recommendation. The judge then meets 

with the individual and decides whether to certify him or her for 

placement in the proposed institution. 

Procedures for screening elderly persons are not followed as 

consistently as are the procedures for screening the mentally ill under 

age 65 and the mentally retarded. According to a social worker at 

Hancock Geriatric Treatment Center, the preadmission screening committee 

at Hancock would prefer to screen all admissions. 129 Presently the 

committee screens only about half of those admitted, and the other half 

are screened only in their communities. According to three professionals 

at Hancock, many of those supposedly screened in the community actually 

have been civilly committed solely on the basis of a local physician's 

report that the person is substantially unable to care for himself or 

herself. Hancock sources complained that in these cases the corrnnunities 

virtually ignore the requirement that the person be mentally ill. 
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Williamsburg reportedly is not guilty of such subversion of prescreening 

procedures. 

When prescreening procedures proceed properly, the local 

cormnunity mental health center first evaluates the allegedly mentally ill 

person. If the person appears to require mental health treatment and no 

appropriate treatment alternatives are available in the connnunity, the 

local mental health center prepares an application for admission to 

Hancock and presents it to Hancock's preadmission screening committee. 

The committee consists of a psychiatrist, a registered nurse, a 

psychologist and a social worker who coordinates the committee and 

cormnunicates admissions decisions to the local mental health center and 

the applicant's family. If the connnittee determines that the person 

would benefit from treatment at Hancock, he or she is admitted. If the 

applicant would not benefit from such treatment, the connnittee refers the 

applicant to other appropriate agencies and also reconunends that the 

community further explore local treatment alternatives. The co11111ittee 

rejects about one third of the applicants it screens. 130 A 

psychiatrist and an administrator at Hancock indicated that a few of 

these rejected applicants are admitted eventually to Hancock through 

inappropriate detention orders and connnitment hearings. 

The Colonial Community Mental Health Center apparently has a 

relatively good relationship with Hancock. Mental Health Center 

administrators indicated that its staff not only prescreens all the 

Williamsburg area clients who apply for admission to Hancock but also 

attends the staffings of clients admitted to Hancock. The Mental Health 

Center also has a full-time geriatrics coordinator whose efforts to serve 
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the elderly were corroborated by two social workers not affiliated with 

the Mental Health Center. Unfortunately, alternative treatment settings 

for the elderly mentally ill in Williamsburg-James City County are as 

lacking as are such facilities for other mentally disabled persons. 

In Detention 

In most cases, after a judge issues an order to detain an 

individual pending a preliminary hearing, a law enforcement officer 

executes the order by taking the person to Eastern State Hospital. 131 

During the person's temporary detention, two opportunities for release 

and possible treatment in a less restrictive alternative arise under one 

statute provision. 132 Within several hours of the detainee's arrival 

in the Admissions Unit, 133 a physician administers a cursory mental and 

physical exam and must release the detainee if the examination reveals 

insufficient cause to retain him or her. 134 An Eastern State 

administrator reported that the hospital never releases detained persons 

after this initial examination. 

After the hospital transfers the detainee out of the Admissions 

Unit and into a detention area,135 a psychiatrist performs a complete 

physical and mental exam. The psychiatrist evaluates the person's 

communication skills and attempts to determine whether he or she suffers 

from hallucinations, delusions or thought blocking. As in the case of 

the initial examination in the Admissions Unit, the psychiatrist must 

release the person if insufficient cause exists to believe the person is 

mentally ill. The hospital occasionally releases detained persons at 

this point in the commitment process, but never without the permission of 

the judge who issued the detention order. 
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Prior to the pending preliminary and commitment hearings other 

professionals meet with the detainee and gather information in 

preparation for the hearings. If no one prepared a prescreening report 

prior to the execution of the detention order, a mental health worker 

from the Mental Health Center will evaluate the detainee. 136 This 

evalution may yield information about less restrictive treatment 

alternatives but consideration of proposed alternatives must await the 

preliminary hearing. 

A social worker137 also meets with the detainee to explain his 

or her rights, including the right to counsel and to summon witnesses. 

One unit social worker told us that a number of respondents initially 

request to hire their own attorney but withdraw the request when they 

learn that obtaining a private attorney would require a continuance of 

the hearing. The social worker phones any witnesses the detainee wishes 

to have at·the hearings to determine whether the witnesses' testimony 

would be helpful and if so, to request their attendance at the hearing. 

One Eastern State administrator complained that this is para-legal work 

and should be the responsibility of the detainee's attorney. The social 

worker also contacts witnesses for the hospital when necessary and asks 

the petitioner to attend the hearing, although no case law or statute 

mandates the petitioner's presence. One social worker said she generally 

has little involvement in finding less restrictive alternatives to 

hospitalization because that task is the responsibility of the community 

mental health centers, but she occasionally participates in arranging 

alternative placements. 
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Comnitment hearings 

The preliminary and commitment hearings provide the forum for 

hearing evidence from all interested parties and for officially 

determining whether any less restrictive alternatives to involuntary 

connnitment of the individual exist. Both hearings are held at Eastern 

State Hospital and are open to the public. 138 A special justice, the 

examining psychiatrist, the respondent, 139 and his or her attorney are 

always present. 140 In addition, the hospital patient advocate, a unit 

social worker, a security officer, a psychiatric aide, and a secretary 

from an administrative office attend regularly. The petitioner seldom 

attends. 141 One attorney strongly condemns this practice, maintaining 

that the petitioner's absence allows the court to connnit the detained 

person on hearsay evidence, and denies the attorney an opportunity for 

cross-examination. In most instances the judge has a comnunity 

prescreening report, but, according to one social worker, community 

mental health workers rarely appear before the court. 142 

The special justice begins the proceedings by instructing the 

respondent of his or her right to appointed counsel, and the right to 

secure the services of a private attorney. 143 Next, the special 

justice gives the respondent an opportunity to apply for voluntary 

admission. If the person wishes to apply for voluntary admission, the 

court holds a preliminary hearing to determine the person's capacity to 

make such a decision.144 The special justice hears testimony from the 

examining psychiatrist and counsel cross-examines the doctor. If the 

special justice denies the application for voluntary admission, he or she 
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commences the commitment hearing;145 if the special justice grants the 

application for voluntary admission, the hearing is over. In some cases 

the special justice allows the respondent to renew his or her mot;on for 

voluntary admission after additional testimony has been heard at the 

commitment hearing. 

One hospital employee worried that the quickness of the 

preliminary hear;ng increases the likelihood of inappropriate voluntary 

admissions because the special justice infrequently addresses 

alternatives at the preliminary hearing. The respondent perceives that 

the voluntary "route" is the only way to avoid an involuntary conmitment 

and to get out of the locked detention. Thus, the court discharges its 

duty to order the least restrictive alternative treatment because the 

respondent has chosen the supposedly less restrictive voluntary 

hospitalization. 

Voluntary admission to Eastern State is less restrictive than 

involuntary admission only in terms of the length of mandatory treatment 

and the treatment setting.146 Persons who agree to voluntary admission 

must accept treatment for a minimum of five days;147 those persons whom 

the hospital commits involuntarily are subject to treatment for 180 

days. 148 The hospital rarely confines a voluntary patient to a locked 

ward; involuntary patients usually stay on a locked ward ten to fourteen 

days. Hospital officials explained that this initial restrictive setting 

is necessary to stablize involuntary patients who, by statutory 

definition, are a danger to themselves or others, or substantially unable 

to care for themselves. 
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The connnitment hearing inunediately follows the preliminary 

hearings although it is not always clear where one ends and the other 

begins. The special justice infonns the respondent of the right of 

appeal, and the right of a jury trial on appeal. The special justice 

also tells the respondent that the hearing can be continued to allow the 

respondent time to summon witnesses, or to obtain an independent 

psychiatric evaluation at his or her own expense. 149 The special 

justice occasionally grants a continuance on these grounds, but usually 

the hearing proceeds. 

The examining psychiatrist usually begins the testimony by 

summarizing briefly the respondent's mental health status and giving his 

or her opinion whether the respondent is mentally ill, an innninent danger 

to himself or herself or others, and in need of hospitalization. 150 

Although Virginia law does not require the psychiatrist to investigate 

less restrictive alternatives, the special justice routinely asks the 

doctor whether alternatives to hospitalization are appropriate and 

available. Often the psychiatrist may recommend a less restrictive 

~reatment plan without a less restrictive setting in mind. 151 

Next, the respondent's attorney cross-examines the psychiatrist 

and presents any witnesses who wish to testify on behalf of the 

respondent. Occasionally the special justice calls upon the patient 

advocate or a social worker to testify, particularly if either has 

infonnation not before the court about the respondent. 152 Because the 

hearings are not truly adversarial, the special justice often considers 

such hearsay testimony in attempting to reach an infonned decision. 

Finally, the judge allows the respondent to make a statement. 
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The judge then must evaluate the testimony as well as the 

community mental health center's prescreening report to determine whether 

the person meets,the statutory criteria for involuntary admission: 

whether he or she 11 (a) presents an imminent danger to himself or others 

as a result of mental illness, or (b) has otherwise been proven to be so 

seriously mentally ill as to be substantially unable to care for himself, 

and (c) that there is no less restrictive alternative to institutional 

confinement and trea'bnent and that the alternaties to involuntary 

hospitalization were investigated and deemed not suitable ••• 11153 

According to the records of the Director of Eastern State, of the 422 

persons whom the hospital held in detention last year, the hospital 

admitted 48 voluntarily, involuntarily committed 215, and released 

96.154 

Contrary to the findings of a 1982 study of civil commitment in 

Virginia,155 the special justices who conduct the commitment hearings 

at Eastern State Hospital always consider less restrictive alternatives 

to hospitalization. Although these special justices attempt to comply 

with the statutory conuni'bnent procedures, the Virginia Code does not 

clearly place the responsibility of finding less restrictive alternatives 

with either the court or the mental health system. Thus, confusion among 

the participants in the conunitment process interferes with orderly 

. t" t" f lt t" 156 1nves lga 1on o a erna lVes. 

Most of the Eastern State psychiatrists, administrators, and 

social workers believe that the community mental health clinics have the 

responsibility to investigate alternatives because they can evaluate best 

their own resources and because the prescreening report form specifically 

~5 



addresses whether less restrictive alternatives for the respondent 

exist. The judges substantially agree with this view; one noted that the 

hospital as representative of the state should bear the burden, 157 

whereas the judges bear the ultimate responsibility of insuring that 

alternatives were investigated.158 Two attorneys shared the latter 

opinion. The lack of designated responsibility for investigating 

alternatives de-emphasizes the least restrictive alternative doctrine. 

Thus, the focus of the court's inquiry becomes the severity of the 

respondent's mental illness and the availability of less restrictive 

treatment alternatives plays a less prominent role in decision-making. 

Although the Virginia Code does not mandate procedures for 

investigating alternative treatment, the special justices have the 

authority to order such treatment. 159 The Code lists the following 

possible dispositions upon a finding that the person does not require 

hospitalization: out-patient treatment, day treatment in a hospital, 

night treatment in a hospital, referral to a conununity mental health 

clinic, or "other such appropriate treatment modalities as may be 

necessary to meet the needs of the individual 11
•
160 

The alternative treatment the special justices most frequently 

order in Eastern State hearings is referral to a conununity clinic for 

out-patient treatment. 161 · Like other areas of Virginia, the 

Williamsburg-James City County area does not provide day or·night 

treatments in a hospital, 162 but the Colonial Conununity Mental Health 

Center makes available out-patient services.163 Although the court has 

the authority to order the co11111unity mental health centers to provide 
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periodic patient progress reports, the Williamsburg judges rarely issue 

such orders. One judge stated that ordering progress reports not only 

would overburden the community clinics but also would place them in a 
11 policing11 role that is inconsistent with and counterproductive to their 
11 helper11 role. 164 

The Virginia civil commitment provisions neither limit the 

consideration of less restrictive treatment to available alternatives nor 

mandate the creation of alternatives where none exist. 165 Thus, when 

alternative treatment of an individual is appropriate but unavailable, 

the special justices must choose between ordering overrestrictive 

treatment or releasing the person to an environment in which the 

likelihood of the person receiving treatment is low. In 1974, Hoffman 

and Faust hypothetically presented this dilemma to Virginia judges who 

presided over commitment hearings. 166 Eighty-eight percent of the 

judges surveyed favored commitment. Hoffman and Faust theorized that a 

broad interpretation of the least restrictive alternative doctrine 

requires the state to provide alternative settings, whereas a narrow 

interpretation allows the state to impose restrictive treatment when 

equally effective alternatives are not available;167 judges are forced 

to implement one or the other of these interpretations. 168 

Although ten years have passed since Hoffman and. Faust studied 

the implementation of the least restrictive alternative doctrine by 

Virginia judges, community treatment alternatives remain scarce and the 

low percentage169 of individuals released from commitment hearings 

indicates that the application of the doctrine in court ordered treatment 

remains pragmatic and ad hoc. The Virginia legislature apparently 
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interprets the least restrictive alternative doctrine both broadly and 

narrowly. Judges are bound by the legislature to insure that less 

restrictive treatment alternatives are investigated and are pennitted to 

order such alternatives, but the legislature's failure to commit funds 

for development of convnunity treatment facilities severely limits the 

judges' ability to comply fully with the letter and spirit of the law. 

The orders issued by the special justices at the commitment 

hearings almost always stand because patients rarely appeal the special 

justices' decisions to the circuit court. According to a circuit court 

judge in Williamsburg, the court hears an average of ten appeals per 

year, only one of which in the last five years was by a local resident. 

This judge also never has conducted a jury trial on the issue of an 

involuntary civil commitment. 

Those involved in the civil commitment process have proposed 

various explanations for the infrequency of patient appeals. The most 

simple reason could be the lack of express instructions on the mechanics 

of filing an appeal. Although both special justices infonn the 

respondent of his or her right to appeal, 170 one special justice merely 

instructs the respondent to "tell your lawyer within thirty days if you 

want to appeal" and the other special justice gives no explanation of how 

the respondent should go about filing an appeal. On the other hand, the 

lack of appeals might indicate that the system is working well because 

the special justices do a good job of preventing inappropriate 

admissions. An Eastern State official's description of the special 

justices as "conscientious and knowledgeable" supports the latter view. 
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The perceived inferior representation provided by court 

appointed attorneys also possibly explains the lack of appeals. Mental 

health personnel variously describe the lawyers as passive, meddlesome, 

inexperienced, and ill-prepared.171 Any attorney who is a member of 

the Virginia bar may serve as appointed counsel by putting his or her 

name on a rotation list of approximately 20 to 25 attorneys. The 

attorneys need no expertise with mental health issues to place their 

names on the list. They agree to serve as counsel for a one week period, 

usually three times a year, for which the state pays them $25.00 for each 

preliminary hearing and each commitment hearing. 172 One of the special 

justices reported that he gives attorneys new to the list a short 

orientation to representing respondents. He also encourages them to 

observe several sets of hearings before representing any respondents. 

This special justice stated that he has removed attorneys' names from the 

list for unsatisfactory work. 

No statute or judicial decision specifies the duties of 

appointed counsel. The attorneys with whom we spoke told us that they 

typically arrive at the hospital at the earliest approximately an hour 

and a half before the hearing. A unit administrator gives the attorney 

the client's files which contain the community prescreening reports and a 

copy of the detention order. During a ten to twenty minute interview 

with the client, the attorney discusses the client's rights, whether the 

client desires to admit himself or herself voluntarily, and whether the 

client wishes to have the court summon witnesses other than those already 

called by the unit social worker. Because of the brief time between the 

client interview and the conunencement of the hearings, any patient 



requests for additional witnesses will necessitate a continuance, and the 

attorney will be responsible for contacting the witnesses. None of the 

people we interviewed believe the attorneys have the responsibility of 

investigating less restrictive alternatives. One attorney said she has 

the duty to broach the subject at the hearing, and then the hospital must 

demonstrate why less restrictive alternatives are inappropriate. 

The participants in the civil co11111itment process at Eastern 

State disagree about the attorney's proper role in the procedure. As one 

judge stated, the attorney is obligated ethically to act as an advocate 

in a situation in which the adversarial process may be inappropriate. In 

fact, civil co11111itment proceedings are not truly adversarial because an 

attorney does not represent the state's interest in commiting the 

individual. One hospital administrator reported that on occasion the 

judge or the examining psychiatrist is forced into an inappropriate 

adversarial role. Moreover, because of the client's incapacity, some 

attorneys maintain that pursuing the client's best interests as a 

guardian may be more appropriate than advocating the client's 

wishes. 173 To avoid the dangers of paternalism inherent in such 

non-adversarial hearings, one judge suggested that the court appoint 

independent examining psychiatrists. 

Several people suggested that the best way to improve the 

quality of representation would be for the court to limit the number of 

appointed attorneys to give them greater opportunity to develop expertise 

in mental health law. Proponents of such a system point to the success 

of the special justice system which is based upon a similar principle. 

Those opposed to limiting the number of appointed attorneys cite the 
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favoritism inherent in the attorney selection process, and maintain that 

limiting the number of attorneys does not guarantee higher quality 

performance. 

Because the commitment hearing is such a crucial component of 

the civil commitment process disagreement concerning the proper 

proportion of legal and medical involvement in commitment decisions 

focuses on the hearing. Most people with whom we talked think the 

present system is basically sound and that efforts to improve the 

involuntary civil commitment process should be directed toward refining 

the present system, not revamping it. 

The Executive Secretary's Office of the Virginia Supreme Court, 

however, is investigating a radical change in the commitment procedures: 

transfering the responsibility for commitment hearings from the judiciary 

to the State Department of Mental Health to be handled as an 

administrative matter. 174 Several persons including one judge agree 

that lawyers and judges are too involved in the involuntary civil 

commitment process and that medical professionals should make commitment 

decisions.175 Yet those who would prefer statutory changes to provide 

more authority to the mental health community acknowledge the need to 

involve the legal community at some point in the system to ensure 

procedural fairness. In fact, two Eastern State psychiatrists and 

administrators disapprove of the radical shift of responsibilities that 

the Executive Secretary's Office proposes. They contend that such a 

shift would be inappropriate both for due process reasons and liability 

concerns. 



What happens after commitment? 

At the conclusion of the commitment hearing, if the detained 

person has not agreed to voluntalfj' admission the court will order either 

the release or hospitalization of the person. The release order may be 

unconditional, or it may require the person to seek outpatient 

treatment. If the person is hospitalized either voluntarily or 

involuntarily he or she remains at Eastern State. 

The same provision in the Virginia code that requires an 

examining physician to release detained persons if insufficient cause 

exists to believe that the person is mentally ill 176 also allows 

psychiatrists at Eastern State to prevent inappropriate admissions of 

persons evaluated elsewhere and committed in local hearings in Eastern 

State's catchment area. 177 Psychiatrists are less reluctant to release 

these individuals than they are to release persons brought in on 

detention orders because a judicial determination to hospitalize already 

has been made and the psychiatrist's decision at this point is purely 

clinical. 

If the hospital admits an individual, plans for his or her 

discharge begin immediately. 178 The hospital assigns the patient a 

treatment team composed of a psychiatrist, a psychiatric resident, a 

psychologist, a social worker, a nurse, and other appropriate person. 

The treatment team holds an Evaluation, Planning, and Discharge 

conference shortly after the person is admitted. In addition, the 

hospital must conduct periodic reviews of involuntarily committed 

patients every thirty days for the first ninety days, then every six 

months thereafter. 179 The purpose of the review is to gauge the 

patient's progress and update his or her treatment plan. 
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If the treatment team believes the patient no longer needs 

hospitalization, the hospital will release the patient. The 

appropriateness of the environment into which the patient is released 

depends upon the degree of cooperation the patient's local community 

mental health center provides and the efforts of Eastern State staff. 

Cooperation between Eastern State and the Colonial Community 

Mental Health Center apparently is high. The two organizations have 

discharge agreements describing each others general responsibilities for 

discharge planning and follow-up. The Mental Health Center's 

Williamsburg-James City County case manager regularly attends the 

Evaluation, Planning, and Discharge conferences of clients from her 

geographical area. A Mental Health Center psychiatrist reportedly 

attends these team meetings on occasion. According to one Eastern State 

psychiatrist, representatives of Eastern State and the Mental Health 

Center also meet at least once each month. 

Observations of several of the persons interviewed indicate that 

the cooperative efforts of the Mental Health Center may be anomalous. 

One Eastern State administrator stated that it is unusual for a community 

mental health clinic to be so receptive to placement of patients, 

especially since relatively few Williamsburg area residents are admitted 

to Eastern State. A social worker at Hancock Geriatric Treatment Center 

complained that conmunity mental health centers generally forget about 

their elderly clients after the hospital has admitted them. In her view, 

the conmunity ultimately is responsible for the patient, even throughout 

his or her stay at the hospital. This social worker also believes that 

the hospital and the community mental health clinics perfonn some 
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duplicative follow-up services. One special justice believes that the 

lack of cooperation between the hospital and the community clinics 

contributes to an excessive number of emergencies. Her opinion supports 

the conclusion that Eastern State and community mental health clinics 

should increase their cooperative efforts. 

Increased co11111unication among the court, Eastern State and the 

community mental health centers may facilitate the provision of a more 

appropriate and therapeutic continuum of mental health services. The 

Virginia Code does not encourage, however, such communication. The Code 

requires the court to notify a community clinic within ten days if the 

hospital involuntarily hospitalizes one of the community's 

residents,180 .but does not require notification if the hospital 

voluntarily admits a person, or if the court disposes of the case in some 

other manner. One Colonial Co11111unity Mental Health administrator 

explained that court or hospital notification of the disposition of all 

cases involving their residents would be extremely helpful. Even in 

Williamsburg, where cooperation among the courts and the mental health 

community is relatively high, communication is unorganized. For example, 

one judge meets regularly with the Colonial Community Mental Health 

Center, but has little involvement with Eastern State. The special 

justices, on the ot~er hand, are routinely at the hospital to conduct 

commitment hearings and thus see hospital personnel frequently. The 

special justices reportedly do not meet on an organized basis, however, 

with representatives of the Mental Health Center. 

Because Eastern State generally determines when a patient will 

be released, the hospital usually initiates the process of helping 
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patients move back into the community. The Virginia Code authorizes the 

director of Eastern State to place patients in less restrictive treatment 

settings such as private homes or nursing homes. 181 Although the 

director at Eastern State never makes these placements while patients are 

subject to court ordered treatment, the hospital sometimes finds such 

placements for patients who are released unconditionally. 

To both reduce its patient population and enhance successful 

transitions from hospital to community, Eastern State has developed the 

Community Support Services program (CSS}. The program began in early 

1982 with the assistance of community mental health centers. Its primary 

mission was to create appropriate placements for clients who, because of 

long periods of hospitalization, would find moving back into the 

community very difficult. In the past one and a half years CSS has 

served fifty-one patients all of whom participate in the program on a 

voluntary basis. Their average length of stay in the hospital has been 

eight years. The hospital has discharged twenty-six of the participating 

patients, four or five of whom are from the Williamsburg-James City 

County area, and twenty-five patients are now in the program. The staff 

of CSS has identified an additional 110 of the 527 adult psychiatric 

patients as potential users of their services. 

Pre-vocational skills training and programs that help integrate 

patients into the community are essential to the success of CSS 

placements. The CSS staff takes a group of thirteen to fifteen clients 

on weekly visits to the day care programs in the localities in which the 

clients will reside upon their release from the hospita1.182 These 

trips familiarize patients with the locations and the staff of the day 
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care facilities. CSS clients als.o have begun to particpate in monthly 
11 clubhouse 11 meetings which newly fanned ex-patient groups have organized 

in several cities in Eastern State's catchment area. 183 These outings 

help the patients make new friends and become more motivated to leave the 

hospital. After the clients are discharged from the hospital, CSS 

maintains follow-up services for up to eighteen months. CSS staff 

believe that these support services increase the likelihood that 

ex-patients will take their medications regularly, and enjoy a 

successful, pennanent community placement. 

Alternatives to Involuntary Civil Commitment in the Williamsburg Area 

Until recently, there were no alternative residential facilities 

for mentally handicapped persons in the Williamsburg area. In 1983, in 

recognition of the need for more community alternatives to 

hospitalization, the Virginia General Assembly appropriated an additional 

two and one-half million dollars to the Department of Mental Health and 

Mental Retardation for a hospital census reduction fund. The Department 

distributed monies from the fund to local community service boards that 

submitted proposals for alternative treatment programs. In conjunction 

with the Mid-Peninsula Community Services Board, the Colonial Community 

Services Board (hereafter Colonial Services Board) received a grant for 

its proposed program to provide apartments and other support services, 

including a sheltered workshop, for long-tenn mental health clients. 

Consequently, the Colonial Services Board now has three transitional 

living apartments available to serve nine people. The Colonial Community 

Mental Health Center administers the program. Administrators at the 
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Mental Health Center reported that they eventually would like to include 

acconunodations for one or two clients who need short-tenn treatment 

either before or in lieu of hospitalization. 

The Mental Health Center evaluated the needs of its clients to 

detennine who most likely would succeed in and benefit from its census 

reduction program. According to an administrator at Eastern State 

Hospital, priority was given to placing people in the program who are 

presently patients at Eastern State. But, as this administrator pointed 

out, the eventual effect of the program will be not only to reduce the 

number of people currently in Eastern State, but also to eliminate the 

need for hospitalization. 

No conununity residential treatment settings for the mentally 

retarded currently exist in Williamsburg. The director of the mental 

retardation services unit at the Mental Health Center reported that the 

cost of care for one person in a state facility has been estimated to be 

$32,000 per year, whereas the cost of serving one person in the community 

would be $15,000. Despite the potential reduction in expenditures for 

services for the mentally retarded, the Virginia legislature has been 

reluctant to abandon traditional funding mechanisms. The director 

suggested that the mentally retarded could be served at a lower cost in 

less restrictive settings if funds were allocated for individuals, to be 

used for the most appropriate individual treatment plan. As the system 

now operates, funds are allocated in a manner that favors the use of 

state facilities as the primary treatment setting. Other administrators 

at the Mental Health Center noted that the several attempts to develop 

community living programs have been frustrated not only by insufficient 
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financial resources, but also by community opposition to such 

programs.184 

Although the Colonial Services Board provides only limited 

alternative residential treatment facilities, the Mental Health Center 

provides a variety of mental health services to mentally disabled and 

mentally retarded individuals.185 Counseling and post-hospitalization 

programs are the two primary psychiatric services offered by the Mental 

Health Center. Counseling services include psychiatric evaluation and 

treatment, individual and group counseling, family therapy, and emergency 

services. Such services often prevent individuals from developing severe 

mental health problems that would require hospitalization. Nevertheless, 

one member of the local Human Rights Committee186 lamented that many 

persons either cannot or will not avail themselves of these counseling 

services and thus deteriorate to the point where hospitalization is 

necessary. 

The Extended Care Program provides follow-up care for 

individuals who have completed inpatient treatment in psychiatric 

hospitals. Structured individual and group counseling, and vocational 

training are among the services offered to help these individuals 

maintain their treatment progress and remain in the community. 

Assessments of the success of the Extended Care Program varied 

among the persons interviewed. One agency social worker commented that 

although ex-patients can participate in these treatment programs 

indefinitely, many do not continue participation as long as they should. 

This social worker observed that these ex-patients either do not feel 

welcome or they cannot receive the services with the regularity the 
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treatment programs require. She noted that drop-in services would meet 

more appropriately the needs of many of her clients.187 This somewhat 

negative assessment of the Extended Care Program was balanced by reports 

from several individuals that the Mental Health Center provides for the 

most part good mental health programs. Indeed, one judge praised the 

Mental Health Center for its flexibility and imagination despite its 

heavy workload. 

Under the umbrella of the Extended Care Program is an acute 

care, partial hospitalization day program. This program provides 

short-tenn treatment to stabilize quickly a person who is experiencing a 

mental health crisis. An administrator at the Mental Health Center noted 

that the acute care program is most appropriate for persons who have not 

had severe mental health problems in the past and who do not require 

extensive support services such as housing, job training, or employment. 

Although the acute care program generally is inappropriate as an 

alternative to civil commitment, it nevertheless has served as an 

alternative to hospitalization. 

The Mental Health Center provides both direct and indirect 

services to the mentally retarded. The Colonial Workshop offers training 

programs designed to develop or improve vocationally related skills and 

provides sheltered employment to developmentally disabled individuals. 

The Mental Retardation Services Unit directs the tasks of the Focus Team 

which is responsible for screening mentally retarded individuals seeking 

state services. 188 The Unit also coordinates client services with 

other community organizations such as Respite as Family Therapy (RAFT). 

RAFT is a community coordinated relief program that provides temporary 
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placement. According to an adm~inistrator at the Williamsburg Social 

Service Bureau, companion-homemaker services usually are provided only on 

a short-term basis in emergency situations, and only five clients are 

presently receiving one of the services. 

Placement in a group home provides the next less restrictive 

alternative to hospitalization available to mentally disabled as well as 

other social service clients. Group homes are supervised residential 

settings licensed by the Virginia State Department of Welfare and 

Institutions. The homes vary in size and sophistication of services. A 

social worker at Hancock Geriatric Treatment Center described group homes 

as accommodating a range of from five to three hundred residents and 

providing services ranging from meal preparation to professional nursing 

care. Because there are no group homes in the Williamsburg-James City 

County area, social workers at both social service agencies and Hancock 

Geriatric Treatment Center try to place clients in group homes in nearby 

contnunities. These social workers all commented that not enough group 

homes exist and consequently clients usually must wait for such 

placements.190 Placements in group homes are financed from the 

individuals' private financial sources, or social security benefits plus 

supplemental grants from Williamsburg and James City County social 

services. 

Both social service agencies participate in screening clients 

seeking Medicaid funds for nursing home placement. Many persons viewed 

nursing homes as less restrictive settings for the elderly than Hancock 

Geriatric Treatment Center, but, according to one of Hancock's 

administrators, elderly persons who are ineligible for Medicaid funds 
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care services to families of developmentally disabled, and mentally and 

physically handicapped persons. RAFT helps families cope with the 

problems a disabled family member can present, and often prevents the 

placement of the family member in an institution. 

Social service agencies in Williamsburg and James City County 

also provide services that divert clients from the civil conunitment 

process and help recipients of mental health services remain in the 

cormnunity. Both the Williamsburg Social Service Bureau and the James 

City County Social Service Department work with families to find various 

·support services for needy family members. One social worker in James 

City County reported, however, that families often ask for help only 

after their family member's condition has deteriorated to the extent that 

support services are either ineffective or inappropriate to meet that 

person's needs. One social worker at the Hancock Geriatric Treatment 

Center pointed out that delayed requests for help particularly impede 

serving the elderly. 

The least restrictive environment is usually the home, 189 and 

both the Williamsburg and James City County social service agencies 

provide companion and homemaker services to help clients remain living in 

their homes. James City County uses at least three professional 

homemaker services whose employees perform light housekeeping chores and 

prepare meals in clients' homes. According to a social worker at the 

James City County Social Service Department, family members are often 

paid to do these tasks for relatives. The James City County reportedly 

provides a maximum of twenty hours of service per week to six or seven 

people, primarily as an alternative to nursing home 



often are admitted inappropriately to Hancock. The social service 

agencies' involvement in the Medicaid screening process may be an 

effective diversionary mechanism because the process alerts the agencies 

to the needs of their elderly clients. At this point agencies may 

initiate services which could prevent hospitalizing the client. 

The only nursing home in the Williamsburg-James City County area 

is the Pines Convalescent Center. Both social service agencies sponsor 

clients' placements at the Pines and help pay the placement costs. One 

Williamsburg Social Service administrator noted that the local community 

provides many other support activities and programs for the Pines' 

residents. An administrator of the Pines viewed these activities as 

therapeutic and important for preventing mental illness in the elderly. 

The Pines occasionally serves as an alternative to 

hospitalization for elderly mentally ill patients and as a discharge 

placement from Hancock Geriatric Treatment Center. According to one 

Pines administrator, six persons had been placed in the Pines from 

Hancock in 1983. This administrator also reported that many residents 

receive geriatric medications and some receive psychotropic medication. 

At the time of the interview only one person was receiving psychiatric 

counseling. 

The social service and mental health agencies often cooperate to 

provide a combination of services to particular clients. For example, an 

administrator of the Williamsburg Social Services Bureau reported that 

the Bureau currently was serving eighteen clients in conjunction with the 

Mental Health Center, and that the two agencies have a good working 

relationship. Although there is no mental health counselor at 
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Williamsburg Social Services, the social workers often counsel clients 

who are reluctant to go to the mental health center. Counseling continues 

until the client either no longer requires counseling or he or she is 

willing to receive the service from the Mental Health Center. 

Williamsburg Social Services also often provides follow-up care to people 

who have been receiving services from the Mental Health Center. A social 

worker at James City County Social Service Department mentioned similar 

cooperative efforts with the Mental Health Center, emphasizing that many 

of James City County's clients are uncomfortable receiving services at 

the Mental Health Center. 

Another example of efforts to combine professional resources is 

the multi-disciplinary team. This group meets monthly and includes a 

psychiatrist, a pediatrician, and representatives from the Mental Health 

Center, both Williamsburg and James City County social service agencies, 

and the local public schools and court services units. Individual cases 

are presented to the team, which develops service plans to address the 

individuals' needs. 
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6. NAACP v. Button, 371 U.S. 415, 438 (1963). 

7. Dunn v. Blumstein, 405 U.S. 330, 342 (1972); Shapiro v. Thompson, 

394 U.S •. 618, 634 (1969). 

8. Some mental health professionals advocate the use of the phrase 

"least restrictive environment" in place of "least restrictive 

alternative." See, !!..9.!.' J. Avellar, D. Bisbin, A. Gause, An Evaluation 

of Pre-Admission Screening (Oct. 14, 1982) (available from the Virginia 

State Department of Mental Health and Mental Retardation) [hereinafter 

cited as·Screening Report.] 

9. The doctrine also has .been applied in commerce clause litigation. 

See,~' Dean Milk Co. v. City of Madison, 340 U.S. 349, 354 (1951) 

(statute that discriminated against interstate commerce invalid because 

"reasonable nondiscriminatory alternatives, adequate to conserve 

legitimate lQcal interests, are available"). 

10. See, ~, Dunn v. Blumstein, 405 U.S. 330 (1972)(right to vote 

under equal protection scrutiny). 

11. See, ~, Roe v. Wade, 41 O U.S. 113 (1973) (no government 

regulation of abortion procedures during the first trimester of 

pregnancy); Griswold v. Connecticut, 381 U.S. 479, 485-86 (1965)(right to 

privacy under due process scrutiny). 

12. Talley v. California, 362 U.S. 60, 62-66 (1960). 

13. Sherbert v. Verner, 374 U.S. 398, 406-09 (1963). 

14. NAACP v. Button, 371 U.S. 415 (1963); Shelton v. Tucker, 364 U.S. 

479 ( 1960). 

15. Brenneman v. Madigan, 343 F. Supp. 128 (N.D. Cal. 1972). The 

doctrine was used in the "context of eighth amendment and equal 
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NOTES 

1. In 1821, the United States Supreme Court held that Congress's 

contempt power was restricted to "the least possible adequate to the end 

proposed." Anderson v. Dunn, 19 U.S. (6 Wheat.) 204, 231 (1821 ). See 

Note, The less restrictive alternative in constitutional adjudication: 

An analysis, a justification, and some criteria, 27 Vanderbilt Law 

Review, 971, 972 (1974). 

2. Note, supra .note 1, at 972, n. 2. The author suggests that the use 

of the doctrine in NAACP cases in the early sixties provided the impetus 

for the increased use of the doctrine. See, NAACP v. Button, 371 U.S. 

415 (1963); Shelton v. Tucker, 364 U.S. 479 (1960); Bates v. Little Rock, 

361 u. s. 51 6 (l 960) • 

3. United States v. Robel, 389 U.S. 258, 268 (1967); Shelton v. 

Tucker, 364 U.S. 479, 488 (1960). In Shelton, the Court held that the 

state of Arkansas could protect its interests by means less drastic than 

compelling disclosure of a teacher's associational ties. The Court found 

that "(e)ven though the governmental purpose be legitimate and 

substantial, that purpose cannot be pursued by means that broadly stifle 

fundamental personal liberties when the end can be more narrowly 

achieved. The breadth of legislative abridgment must be viewed in the 

light of less drastic means for achieving the same basic purpose." 

(cite). 

4. Wormuth and Mirkin, The Doctrine of the Reasonable Alternative, 9 

Utah L. Rev. 254 (1964). 

5. Ratner, The Function of the Due Process Clause, 116 U. Pa. L. Rev. 

1048, 1982-93 (1968). 
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protection considerations to mitigate the government's confinement of 

accused criminals waiting trial to only that level of restrictiveness 

necessary to ensure the accused criminals' appearance at trial and to 

prevent danger to prison security." Hoffman & Foust, Least Restrictive 

Treatment of the Mentally Ill: A Doctrine in Search of its Senses, 14 

San Diego L. Rev. 1100, 1101, n. 1 (1977). 

16. P.L. 94-142, 89 Stat. 775 (1975) (codified as amended at 20 u.s.c. 
§§1400 et.~· (1982).). 

17. See generally, Kiesler, Mental Hospitals and Alternative Care: 

Noninstitutionalization as Potential Public Policy in Mental Patients, 37 

Am. Psychologist 349 (1982); Chambers, Alternatives to Civil Conmitment 

of the Mentally Ill: Practical Guides and Constitutional Imperatives, 70 

Michigan L.R. 1107 (1972). Kiesler surveys ten recent studies comparing 

the costs and effectiveness of inpatient vs. outpatient treatment. The 

author found that 11 [i ]n almost every case, the alternative care had more 

positive outcomes. There were significant and powerful effects on such 

life-related variables as employment, school attendance, and the like. 

There were significant and important effects on the probability of 

subsequent readmission: Not only did the patients in the alternative 

care not undergo the initial hospitalization, but they were less likely 

to undergo hospitalization later, as well. 11 Kiesler, at 357-358. These 

studies also suggest that outpatient treatment is less expensive. See 

infra, note 44. 

18. 364 F.2d 657 (D.C. Cir. 1966). 

19. Id. at 658-59. 

20. Hoffman and Foust, supra note 15, at 1101. See also, Chambers, 

supra note l 7. 
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21. 364 F.2d 657, 660 (D.C. Cir. 1966). The United States Court of 

Appeals found that the plaintiff's right to treatment in the least 

restrictive manner derived from a local statute, rather than a federal 

constitutional provision, .!.5!· at 659. The Court of Appeals remanded the 

case to the district court for inquiry into alternative courses of 

treatment. .!.5!· at 661. The Court of Appeals said that 11
( t)he 

alternative course of treatment or care should be fashioned as the 

interests of the person and the public require in the particular case." 

Id. at 660. 

22. See, !.J.iL, Covington v. Harris, 419 F. 2d 617 (D.C. Cir. 1969); 

Association for Retarded Citizens of North Dakota v. Olson, 561 F. Supp. 

473 (D. N.D. 1982); Eubanks v. Clarke, 434 F. Supp. 1022 (E.D. Pa. 1977); 

Gary W. v. Louisiana, 437 F. Supp. 1209 (E.D. La. 1976}; Welsch v. 

Likens, 373 F. Supp. 487 (D. Minn. 1974); Lessard v. Schmidt, 349 F. 

Supp. 1078 (E.D. Wis. 1972), vacated and remanded on other grounds, 414 

U.S. 473 (1974), on remand 421 U.S. 957 (1975}, on remand 413 F. Supp. 

1318 (E.D. Wisc. 1976} (Reinstating 379 F. Supp. 1376). 

23. See, !!..9..:.' In re Gandolfo, Cal. Ct. App. (1982); 185 Cal. Rptr. 

911; Aden v. Younger, 57 Cal. App. 3d 662, 129 Cal. Rptr. (1976); In re 

Collins, 102 Ill. App. 3d 138, 429 N.E. 2d 531 (1981); In re Estate of 

Newman, 604 s.w. 2d 815 (Mo. Ct. App. 1980); Application of D.D., 118 

N.J. Super. 1, 285 A. 2d 283 (1971); Kesselbrenner v. Anonymous, 33 N.Y. 

2d 161, 350 N.Y.S. 2d 889 (1973); In re Andrea B, 98 Misc. 2d 919 (N.Y. 

Fam. Ct. 1978). 

24. Lyon, Levine, and Zusman, Patients• Bill of Rights: A Survey of 

State Statutes, 6 Mental Dis. L. Rep. 178, 181-183 {1982}. 
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25. Shah, S.A. Legal and Mental Health System Interactions: Major 

Developments and Research Needs,, 4 Int'l J. L. & Psychiatry 219, 254 

(1981). 

26. Roesch and Golding, Competency to Stand Trial at 12, (1980). 

27. Kiesler, Public and Professional Myths about Mental 

Hospitalization: An Empirical Reassessment of Policy-Related Beliefs, 37 

Am. Psychologist 1323, 1323 (1982). 

28. Id. 

29. A de jure policy is one "that we legislatively and collectively 

intend to carry out". Id. 

30. A de facto policy is one "that occurs, regardless of public intent 

or agreement". Id. 

31. Kiesler, supra note 17, at 349. 

32. Deinstitutionalization began prior to the application of the least 

restrictive alternative doctrine to civil commitment of the mentally ill. 

33. See Pepper and Ryglewicz, Testimony for the Neglected: The 

Mentally Ill in the Post-Deinstitutionalization Age, 52 Am. J. 

Orthopsychiatry 388, 388 (1982). 

34 • .1!!· at 388. See also, Miller and Fiddleman, Outpatient 

Commitment: Treatment in the Least Restrictive Environment?, 35 Hosp. 

and Com. Psychiatry 147, 147 (1984). 

35. Kiesler, supra note 17 at 350. (citing E. Goffman, Asylums: Essays 

on the Social Situations of Mental Patients and Other Inmates (1961) and 

M.S. Goldstein, The Sociology of Mental Health and Illness, Ann. Rev. of 

Soc., 1979, 5, 381-409.) 

36. See, Pepper and Ryglewicz, supra note 33, at 388; (citing studies 

by Szasz and Goffman). 
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37. Hiday and Goodman, The Least Restrictive Alternative to Involuntary 

Hospitalization, Outpatient Conunitment: Its Use and Effectiveness, J. of 

Psychiatry and Law, 81, 83 (Spring 1982); Pepper and Ryglewicz, supra 

note 33 at 388. 

38. 

39. See, Kiesler, Federal Mental Health Policymaking: An Assessment of 

Deinstitutionalization, 38 Am. Psychologist 1292, 1293 (1983). 

40. Pepper and Ryglewicz, supra note 33, at 388. Lawmakers continue to 

struggle with competing fiscal and liberty interests. For example, in 

the recent legislative debate over proposed changes in Virginia's civil 

commitment provisions, lawmakers expressed strong concern that stricter 

comitment procedures would deprive many mentally ill persons of 

treatment and decent places to live. See, The Daily Press, Jan. 19, 

1984, at 15, col. 1. 

41. The application of deinstitutionalization overlaps somewhat with 

the application of the least restrictive alternative doctrine. For 

example, the definition of 11 deinstitutionalization11 in a U.S. General 

Accounting Office report of 1977 incorporates inpatient care in the least 

restrictive environment into its definition. See Kiesler, supra note 30 

at 1203. Also, one description of deinstitutionalization and its 

corrollary policies of "admissions diversion and short-stay 

hospitalization" suggests that there is more to deinstitutionalization 

that just releasing patients. Pepper and Ryglewicz, supra note 33 at 388. 

42. Covington v. Harris, 419 F.2d 617 (D.C. Cir. 1969); Lake v. 

Cameron, 364 F.2d 657 (D.C. Cir. 1966). See also, infra notes ( ) and 

accompanying text. 

43. For example, the federal government spends over 7CJ'J, of its mental 

health funds on hospitalization. Kiesler, supra note 27, at 1323. 
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44. Kiesler, supra note 17, at 350. This financial coercion operates 

irrespective of the judgment of the attending mental health 

professional. Kiesler, supra note 39, at 1296. If the state wishes to 

realize its de jure policy of providing care in the least restrictive 

manner, it must reverse the present system of financial discentives, 

particularly in light of the fact that state and community mental health 

agencies are increasingly securing third-party payments. _!!!. 

45. Kiesler, supra note 17, at 357. The most detailed of the 

cost-comparison studies found that the cost of day care treatment was 3Bi 

less than inpatient care. Id. at 357. 

46. Id. at 352. 

47. 11 [T]he postwar baby boom means that the number of schizophrenics is 

increasing substantially. Today nearly one third of the nation's 

population is between the ages of 21 and 36. 11 Kiesler, supra note 39, at 

1294. 

48. Cite Clearinghouse for the Handicapped, Sept./Oct. 1983, p. 8. 

"The primary reasons for the prevalence of disability among the elderly 

is a 27 year increase in the average life expectancy of Americans since 

the turn of the century - from 47 years in 1900 to 74 years in 1980. 

Barrett, Infonnation Resources on the Disabled Elderly, 5 Clearinghouse 

on the Handicapped, 8 (Sep.-Oct. 1983). (Citing DeJong and Lifchez, 

Physical Disability and Public Policy, SCIENTIFIC AMERICAN (June 1983). 

"As a result, the population of older persons has increased eight-fold 

from three mill ion to over twenty-five mill ion. One out of every nine 

persons is presently 65 or older. By the year 2000 the ratio will 

increase to one out of every eight persons, an increase of 32 percent (32 

mill ion persons). 11 ~· 
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49. For example, United States Senator Bill Bradley believes that the 

development of programs to provide the elderly with long-term medical and 

psychological services at home would be both more humane and less costly 

than our present system. Bradley, Toward Continued Independent Living 

for Older Americans, 38 Am. Psychologist 1353, 1353 (1983). 

50. Williamsburg-James City County, Virginia. 

51. No person may be involuntarily hospitalized unless a judge shall 
specifically find that [the] person (a) presents an imminent danger 
to himself or others as a result of mental illness, or (b) has 
otherwise been proven to be so seriously mentally ill as to be 
substantially unable to care for himself, and (c) there is no less 
restrictive alternative to institutional confinement and treatment 
and that the alternatives to involuntary hospitalization were 
investigated and were deemed not suitable ••• Va. Code §37.1-67.3 
(Repl. Val. 1976 & Cum. Supp. 1983). 

52. cf. Perlin, The Legal Status of the Psychologist in the Courtroom, 

4 Mental Dis. L. Rep. 194 (1980). 11 In the practice of law, just as in 

the practice of other professions or trades, it is often the mores and 

customs which deserve the attention usually paid to the written rules of 

substance and procedure. Although thousands of words are written about 

the subtle points of a significant court decision or statutory revision, 

usually limited analysis is given to what can be tenned the socialization 

of the 1 aw11
• Id. 

53. N. Ehrenreich, v. Roddy and E. Baxa, Civil Commitment in Virginia: 

Variations Between Law and Practice (June, 1982) (University of Virginia 

Institute of Law, Psychiatry and Public Policy) [hereinafter cited as 

Civil Commitment Study.] 

54. ~., at 10. 
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55. Screening Report, supra note 8. 

56. See id. at 1. See infra note 154. --
57. 364 F.2d 657 (D.C. Cir. 1966). 

58. The statute, D.C. Code §211-545 (b) provided for court-ordered 

alternative treatment "in the best interests of the person or the 

public." 

59. 419 F.2d 617 (D.C. Cir. 1969). 

60. Id. at 623. 

61. See supra, n. 22. 

62. See supra, n. 23. 

63. 457 U.S. 307 (1983). 

64. Substantive due process rights include the rights to privacy, 

Griswold v. Connecticut, 381 U.S. 479 (1965); autonomy, Roe v. Wade, 410 

U.S. 113 (1973); liberty, Meyer v. Nebraska, 262 U.S. 390 (1923); and 

procreation, Skinner v. Oklahoma, 316 U.S. 535 (1942). When the Supreme 

Court recognizes a fundamental substantive due process right, the state 

must have a compelling reason to deny the right. 

65. 457 U.S. at 319. The Court's remand of Scott v. Plante, 641 F.2d 

117 (3d Cir. 1981), vacated, 102 s.ct. 3474 (1982) (get U.S. cite), 

remanded 691 F.2d 634 (1982) in light of Youngberg suggests that 

Youngberg is equally applicable to the mentally ill. See Cook, The 

Substantive Due Process Rights of Mentally Disabled Clients, 7 Mental 

Dis. L. Rep., 346, 352, n. 2 (1983). 

66. 457 U.S. at 319. 

67. Id. at 321. 

68. Id. at 323. 
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69. Id. 

70. See, Civil Commitment Study, supra note 53, at 15. 

71. One mental health journal states that the Court's "presumptively 

val i d11 standard in Youngberg either implicitly rejects the least 

restrictive alternative doctrine or makes the doctrine of little value to 

patients who allege a deprivation of their liberty interests. See 2 
J 

Developments in Mental Health Law 25, 25 (1982). But see Cook, supra 

note 65, at 350. Cook states that Youngberg 1 s right to be free from 

unreasonable bodily restraints (and rights conferred on mental patients 

in prior cases) suggests that 11 the right to be held in the least 

restrictive environment, whatever its scope, requires individualized 

treatment, 11 ~· 

It is also unclear whether Youngberg will limit the holding in 

Dixon v. Weinberger, 405 F. Supp. 974 (D.D.C. 1975) and its progeny. 

See, ~' Brewster v. Dukakis, Civil Action No. 76-4423 F (D. Mass. 

1977) and Wuori v. Zitnay, Civil Action No. 75-80-5 D (D.Me. 1978). In 

Dixon, the United States District Court for the District of Columbia 

interpreted a statutory option to alternative treatments when the court 

believes it would be 11 in the best interests of the person or of the 

public" (D.C. Code §21-545(b)) as imposing a duty upon the government to 

create alternative treatment facilities when alternative treatment is 

appropriate and no treatment facilities exist. 405 F. Supp. at 977-78. 

The court's holding may have been influenced by testimony offered by the 

District of Columbia's Saint Elizabeth's Hospital that 43% of its 

patients could be treated more appropriately in alternative facilities. 

Id. at 976. 
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Although the court grounded its authority to order the creation of 

alternatives in the local statute, courts likely will not find 

constitutional authority to order the creation of alternatives after 

Youngberg. Since most state statutes enacted subsequent to the decision 

in Dixon have limited court ordered treatment in the least restrictive 

alternative to available alternatives, see infra note 80, courts most 

likely will not order the creation of alternatives. This situation is 

unfortunate because it limits courts to the unreasonable choice between 

unnecessarily retrictive care and no care at all. 

72. 450 U.S. 221 (1981). 

73. Id. at 225. 

74. Id. at 226-27. Laws that adversely effect the interests of a 

particular group of people must be related to important government 

interests. If the law classifies groups on the basis of race, the 

government must have a compelling interest in enforcing the law and the 

iaw must be related closely to achieving the government's goals. 

75. Id. at 230 (quoting from appellees' brief). 

76. Id. at 231. 

77. Id. 

78. Lyon, Levine, and Zusman, Patients' Bill of Rights: A Survey of 

State Statutes, 6 Mental Dis. L. Rep. 178, 181-183 (1982). The authors 

found that all but these three states have statutory provisions that are 

substantially or partially equivalent to a federal statutory provision 

that recommends that patients have 11 (t)he right to appropriate treatment 

and related services in a setting which is most supportive and least 

restrictive of a person 1 s 1iberty. 11 Sec ti on 501 , "Men ta 1 Hea 1th Systems 
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Act of 1980 11 (MHSA), Pub. L. No 96-398, 94 Stat. 1564 (1980). With the 

exception of §501, most of MHSA was repealed by the Omnibus Budget 

Reconciliation Act of 1981, Pub. L. No. 97-35, 95 Stat. 357 {1981). 

State legislatures increasingly have incorporated the least restrictive 

alternative doctrine into their mental health statutes in the last ten 

years. As of 1972, seventeen states' statutes expressed the least 

restrictive alternative doctrine in some fonn. Hoffman and Foust {supra 

note 15 at 1112, n. 41, 42. (citing Chambers, supra note 17 at 1139, n. 

140, and Wexler and Scoville, The Administraton of Justice: Theory and 

Practice in Arizona, 13 ARIZ. L. REV. 1, 243-49 (1971 )). Neither 

Chambers' or Wexler's survey, however, discovered any explicit .references 

to the least restrictive alternative. Hoffman and Foust, supra note 15 

at 1112, n. 44. As of 1977 thirty-five states had acknowledged the LRA 

doctrine either explicitly or by reference in their statutes. Id. at 

1115. This characterization of state's mental health statutes is 

somewhat misleading because the actual scope of patients' rights is much 

more circumscribed. Section 501 of the MHSA recommends that states grant 

patients a series of twenty-five rights. Lyon, Levine, and Zusman, supra 

note 24, have concluded, however, that "the scope of state-recognized 

rights is significantly narrower than the federal patients' bill of 

rights." ~· at 180. The authors also note that Congress based in part 

its decision to make states' compliance with §501 discretionary on an 

inflated estimate that 35 states a 1 ready had enacted simi 1 ar provisions. 

_!!!. at 178, 180. 

79. Ga. Code §37-3-1 (10) defines "least restricitve alternative"; Ky. 

Rev. Stat. §202A. 011 {7} defines 111 east restrictive alternative mode of 
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treatment"; Mo. Rev. State §630 .. 055.1(18) defines "least restrictive 

environment"; N.M. Stat. Ann. §43-1-3(0) defines "consistent with the 

least drastic means principle"; Tex. Code Ann. §5547-4(16) defines "least 

restrictive appropr;'ate setting for treatment". 

80. Our survey of the fifty states and the District of Columbia reveals 

that thirty-eight states now require courts to consider alternatives to 

hospitalization at this stage of the involuntary civil commitment 

process. Ala. Code §22-52-lO(a) (Cum. Supp. 1983); Alaska Stat. 

§47.30.735(d) (Cum. Supp. 1983); Ariz. Rev. Stat. Ann. §36-540(8) (Supp. 

1983); Conn. Gen. Stat. §17-178(c) (Supp. 1984); Del. Code Ann. Tit. 16, 

§5010 (Repl. Vol. 1983); Fla. Stat. §394.467(l)(b) (Supp. 1983); Ga. Code 

§37-3-8l(c) (Cum. Supp. 1983); Hawaii Rev. Stat. §334-60(b)(l)(c) (Supp. 

1982); Idaho Code §66-329(k) (Cum. Supp. 1983); Ill. Rev. Stat. ch. 91 

1/2, §3-811 (1983); Ind. Code §16-14-9.1-9(9) (Cum. Supp. 1982) 

(commitment must be to an "appropriate facility" which is defined as a 

facility in which mentally ill persons can receive care in the least 

restrictive environment, §16-14-9.1-l(i); Kan. Stat. Ann. §59-2917 (Supp. 

1982); Ky. Rev. Stat. §202A.026 (Supp. 1982); La. Rev. Stat. Ann. 

§28:55(E") (1984); Me. Rev. Stat. Ann. tit. 34-B, §3864(5)(E) (Supp. 

1984); Md. Health-Gen. Code Ann. §10-632(d)(2)(r) (Cum. Supp. 1983); 

Mass. Gen. Laws Ann. ch. 123, §§1, 8 (1983) (LRA requirement limited to 

cases in which there is a "likelihood of serious harm" to the person 

himself); Mich. Comp. Laws §330. 1469(1) (1980); Minn. Stat. §2538.09 

(Supp. 1984); Mo. Rev. Stat. §632.335.4 (Supp. 1984); Mont. Code Ann. 

§53-21-127(2)(c) (1983); Neb. Rev. Stat. §83-1037 and 1038 (Cum. Supp. 

1980); Nev. Rev. Stat. §433.A.310; N.M. Stat. Ann. §43-l-ll(c)(3) (Cum. 
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Supp. 1982); N.D. Cent. Code §25-03.1-21 (Supp. 1983); Ohio Rev. Code 

Ann. §5122.15(E) (Supp. 1983); Okla. Stat. tit. 43A, §54.9(A) (Supp. 

1983); Pa. Stat. Ann. tit. 50, §7304(f) (Supp. 1983); R.I. Gen. Laws 

§40.1-5-8(10) (Cum. Supp. 1983); S.D. Codified Laws Ann. §27A-9-16.l 

(Supp. 1983) (a county board of mental health, not a court, detennines 

whether placement can be made in the conununity rather than a state 

hospital); Tenn. Code. Ann. §33-604 (1983); Tex. Code Ann. §5547-50(e) 

(1984 Supp.); Utah Code Ann. §64-7-36(10) (Supp. 1983); Vt. Stat. Ann. 

tit. 18, §i617(c) (Supp. 1983); Va. Code §37. 1-67.3 (Cum. Supp. 1983); 

W.Va. Code §27-5-4(j)(2) (Supp. 1983); Wis. Stat. §51.20(13) (Supp. 

1983); Wyo. Stat. §25-10-llO(j) (Supp. 1982). Of the thirteen 

jurisdictions without this statutory requirement, six jurisdictions allow 

the courts at their discretion to consider least restrictive 

alternatives, but they are not required to do so. Ark. Stat. Ann. 

§59-1409 (Supp. 1983); Cal. Welf. & Inst. Code §5354 (Cum. Supp. 1984) 

(limited to the area of placement in conservatorship services; although 

social services must investigate alternatives to conservatorship, the 

court's consideration of these alternatives is discretionary); D.C. Code 

Ann. §21-545(b) (1981); Iowa Code §229. 14(3) (Supp. 1983); Miss. Code 

Ann. §41-21-75 (1981); N.C. Gen. Stat. §122-58.8(a)(4) (Cum. Supp. 

1983). Six states make no mention of the doctrine in their conunitrnent 

criteria. N.H. Rev. Stat. Ann. §135-8:26 (Repl. Vol. 1977); N.J. Rev. 

Stat. §30:4-44 (1981); N.Y. Mental Hygiene Law §9.27; 9.37 (Supp. 1983); 

Or. Rev. Stat. §426.130 (Supp. 1983); S.C. Code Ann. §44-17-580 (Cum. 

Supp. 1983); Wash. Rev. Code Ann. §71.05.280 (Supp. 1983). New York, 

however, has a group of state-funded mental health advocates who work to 
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ensure the protection of mental11y disabled persons). Colorado 

incorporates the right to treatment in the least restrictive available 

alternative in a legislative declaration, but not in its commitment 

criteria. Colo. Rev. Stat. §27~10-101 (Repl. Vol. 1982). 

Edward Beis' recent survey of state involuntary commitment statutes 

fails to reveal the extent to which the least restrictive alternative 

doctrine has been incorporated in commitment criteria. E. Beis, State 

Involuntary Commitment Statutes, 7 Mental Dis. L. Rep., 358 (1983). 

81. Of the thirty-eight states that require consideration of 

alternatives to hospitalization prior to or at the time of commitment, 

twenty-five expressly limit court consideration of alternatives to those 

available. The states that require court consideration of alternatives 

to hospitalization but do not expressly limit the search to available 

alternatives include Kansas, Louisiana, Massachusetts, Minnesota, 

Missouri, Nebraska, Nevada, South Dakota, Utah, Virginia, West Virginia, 

Wisconsin, Wyoming. Of the six states that give their courts discretion 

to consider least restrictive alternatives, California and North Carolina 

expressly limit the search to available alternatives. 

82. See supra notes 57, 58 and accompanying text. 

83. See supra notes 63-71 and accompanying text. 

84. See infra note 156. 

85. Representatives of each of these political entities, usually 

interested citizens, serve on the Board. 

86. lhe Department of Mental Health and Mental Retardation provides 

approximately 40'.t of the funds. Local governments supply 20'.t and fees 

for services generate the remaining 40'.t. 
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87. Va. Code §37. 1-65. (Repl. Vol. 1976 & Cum. Supp. 1983). 

88. See infra notes 112-114 and accompanying text. 

89. Va. Code §37. 1-67. 1. (Repl. Vol. 1976 & Cum. Supp. 1983). 

90. Id. 

91. Va. Code §37.1-67.2. (Repl. Vol. 1976 & Cum. Supp. 1983). 

92. Va. Code §37.1-67.3. (Repl. Vol. 1976 & Cum. Supp. 1983). The 

respondent may employ his own counsel at his or her own expense. 

93. Va. Code §37.1-67.3. (Rep. Vol. 1976 & Cum. Supp. 1983). 

94. The judge may accept written certification of the mental examiner's 

findings if the examination was made personally within the preceding five 

days and the person or his or her attorney does not object to such 

written certification. Va. Code §37.1-67.3. (Repl. Vol. "1976 & Cum. 

Supp. 1983). 

95. Id. The person may appeal the judge's decision within 30 days of 

the court order. 

96. Id. 

97. Id. 

98. Va. Code §37.1-67. l. (Repl. Vol. 1976 & Cum. Supp. '.1983). See 

Civil Commitment Study, supra note 53 at 5-6 for statistics on who 

initiates civil commitment proceedings and what types of behavior trigger 

the petitioner to initiate proceedings. 

99. Va. Code §37.1-67.1. (Repl. Vol. 1976 & Cum. Supp. 1983). 
., 

l 00. Id. 

101. Id. 

102. Although the circuit court judge appoints the special justices, he 

has no further invo1vement in the civil commitment process except to hear 

appeals of the speical justices' decisions. 
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103. Va. Code §37.1-1. (11). (Repl. Vol. 1976 & Cum. Supp. 1983). The 

Virginia Code's definition of ",iudge" includes judges, associate judges, 

and substitute judges of general! district courts, as well as special 

justices as authorized by 37.1-88. 

The chief judge of each judicial circuit may appoint one or more 
special justices, for the purpose of performing the duties 
required of a judge by this title. At the time of appointment 
each such special justice shall be a person licensed to practice 
law in this Conmonwealth, shall have all the powers and 
jurisdiction conferred upon a judge by this title and shall 
serve under the supervision and at the pleasure of the chief 
judge making the appointment. Special justices shall collect 
the fees prescribed in this title for such service ••• 

Va. Code §37.1-88. (Repl. Vol. 1976 & Cum. Supp. 1983). Except where 

this report refers to a particular judge or special justice, "judge" 

denotes the person who performs the function of a judge in the civil 

commitment process. 

104. Under the Virginia Code, the district court judge also could 

preside at commitment hearings. Va. Code §37.1-67.3. (Repl. Vol. 1976 & 

Cum. Supp. 1983). 

105. Other reportedly reliable sources are the social services, the 

Williamsburg-James City County jail, and the Pines Convalescent Center. 

106. The Screening Report, supra note 8, supports this view. 

107. See infra notes 115-117 and accompanying text. 

108. See Screening Report, supra note 8, at 20. The report states that 

detention beyond the prescreening should be contingent upon the results 

of the prescreening assessment. The report also recommends the 

development of local and regional detention centers to prevent detentions 

and hearings in state facilities where conunitment decisions are made 

without accurate information about community resources. 
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109. See Screening Report, supra note 8, at 20. The authors recommend 

that temporary detention orders specify detention in the community mental 

health facility for the purpose of prescreening. 

110. Va. Code §37.1-67.l. (Repl. Vol. 1976 & Cum. Supp. 1983). 

111. Id. 

112. Va. Code §37.1-65. (Repl. Vol. 1976 & Cum. Supp. 1983). 

113. The civil commitment process in Williamsburg incorporates 

prescreening procedures in a manner that others have advocated. In a 

1975 report commissioned by the Commonwealth of Virginia, the Arthur 

Bolton Associates stated that "nobody should be placed in a state 

institution without the recommendation of the [community] screening 

service." Report of the Commission on Mental Health and Mental 

Retardation to the Governor and the General Assembly of Virginia 

(Governor's Report), 1980, at 28 (quoting the 1975 Report of the Arthur 

Bolton Associates). In 1980, the Governor's Report emphatically affinned 

the Bolton Associates report: 

All admissions to State institutions should be 
substantiated by referral of the local community services 
board. The board must be responsible for: (i) assessing the 
service needs of the mentally handicapped individual; (ii) 
referring the client to the appropriate State or community 
services; and (iii) presenting recommendations to the court 
regarding commitment to or certification for treatment in a 
State institution. 

Governor's Report at 29. See also recommendation eight, Screening Report 

supra note 55, at 20. 

114. Community service boards located close to State institutions bear 

the extra burdens of greater prescreening duties and contending with 

fonner patients who do not return after discharge to their original 

communities. Screening Report, supra note 8, at 7. 
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115. The Screening Report lists three goals of pre-admission screening: 

1) establishing a consistent method for the detennination and 
documentation of a1 client's need for hospitalization, 

2) establishing a single point of entry into state psychiatric 
hospitals, and 

3) screening out people who are not in need of 
hospitalization, but who need other more appropriate 
conununity resources. 11 

Screening Report supra note 8, at 3. According to the report, 40'.t of all 

prescreened clients are diverted back into community-based services. Id. 

at 1. 

116. Accord, Screening Report, supra note 8, at 20. 

117. See supra note 115. 

118. See infra notes 185-187 and accompanying text. 

119. Respondents to a survey of institutional and community mental 

health staff conducted in the preparation of the Screening Report 

expressed strong concern about the utility of the prescreening form, 

especially in emergency situations. Screening Report, supra note 8, at 5. 

120. Results of the Screening Report survey indicated that 

[s]everal components of the pre-admission screening had 
become so routinized as to be of questionable validity [and 
that] items concerning inuninent dangerousness, substantial 
inability to care for self, need of institutional treatment 
and least restrictive environment were reported to have 
been completed in only a perfunctory manner. Most 
frequently cited as such was the item inquiring into the 
least restrictive treatment environment. 

Id. at 5-6. Because of these infonnation gathering deficiencies and the 

finding that 36% of all admissions to state hospitals are 

unsubstantiated, the Screening Report recommends that the Department 

investigate the clinical and legal indicators of the need for 
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hospitalization and adapt these indicators into a standardized 

prescreening fonn • .!i!.· at 18. 

121. Responses to the Screening Report survey indicated that 

prescreening for readmissions had become so routinized that prescreening 

was almost "automatic" and that alternatives are considered 

infrequently. In light of the Department's goal of treating patients in 

the least restrictive and most appropriate setting, the Screening Report 

recommends more thorough examination of previous in-patient services, 

changes in behavior since the person's last discharge, and his or her 

"behavior and potential relative to a chronic population." .!i!.· at 19. 

122. The staff at the Colonial Community Mental Health Center reported 

that completion of a prescreening evaluation requires~ hours. Those 

persons responding to the Screening Report survey reported an average 

time of 1 1/2 to 2 hours per screening evaluation, and an additional one 

hour of administrative followup work such as paperwork, contacting 

judicial and law enforcement personnel, and making admission arrangements 

for each person admitted to a hospital. Id. at 7. 

123. The Screening Report attributes this lack of quality in part to the 

inadequacy of training in pre-admission screening procedures and 

recommends extensive training for prescreeners. Screening Report supra 

note 8, at 23. The authors report that "[f ]or some community service 

boards, prescreening had become the paperwork to be completed only after 

a decision to hospitalize had been made, rather than a procedural 

component of service. 11 .!i!.· at 6. 

124. The Mental Health Center presently is developing apartments to 

serve as less restrictive residential placements for long term 

psychiatric patients. See infra Section G-Alternatives to Involuntary 

Civil Commitment in the Williamsburg Area. 
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125. During the past year, the average length of stay in the unit that 

serves the Wi 11 i amsburg area ( Bu1il ding 11 ) was 37 days. Another Eastern 

State administrator reported tha1t, because there are fewer admissions to 

Building 11 and space is not lacking, the length of stay tends to be 

longer. This discrepancy most probably is based on the fact that the 

patients in Building 11 come from several localities. Eastern State no 

longer treats patients in geographically assigned units. See infra note 

133. 

126. Va. Code §37. 1-65.1. (Repl. Vol. 1976 & Cum. Supp. 1983). 

127. The Focus Team most frequently places the mentally retarded from 

the Williamsburg area at Southeastern Virginia Training Center in 

Chesapeake, Virginia, Petersburg Training Center and Sarah Bonwell 

Hudgins Regional Center in Hampton, Virginia. Some Eastern State 

Hospital patients reportedly are diagnosed_as both mentally retarded and 

mentally ill but an Eastern State official did not know whether any of 

these patients are from the Williamsburg area. 

128. In Williamsburg, one of the special justices who presides over 

civil commitment hearings also presides over hearings for mentally 

retarded adults. 

129. One geriatric specialist described Hancock's prescreening procedures 

as model. 

130. The total number of admissions prescreened in fiscal year 1982-83 

was 42. The total number of rejected applicants was 21. 

131. "The officer executing the order of temporary detention shall place 

such person in some convenient and willing institution or other willing 

place for a period not to exceed forty-eight hours prior to a hearing." 

Va. Code §37.1-67.1. (Repl. Vol. 1976 & Cum. Supp. 1983). One special 
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justice noted that persons are detained occasionally at a state approved 

alternate facility, including private hospitals such as Peninsula 

Psychiatric Hospital, Tidewater Psychiatric Hospital, and Riverside 

Hospital. 

132. "Any person presented for admission to a hospital shall forthwith, 

and not later than twenty-four hours after arrival, be examined by one or 

more of the physicians on the staff thereof." Va. Code §37.1-70. (Repl. 

Vol. 1976 & Cum. Supp. 1983). This provision also appears to apply to 

examinations of individuals who have been brought to the hospital under a 

commitment order issued at a commitment hearing. One Eastern State 

administrator interpreted the statute to encompass both pre and post 

commitment examinations. See infra note 176 and accompanying text. 

133. The hospital opened a new admissions suite in Building 2 in 

January, 1984. This new unit combines under one roof three activities 

admissions, detention, and post-commitment treatment. In the past, the 

hospital carried out these activities in _separate buildings. This change 

is part of a larger organizational change in which the hospital no longer 

will be organized according to geographical units, but rather according 

to levels of care: short-tenn intensive treatment (Building 2), 

intennediate care, and long-tenn care for chronic patients. The new 

admissions-detention-treatment unit will have a capacity of 78 persons 

and is expected to expand to 90. The unit's administrator expects the 

average length of stay to be three to four weeks, although some stays 

will be as short as several days. 

134. Va. Code §37.1-70. (Repl. Vol. 1976 & Cum. Supp. 1983). 
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135. Eastern State fonnerly held detainees in Building 27 which also 

sometimes housed violent or hard to manage patients from other units 

within the hospital. 

136. See supra notes 112-122 and accompanying text. 

137. At the time of this study, a social worker assigned to Building 27 

met with the detainees. Presumably, a social worker in the Admissions 

suite now perfonns these tasks. 

138. During the 1982-83 fiscal year, two special justices conducted a 

total of 422 commitment hearings at Eastern State Hospital. The hearings 

were held on Monday, Wednesday, and Friday afternoons in a conference 

room in Building 27. Occasionally, the hospital holds a hearing for a 

non-ambulatory person in an area of the hospital more convenient for that 

person. We observed twenty-four commitment hearings in five afternoons. 

The hearings lasted an average of eight to ten minutes, and ranged from 

three to twenty-two minutes. Recertification hearings are held monthly 

at the hospital's initiative to recommit patients who have been 

hospitalized for the maximum court ordered 180 days. Generally, special 

justices from other localities within Eastern State's catchment area 

conduct recertification hearings. The day we observed the hearings, 

however, a Williamsburg Special Justice presided. We observed 15 

recertification hearings in one morning. Each hearing lasted an average 

of 10 minutes and ranged from 5 to 19 minutes. 

139. The Virginia Code does not mandate the respondent's presence at the 

hearing, but the United States District Court for the Eastern District of 

Virginia has held that the respondent's presence at the hearing is 

required: 
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145. The special justice receives $25 if the respondent accepts 

voluntary admission but $50 if a commitment hearing is held. 

146. The patient's right to refuse medication fonnerly depended in part 

on whether he or she was a voluntary patient. A patient's ability to 

make an infonned decision about the risks and benefits of the medication 

now determines his or her right to refuse medication. 

147. After seventy-two hours, the patient may give the hospital 

forty-eight hours notice that he or she wishes to leave the hospital. 

The forty-eight hour period pennits the hospital to file a petition for 

involuntary commitment. Virginia Code §37.1-67.2. (Repl. Vol. 1976 & 

Cum. Supp. 1983). 

148. Va. Code §37.1-67.3. (Repl. Vol. 1976 & Cum. Supp. 1983). In 

1982, the average length of stay at Eastern State was 112 days. This 

figure includes chronically mentally ill patients. The average length of 

stay for newly committed patients was ~ days. 

149. Va. Code §37.1-67.3. One special justice infonns respondents of 

all of their rights at the beginning of the preliminary hearing. For 

statistics on the frequency with which judges read rights to respondents, 

see Civil Commitment Study, supra note 53, at 29. 

150. Va. Code §37.1-67.3. 

151. See supra text following note 117. The Civil Commitment Study 

revealed that mental health professionals paid much less attention to the 

commitment requirement that there be no less restrictive alternative 

placement than to the requirement that the person be dangerous or unable 

to care for himself or herself. "In 63 (79.8%) of the 79 cases where the 

merits of hospitalization per se were specifically 
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I 
"Even if Virginia law permitted the commitment hearing to be I 
conducted without the presence of the person whose commitment is 
sought, the federal Constitution would require the presence of 
the person whose involuntary commitment is sought prior to an 
order of hospitalization being entered. The most elementary I 
notions of due process require that an individual be permitted 
to be heard, and to hear the evidence adduced against him before 
actions are taken by the State which substantially deprive him I 
of his liberty." Evans v. Paderick, 443 F. Supp. 583 (E.D. Va. 
1977). 

140. No attorney represents the hospital. I 
141. The respondent's right to summon other witnesses under Va. Code 

§37. 1-67.3 implies the right to subpoena the petitioner as a witness. In 

conjunction with another suggestion that would transfer most conunitment 

hearings to the localities from the state institutions, the State 

Department of Mental Health and Retardation similarly has recommended 

that the petitioner provide direct testimony at commitment hearings. 

Screening Report, supra note 55, at 21. 

142. Because the court does not reimburse the community services boards 

for participation in commitment hearings, the services boards have 

difficulty justifying a major investment of staff time in commitment 

hearings. Their absence results in minimal input or consideration of 

community alternatives. Screening Report, supra note 55, at 8. 

143. In every hearing we observed, the respondent accepted the services 

of the court-appointed attorney. 

144. Va. Code §37.1-67.2. (Repl. Vol. 1976 & Cum. Supp. 1983). In our 

study, the special justices always gave the respondents an opportunity to 

apply for voluntary admission. In the Civil Commitment Study, however, 

"the judicial officer failed to fol low the 1 aw• s requirement that the 

respondent be offered the opportunity to become a voluntary patient" in 

over half of the cases. Civil Commitment Study, supra note 53, at 11. 
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addressed, the physician testified either that it was the best or that it 

was the only treatment available. In 56.6% of the cases, no testimony 

about less restrictive alternatives was elicited at all. 11 Civil 

Commitment Study, supra note 53, at 10. 

152. A 1974 survey of judges found that judges asked advice of attorneys 

and examining physicians in over half the cases but social workers were 

consulted routinely only 26% of the time. The judges participating in 

the survey consulted the patient in 47% of the cases, and the patient's 

family and friends in 4~ of the cases. Hoffman & Foust, supra note 15, 

at 1133. 

153. Va. Code §37.1-67.3. (Repl. Vol. 1976 & Cum. Supp. 1983). 

154. In the evaluation of civil commitment in Virginia described in the 

Screening Report, supra note 8, a Level of Care Survey was carried out 

for adults involuntarily committed during a two week period. The Level 

of Care Survey used in the study measured 18 areas of the individual's 

functioning and included information from the commitment hearing 

evaluation. Avellar, Biskin, and Gouse, A Clinical and Legal Evaluation 

of the Need for Involuntary Commitment. 2 DEVELOPMENTS IN MENTAL HEALTH 

LAW 32 (Oct.-Dec. 1982). The authors of the Screening Report found that 

33.3% of all psychiatric commitments during the two week study period 

were unsubstantiated based on the Level of Care Survey validation 

standard. Of this 33.3%, 40.5% had faulty least restrictive environment 

assessments. Id. at 34. 

155. The authors of the Civil Commitment Study, supra note 53, found 

that the subject of less restrictive alternatives was not mentioned in 

48.5% of commitment hearings (and 69.4% of recommitment.hearings) and 
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that "[a] specific finding regarding the availability and/or suitability 

of a less restrictive alternative (LRA) was made in [only] 24.3% of the 

commitments and 30. 6% of its rec:ommi tments. 11 Id. at 7. 

156. The Civil Corrmitment Study~, supra note 53, attributes the 

perfunctory consideration of less restrictive placements to several 

factors: a) attorney passivity; b) the special justice's awareness of 

the shortage of alternative placements in Virginia; and c) the special 

justice's belief that they lack the power to enforce orders for 

alternative placements. ~· at 12. 

Hoffman & Foust, supra note 15, express the different view that 

the "unworkability of less restrictive alternatives and not the failure 

to consider them, ultimately leads to most commitment proceedings ••• [I]t 

is little wonder, therefore, that many judges in Virginia believe the 

requirement to find less restrictive alternatives inappropriate before 

ordering involuntary hospitalization to be a mere fonnality. 11 ~·at 

1139. 

157. One Eastern State psychiatrist stated that the hospital clearly 

bears the burden in hearings to recommit patients. 

158. Although the Virginia Code does not state who has the burden of 

proving there are no less restrictive alternatives, Hoffman and Foust 

suggest that 11it may be agreed that listing the review and rejection of 

less restrictive alternatives in a three-part statutory requirement for 

involuntary treatment places the burden on the petitioner. 11 Hoffman & 

Foust, supra note 15, at 1137. Moreover, Hoffman and Foust 1 s survey of 

Virginia judges found that given a choice between assigning the burden of 

proof to the petitioner or the respondent, 68% of the judges stated that 
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"the petitioner must show the undesirability of alternatives before 

hospitalization can be ordered." Fifteen percent of the judges placed 

the burden on the respondent and 17% were undecided. Id. These results 

do not reflect necessarily the attitude of judges today because the 

survey was taken ten years ago, shortly after the law was changed to 

include the least restrictive alternative criterion. The survey also did 

not give the judges the choice of placing the burden on other parties, 

such as the hospital, or the community mental health clinics. No 

Virginia court has addressed directly the issue of who has the burden of 

investigating less restrictive alternatives to hospitalization, but 

several other jurisdictions have addressed this issue. (update this). 

159. Va. Code §37.1-67.3. (Repl. Vol. 1976 & Cum. Supp. 1983). 

160. Id. Court appointment of guardians, Va. Codes §37. 1-128. 1., 

-128.2. (Repl. Vol. 1976 & Cum. Supp. 1983) and release of the person to 

the custody of one who posts bond, Va. Code§ 37.1-125 (Repl. Vol. 1976), 

appear to be additional less restrictive dispositions available to the 

court in conmitment proceedings, but the Williamsburg judges do not use 

either provision. Although one special justice said that he could order 

the initiation of guardianship proceedings in circuit court, he has never 

done so. At one recertification hearing, the special justice continued 

the hearing to allow the hospital time to appoint a committee to dispose 

of a patient 1 s property. The patient had been prevented from receiving 

funds for admission to a nursing home because she owned a small piece of 

property. The court also occasionally returns a patient to his family, 

but never under a court order. 

161. According to the records supplied by the administrator of Eastern 

State, the court ordered out-patient treatment for 48 of the 98 persons 

released at commitment hearings during 1982. 
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162. The Governor's Report, supra note 113, noted the dearth of 

conununity alternatives: 11 [u]nfortunately, the impetus to remove 

individuals from institutional c:are has superceded the development of 

viable alternatives for the appropriate care of the mentally handicapped 

at the conununity level. 11 ..!!!· at 17. 

163. See infra note 185 and accompanying text. 

164. The Civil Conunitment Study, supra note 53, found that some judges 

hesitated to order alternative placements because they believed that they 

lacked the power to enforce those orders. "[Judges] seemed to be 

interpreting the statute to imply that a special justice loses 

jurisdiction over the respondent once the commitment hearing is completed 

and therefore cannot subsequently order the police to pick him or her up 

for violation of a court order. Furthennore, the judges believed that 

••• charging [respondents] with contempt of court and imposing a jail 

sentence was an inappropriate response to a mentally ill person's failure 

to report for treatment. 11 ~· at 13. 

165. In Dixon v. Weinberger, 405 F. Supp. 974 (D. D.C. 1975), the United 

States District Court for the District of Columbia held that both the 

District of Columbia and the federal government violated the 1964 

Hospitalization of the Mentally Ill Act, 21 D.C. Code §§501 et.~ The 

defendants had failed to place in alternate facilities patients whose 

needs could be served in settings less restrictive than St. Elizabeth's 

Hospital. Id. at 979. 

166. Hoffman and Foust, supra note 15, at 1128. 

167. Id. at 1127. 

168. Id. 
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169. According to the Director of Eastern State Hospital, from 359 

commitment hearings held in 1982, 96 were released. 

170. The Civil Commitment Study, supra note 53, found that in 52.8% of 

observed commitment hearings, the judge did not inform the respondent of 

his or her right to appeal. 15!· at 7. 

171. Attorney passivity in civil commitment proceedings has been the 

subject of a number of studies. See, hl.:_, Slobogin, The Attorney's Role 

in Civil Commitment, 1 MENTAL HEALTH LEGAL STUDY CENTER NEWSLETTER, 

(March, 1979); Cyr, The Role and Functions of the Attorney in the Civil 

Commitment Process: The District of Columbia Approach," 6 J. PSYCHO. & 

LAW 107 (1978}. 

172. Va. Code §37.1-89. (Repl. Vol. 1976 & Cum. Supp. 1983). 

173. Sl obogi n, supra note 1 n, states that 11a phenomenon ••• appears to 

exist nationwide: attorneys who have been trained to represent their 

clients' interests zealously within the bounds of the law, and probably 

do so in other contexts, undergo a metamorphosis when they participate in 

the commitment process. Instead of taking an active advocacy role, they 

abdicate their responsibilities as lawyer and assume an 1amicus 1 or 

'guardian ad litem' position." _!!. (citing Woe & Mundy) (get cites & 

names). 

174. The Executive Secretary's office postponed this study pending the 

1983-84 General Assembly's action on proposed changes in Virginia's civil 

commitment statutes. Telephone interview with Executive Secretary's 

office (Dec. , 1983). The proposed changes would have provided stricter 

procedural safeguards and were aimed at reducing inappropriate admissions 

to state mental hospitals. See Geraty, Civil Commitment in Virginia: 
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1984 Legislative Proposals, 3 DEVS. IN MENTAL HEALTH LAW 25 (Oct.-Dec. 

1983). Opponents of the proposed changes expressed fear that the 

stricter commitment procedures would prevent treatment for many persons 

in need of mental health services. Washington Post, Feb. 1, 1984, at Bl, 

col. • 

175. The authors of the Civil Commitment Study, supra note 53, suggest 

that the structured commitment process mandated by the Virginia Code, 

which requires both a judge and medical testimony, indicates that the 

legislature prefers independent judicial decisions informed but not 

dominated by medical opinion. ~· at 16. Transferring the 

responsibility for conmitment hearings to mental health professionals may 

have no significant effect on the outcome of commitment hearings because, 

as the Civil Commitment Study notes, "most of the available data suggests 

[sic] that judicial officers' performance under statutes similar to 

Virginia's tend to virtually accept without question the recommendations 

of expert witnesses. 11 ~· 

176. Va. Code §37.1-70. (Repl. Vol. 1976 & Cum. Supp. 1983). See supra 

notes 132-134 and accompanying text. 

177. Inappropriate commitments of elderly persons from rural areas who 

have no other place to go are particularly problematic for the Hancock 

Geriatric Treatment Center at Eastern State. Although these persons may 

be deteriorating physically, and their mental faculties are diminished, 

they are not mentally ill. These elderly persons typically are committed 

in other localities after Hancock has refused them voluntary admission. 

Often, their medical benefits have expired, and the nursing home or 

hospital where they had been no longer will treat them. Because 
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the people are desperate, the geriatric unit admits some of them. This 

practice has created a dilemma for Hancock. Admitting elderly persons 

who are not mentally ill contributes to Hancock 1 s image as a crisis 

center for people with no where else to go. Hancock also is not eager to 

increase admissions because it does not benefit financially from 

increased admissions. Moreover, Hancock has agreed to reduce its 

population to comply with State Mental Health Commissioner Bevilacqua's 

census reduction policy. 

178. Hospital regulations do not permit discussions with the patient's 

community mental health center without the patient's consent, but consent 

rarely is withheld. 

179. (Cite for periodic review.) 

180. Va. Code §37.1-67.3. (Repl. Vol. 1976 & Cum. Supp. 1983}. 

181. Va. Code §§37.1-121 to 123. (Repl. Vol. 1976 & Cum. Supp. 1983). 

182. Currently, CSS clients visit day care programs in Hampton, Newport 

News and Virginia Beach. In the near future, Chesapeake will be added to 

the program. Because few Williamsburg area patients participate in the 

CSS program, CSS staff do not take Williamsburg patients to the Conrnunity 

Mental Health Center on a regular basis. Because of limited alternative 

housing in Williamsburg, CSS staff encourages Williamsburg patients to 

reside elsewhere upon discharge. 

183. The clubhouse concept is based on the psychological model of mental 

health therapy. Participants in the clubhouse usually operate a business 

activity such as a thrift store and thus learn social and self-help 

skills. 

184. See generally, Guernsey, The Mentally Retarded and Private 

Restrictive Covenants, 25 WM & MARY L. REV. 421 (1984). 
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185. The Mental Heal th Center <11 so administers a substance abuse program. 

186. The Human Rights Committee is a group composed of seven members of 

the community appointed by the State Human Rights Committee. The 

Committee's task is to insure humane treatment and care of mentally 

disabJed patients in the least restrictive manner possible. 

187. [cite to articles discussing tailoring services to meet needs of 

different kinds of populations]. 

188. See supra note 127 and accompanying text. 

189. If the client can not meet his or her own need·s, home is not the 

least restrictive alternative. 

190. The Virginia Code requires that local zoning ordinances provide for 

group homes for the mentally retarded, the developmentally disabled and 

the mentally ill in "appropriate residential zoning district." Va. Code 

§15.1-486.2. (Repl. Vol. 1981). Local ordinances may impose special 

conditions on group homes "only when such additional conditions are 

related to the physical or mental handicap of the residents and are 

necessary to protect the health and safety of the residents of such 

homes." Id. at §15.1-486.2.C. 
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INTRODUCTION 

The long-tenn rehabilitation of mentally 
disabled persons is promoted by maintenance 
of relationships with other persons and 
agencies in the community, avoidance of 
institutionalization, and minimization of 
disruption of life rhythms. The civil 
rights of mentally disabled persons require 
that such persons be treated and served in 
the least restrictive setting possible in 
whic~ treatment or service goals can be 
met. 

This statement of philosophy, which appears in a section of the New 

York Code of Rules and Regulations promolgated by the Commissioner of 

Mental Health, 2 has no parallel in New York's Mental Health Act. 3 

Rather than requiring the least restrictive setting possible, the 

Legislature's policy statement calls for the development of a mental 

health system that "should include, whenever possible, the provision of 

necessary treatment services to people in their home communities; 

should assure the adequacy and appropriateness of residential 

arrangements for people in need of service; and •.• should rely upon 

improved programs of institutional care only when necessary and 

appropriate. 114 Although this policy aspires to shift the locus of 

mental health services away from institutional settings, the statutes 

provide mental patients an expressed right to less restrictive treatment 

only in one limited situation. That is, a patient may be placed in 

physical restraints "only if less restrictive techniques have been 

clinically detennined to be inappropriate or insufficient to avoid" 

serious injury to the patient or others. 5 

The Court of Appeals of New York has recognized, however, that 

involuntarily committed patients have a due process right to the least 
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restrictive institutional placement. In Kesselbrenner v. Anonymous, 6 

the court held unconstitutional a statutory provision that authorized the 

confinement of a dangerously mentally ill person, who had not been 

charged with or convicted of a crime, in Matteawan State Hospital, a 

correctional facility for mentally ill convicts. In reaching this 

result, the court said: "To subject a person to a greater deprivation of 

personal liberty than necessary to achieve the purpose for which he is 

being confined is, it is clear, violative of due process. 117 The court 

concluded that no reasonable relationship existed between such punitive 

confinement and the therapeutic purpose sought to be achieved. 8 In 

addition, the court quoted with approval from a United States Court of 

Appeals for the District of Columbia opinion: 9 

"[T]he principle of the least restrictive alternative 
consistent with the legitimate purposes of a 
connnitment inheres in the very nature of civil 
comnitment •••• A statute sanctioning such a drastic 
curtailment of the rights of citizens must be 
narrowly, even grudgingly, contrued in order to avoid 
deprivations of liberty without due process of 
law.10 The court held that only confinement in a 
mental health facility was acceptable." 

Kesselbrenner directly addressed the proper placement of an 

institutionalized patient. Its rationale arguably applies, however, not 

to just where a patient should be placed, but whether the patient should 

be subject to involuntary hospitalization. The Family Court of New York 

County used a similar rationale in In re Andrea B. 12 to hold that a 

14-year-old patient who challenged her continued involuntary 

hospitalization should be released because her needs could be met by 

services less restrictive than hospitalization. The court reasoned that 

"substantive due process requires adherence to the principle of the least 

restrictive alternative. The least restrictive alternative doctrine 
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comprehends not only the degree of physical restraint but the 

environment, including fellow patients, to which the individual is 

confined. 1113 Furthermore, even though a governmental purpose is 

legitimate and substantial, it must not be achieved by "means that 

broadly stifle fundamental personal liberties when the end can be more 

narrowly achieved. 1114 

Although the precedential value of In re Andrea B. is dubious, 

Kesselbrenner has implications regarding involuntary civil patients. 

Unlike many jurisdictions,15 New York does not provide involuntary 

patients with a comprehensive statutory right to the least restrictive 

treatment alternative, including a right to noninstitutional placement 

when appropriate. In fact, the Mental Health Act precludes the initial 

placement of an involuntary patient in a non-hospital setting. 16 

Kesselbrenner qualifies the statutory language requiring hospital 

placement by suggesting that, on constitutional grounds, the particular 

hospital chosen must be the least restrictive appropriate setting, that 

the placement within that hospital be the least restrictive, and that the 

actual treatment administered be the least restrictive. 

Two cases currently pending in New York City go beyond Kesselbrenner 

and present the issue of whether patients are entitled to receive 

treatment in the least restrictive environment upon release or discharge 

from a psychiatric hospital. These cases, Klosterman v. Cuomo17 and 

Joanne S v. Carey,18 were refiled in the Supreme Court after the Court 

of Appeals unanimously reversed the Appellate Division's holdings that 

the complaints failed to present justiciable controversies. 19 The 

plaintiffs in Klosterman were each treated in a psychiatric hospital and 

discharged, thereafter joining the homeless wandering the streets of New 
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York City. 20 The plaintiffs contend that they are entitled under State 

law to receive appropriate residential placement, supervision, and 

care. 21 The plaintiffs in Joanne..1.:. are currently hospitalized_ at the 

Manhatten Psychiatric Center, have been found ready for release or 

discharge, but have not been released or discharged because adequate 

residential placements are unavailable. 22 They seek their release into 

community treatment settings. 23 The plaintiffs in both cases seek to 

compel the development of sufficient community alternatives for the 

plaintiffs and the members of the classes they represent. 24 

The Court of Appeals addressed only the justiciability issue and not 

the merits of the plaintiff's causes of action. 25 If the merits are 

ultimately decided in favor of the plaintiffs, the results could be as 

far-reaching for the mentally i 11 as the Willowbrook consent decree has 

been for the mentally retarded. The Willowbrook consent decree was 

signed by then New York Governor Hugh L. Carey on April 22, 1975, and 

subsequently was approved by the United States District Court for the 

Eastern District of New York in New York State Ass 1 n for Retarded 

Children v. Carey. 26 The decree required, among other things, that the 

defendants 11 take all steps necessary to develop and operate a broad range 

of non-institutional comunity facilities and programs" to meet the needs 

of persons residing at the Willowbrook State Developmental Center, now 

the Staten Island Developmental Center. 27 Despite the defendants• 

failure to comply with the decree in several respects, 28 the decree has 

resulted in the care for mentally retarded persons becoming primarily 

community-based rather than institution-oriented, 29 and in a 

proliferation of comunity residences for the mentally retarded. 30 

This article explores the use of alternative treatment for mentally 
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ill persons subject to involuntary civil commitment proceedings under 

current New York law. More specifically, it focuses on the effect that 

the Mental Health Act and other relevant statutes have had on the 

application of the least restrictive alternative doctrine 31 in New York 

City. It also explores other factors that have facilitated or confounded 

application of the doctrine. To provide a framework for this discussion, 

a brief overview of the involuntary civil commitment process in New York 

follows. 

I. OVERVIEW OF CIVIL C(JJIMITMENT IN NEW YORK 

The Mental Health Act provides four basic procedures for ,initiating 

involuntary civil commitment proceedings. The one most frequently used 

in New York City is the emergency admission procedure. 32 Under this 

procedure, a peace officer or police officer may take into custody and 

transport to a hospital any person who is apparently mentally ill and 

whose behavior is likely to result in serious harm to the person or 

others. 33 The hospital may retain the person for up to 15 days if 

immediate observation, care, and treatment in a hospital is appropriate 

for his or her mental illness and if the mental illness is likely to 

result in serious harm to the person or others. 34 The next basic 

procedure may be used either to initiate an involuntary admission35 or 

to extend the detention of a person subject to 15-day emergency 

admission. 36 Any person alleged to be mentally ill and in need of care 

and treatment in a hospital may be retained for up to 60 days upon 

certification by two examining physicians and application by any of 
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several specified persons, including certain relatives or the hospital 

director. 37 This second procedure is called a "two-physician 

certification" or a "two-PC" in New York City. The third procedure 

pennits a director of community services or his or her designee to apply 

for immediate 72-hour admission of an allegedly mentally ill person if 

the person meets criteria identical to the emergency admission 

criteria. 38 A hospital staff physician must confinn the need for 

immediate hospitalization before the admission. 39 Certification by a 

second physician is necessary within 72 hours, excluding Sundays and 

holidays, to continue the involuntary admission for up to 60 days. 40 

The fourth procedure allows a hospital director to retain for up to 72 

hours any voluntary patient who has applied in writing for discharge if 

reasonable grounds exist to believe that the patient may need involuntary 

care and treatment. 41 The hospital director must apply to the court 

for a 60-day retention order to extend the involuntary status beyond the 

72-hour period. 42 

This last initiation procedure is the only one that requires a 

judicial retention order before the initial 60-day commitment period. 

The first three procedures require a retention order before the 60-day 

period expires if the hospital wants to involuntarily retain the patient 

for a longer peiod. 43 Whenever a hospital applies for a retention 

order, the patient may request a hearing on the application. 44 In 

addition, the patient on his or her own initiative may challenge the 

commitment by requesting a hearing on the need for involuntary care and 

treatment. 45 Regardless of whether the hospital has applied for a 

retention order or the patient has challenged the commitment, the hearing 

is conducted in the same manner. 46 Following the initial 60-day 
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treatment period, the court may order continued involuntary 

hospitalization for up to six months if the patient remains in need of 

involuntary care and treatment. 47 At the end of this period, the court 

may order treatment for up to an additional year. 48 Subsequent 

treatment periods of up to two years each may be ordered. 49 

II. ALTERNATIVE TREATMENT AND THE MENTAL HEALTH ACT 

The involuntary civil commitment procedures prescribed by the Mental 

Health Act do not require that treatment be administered in the setting 

or manner least restrictive of patients' liberty. SO The least 

restrictive alternative doctrine and the State's policy to shift the 

locus of mental health services away from institutional settings 51 are 

apparent in only four limited areas, each of which is discussed below. 

In general, the ideals of the doctrine and the State's policy have not 

been realized in New York City. The constraints of limited alternative 

resources often have frustrated serious attempts by the courts and the 

mental health system to guide persons subject to involuntary commitment 

procedures to appropriate levels of treatment. 

A. Hierarchy of Admission Classifications 

The availability of alternative resources is not a factor in the 

first area. This area relates to alternative dispositions within an 

institution or hospital. 52 Influence of the least restrictive 

alternative doctrine is apparent in the creation of a hierarchy of 

addrnission statuses, beginning with the least restrictive infonnal 

status, followed by voluntary status, and finally involuntary 
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status.s3 Informal admission is preferred.s4 An infonnal patient 

may be admitted without making a fonnal or written application for 

admission and is free to leave the hospital at any time.SS A voluntary 

patient must apply in writing for admission and, prior to being released 

from the hospital, must apply in writing for release.s6 Following an 

application for release, the director may retain the patient for up to 72 

hours if there are "reasonable grounds for belief" that the patient needs 

involuntary care and treatment. 57 . 

Voluntary and infonnal admissions are preferred to involuntary 

admissions. 58 All state and local official with responsibilities 

regarding mentally ill persons have a duty to encourage any person 

suitable for voluntary or infonnal admission and in need of inpatient 

care and treatment for mental illness to apply for voluntary or infonnal 

admission. 59 Furthennore, section 9.23(a) creates a duty in the 

hospital director to convert "the admission of any involuntary patient 

suitable and willing to apply therefore to a voluntary status."60 

The apparent legislative intent that involuntary admission be the 

admission status of last resort, and that infonnal be preferred to 

voluntary admission, is only partially realized in New York City. 

Infonnal status is virtually never used. Several practitioners whom the 

author interviewed61 said that few patients understand the distinction 

between the voluntary and infonnal statutes well enough to know to ask 

for infonnal admission. They suggested that even though the hospital is 

obligated to explain these statuses to patients, 62 they often do not. 

Informal status is disfavored among practitioners in New York City 

because a disturbed patient may simply leave at any time, thereby 

tenninating ongoing treatment. Some expressed the concern that the 
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hospital might be liable if a released informal patient harmed someone. 

The Supreme Court, Appellate Division has found, however, that no such 

liability would attach. 63 

Hospital staff report that patients seldom are converted from 

involuntary to voluntary status. It appears that staff are reluctant to 

convert patients to voluntary status unless they believe that the 

patients are sincerely motivated to accept treatment. It is generally 

acknowledged in New York that involuntary patients sometimes convert to 

voluntary status in hope of signing themselves out of the hospital. 

B. Two-PC Examination 

Before each examining physician certifies a patient for involuntary 

admission to the hospita1,64 the Mental Health Act requires that he or 

she 11 consider alternative forms of care and treatment that might be 

adequate to provide for the person's needs without requiring involuntary 

hospitalization. 1165 This provision requires only that each physician 
11consider 11 alternatives but does not require a physician to take any 

particular action regarding actual alternative placement. Several 

attorneys interviewed suggested that the least restrictive alternative 

doctrine, as expressed in this provision, makes little difference in the 

admission decision because physicians generally fail to seriously 

consider alternatives. They said that the two-PC papers are used as a 

way of giving legal status to a clinical situation. That is, they are 

procedural and not substantive. These attorneys suggested that at 

retention hearings, the examiners have become sophisticated enough to 

answer quesions regarding alternatives so as to support the 

recommendation for hospitalization. 

During hearings that the author observed, the examiners' testimony 
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tended to include general statements to the effect that no suitable 

alternatives existed, without mentioning any specific facilities or 

programs. The testimony focused on the severity of the particular 

patient's condition and the necessaity for 24-hour, inpatient 

supervision. In rare instances, examiners testified generically about 

possible alternatives. For example, one examiner testified that support 

services provided to the patient in her own home would be inappropriate. 

Another testified that a patient could not be released to his family 

because the family was not receptive. In all cases observed, the court 

ordered the maximum, six-month retention. 

C. Hearing Following Admission on Two-PC 

The Mental Health Act does not require the court to consider 

alternatives to inpatient treatment, nor does it permit the court to 

order alternatives. 66 The least restrictive alternative doctrine is 

apparent in the statutory provisions for hearings following involuntary 

admission on medical certification in only one limited respect: if the 

court determines that 11 relatives of the patient or a committee of his 

person are willing and able properly to care for him at some place other 

than a hospital, then, upon their written consent, the court may order 

the transfer of the patient to the care and custody of such relatives or 

such committees. 1167 Because 11 transfer 11 is not defined it is unclear 

from the face of the provision whether transfer to relatives or a 

committee constitutes a 11 release, 11 meaning mere termination of inpatient 

care,68 or 11 discharge, 11 meaning release and "termination of any right 

to retain or treat the patient on an in-patient basis. 1169 Thus, it is 

unclear whether a court's exercise of this provision would result in an 

involuntary placement less restrictive than inpatient care or merely an 
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absolute discharge. 

This is the only provision in the New York statute that even suggests 

that a hearing court might order placement less restrictive than 

hospitalization. Section 9.01 implies, however, that the court's 

authority is limited to deciding whether treatment in a hospital is 

appropriate and would not pennit involuntary placement outside of a 

hospital. This interpretation is applied in New York City. In any 

event, the court rarely orders a patient discharged to his or her family 

because they are usually absent. When the court does order discharge, it 

follows no established procedure. Rather than requiring written consent 

as provided in statute,70 the court typically asks present family 

members if they will care for the patient and evaluates their sincerity. 

Statutes of many states authorize the courts to order placement 

outside of a hospital. 71 For example, the Virginia Code pennits the 

court to order outpatient treatment, day treatment in a hospital, night 

treatment in a hospital, referral to a community mental health clinic, or 
11other such appropriate treatment modalities as may be necessary to meet 

the needs of the individual. 1172 Several interviewees stated that, in 

principle, they would favor a statutory amendment giving New York courts 

this authority, but that it would make little practical difference until 

new alternative facilities and programs were developed. 

As a practical matter, judges in New York City view less restrictive 

alternatives as a threshold question; that is, if a less restrictive 

placement is appropriate and available, involuntary retention is not 

ordered. In each case, attorneys of the Mental Health Information 

Services (MHIS), who represent patients at retention hearings, prepare a 

memorandum for the court which quotes the New York Code of Rules and 
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Regulations, cited at the beginning of this article, 73 that expresses a 

right to treatment in the least restrictive setting. At the hearing, a 

MHIS attorney may challenge an examining physician's testimony regarding 

alternatives through cross-examination, or may actually present an 

alternative treatment plan to the court. One judge interviewed stated 

that the MHIS usually do not realistically present detailed alternatives 

to the court, but that in a borderline case he would be receptive to such 

a presentation. He suggested that the MHIS seldom inquire into community 

alternatives, but rather present legalistic, "boiler plate" arguments. 

An MHIS representative, on the other hand, stated that in most 

hearings they are forced to hammer away at the legal commitment criteria 

because of the lack of available alternatives. He stated that the MHIS 

frequently does investigate alternatives, but that it is difficult to 

arrange for a patient to be accepted in a community treatment program 

before the hearing. Understandably, many judges are reluctant to refrain 

from ordering retention simply because a community program exists that 

might be appropriate for the patient. Most judges require some assurance 

that the patient will be accepted by and enter the program before they 

will order the patient's discharge. 

D. Discharge and Conditional Release 

Statute pennits the hospital to discharge or conditionally release an 

involuntary patient if he or she "does not require active in-patient care 

and treatment. 1174 The patient may be conditi anally rel eased, rather 

than discharged, if his or her clinical needs warrant this more 

restrictive placement. 75 Following a conditional release, if the 

director detennines that the patient needs inpatient treatment and care 

and that the release is no longer appropriate, the director may at any 
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time tenninate the release and order the patient to return to the 

f 'l 't 76 ac1 , y. 

The conditional release provisions provide the hospital an 

opportunity to release a suitable patient to a less restrictive placement 

while retaining the authority to supervise the patient and to bring the 

patient back into the hospital if the community placement is ineffective 

or if the patient fails to participate in the treatment program. The 

status is not used at acute care hospitals in New York, such as Bellevue 

Hospital, and is rarely used at long-tenn care facilities, such as 

Manhatten Psychiatric Center. The primary reason is, once again, lack of 

available resources. Hospital staff state that there are insufficient 

alternative facilities or programs and insufficient personnel to 

~ follow-up with released patients to monitor their progress. Thus, the 

I 
I 
I 
I 
I 
I 
I 
I 
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hospital must either simply discharge or retain the patient. Another 

reason is that, because hospitals have no mechanism to control 

potentially dangerous patients on release status, they fear third-party 

liability. 

Since the conditional release provisions were added to the Mental 

Health Act in 1975, only about 30 patients at Manhatten Psychiatric 

Center have been placed on that status. Because of the resource 

limitations discussed above, the hospital reportedly, has not followed 

statutorily required monitoring procedures. 77 

According to one MHIS attorney, at any given time at least six or 

seven patients ready for discharge or release are held at Manhatten 

Psychiatric Center because they have no place to go. Sane of these 

patients wait as long as six months to a year for alternative placement. 

This situation resulted in the filing of Joanne S. v. Carey discussed 

1
. 78 ear ier. 
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III. THE AVAILABILITY OF ALTERNATIVES 

The primary obstacle to application of the least restrictive doctrine 

in New York is not that statute fails to require it or that the actors in 

the commitment process are insensitive to the merits of alternative 

treatment, 79 but that alternatives to the hospital are virtually 

non-existent. For example, in the Bronx 1 ,200 residential beds are 

needed but only 218 now exist. Alternatives such as community 

residential facilities80 are drawing up because of rising real estate 

costs81 in the City and because of insufficient state funding 

appropriations. 82 Also, the alternatives that are available are 

plagued by long waiting lists and formidable bureaucratic intake 

requirements that can result in placement delays of one to two months or 

more. 83 The creation of more alternatives is the obvious prerequisite 

to the effectiveness of legal or regulatory reforms aimed at promoting 

the use of alternative treatment. 84 
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1. N.T. Admin. Code tit. 14 §36.1 (1982). 

2. See N.Y. Mental Hug. Law §29.0l (Supp. 1983-1984). 

3. See id. at §7.01 {1978). 

4. Id. 

5. Id., at §33.04(b). 

6. 33 N.Y. 2d 161, 305 N.E. 2d 903, 350 N.Y.S. 2d (1973). 

7. Id., 350 N.Y.S. 2d at 892 (citing Jackson v. Indiana, 406 U.S. 715 
TT972)). 

8. Id. 

9. Covington v. Harris, 419 F.2d 617, 623 (D.C. Cir. 1969}. 

10. Kesselbrenner, 350 N.Y.S. 2d at 894. 

11. Id. 

12. 94 Misc. 2d 919 (Fam. Ct. N.Y. County 1978). 

13. Id. at 925. 

14. Id. 

15. See e.g., Welf. & Inst. Code §5325. l(a) (Supp. Pamplet 1973-1983} 
ltilifornia}; Ill. Ann. Stat. ch. 91 1/2, §2-102(a} (Smith-Hurd Cum. 
Pocket 1983-1984}; Mo. Ann. Stat. §630. 115. 1(10} (Vernon's Cum. 
Pocket 1984}; Va. Code §37.1-84. 1(6} (Repl. Vol. 1976); Wis. Stat. 
Ann. §51.61(1)(3} (West Cum. Supp. 1983-1984}. 

16. See N.Y. Mental Hyg. Law §9.0l (Cum. Supp. 1983-1984) (defines "in 
need of involuntary care and treatment" as having "a mental illness 
for which care and treatment as a patient in a hospital is essential 
••• " (emphasis added)). After initial placement in a hospital, a 
patient may be conditionally released into the community. See id. 
at §29. 15 and infra notes 74-78 and accompanying text. 

17. Index No. (Sup. Ct. N. Y. County fi 1 ed __ }. 

18. Index No. 18493/82 (Sup. Ct. N.Y. County filed ). 

19. The cases were consolidated for argument in the Court of Appeals. 
See Klosterman v. Cuomo, Nos. 87, 88 (N.Y. Ct. App. Mar. 27, 1984). 

20. Id. at 2. 
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21. Id. at 3. These claims are grounded in N.Y. Mental Hyg. Law 
ID.15(f)-(h) (Cum. Supp. 1983-1984). 

22. Klosterman at 6. 

23. Id. 

24. Id. at 5, 6. 

25. See id. at 7. 

26. 393 F. Supp. 715 (E.D.N.Y. 1975), enforced, 551 F. Supp. 1165 
(E.D.N.Y. 1982), cert. denied, 104 S. Ct. 277 (1983) (complete prior 
and subsequent case history may be found in 551 F. Supp. at 1167 
n. l ) . 

27. 393 F. Supp. at 717. 

28. See 551 F. Supp. at 1167, 1192. 

29. See id. at 1168. 

30. See id. at 1188. 

31. The least restrictive alternative doctrine holds that "governmental 
action must not intrude upon constitutionally protected interests to 
a degree greater than necessary to achieve a legitimate purpose. 11 

Hoffman and Foust, Least Restrictive Treatment of the Mentall Ill: 
A Doctrine in Search of Its Senses, 14 San Diego L. Rev. 1100, 1101 
(1977). Within the mental health area, the doctrine means, 
generally, that treatment and care should be no more restrictive 
than necessary to achieve legitimate therapeutic aims. See 
Suggested Statute on Civil Commitment, 2 Mental Disability L. Rptr. 
127, 129 ( 19//). rhe doctrine has not been defined in the statutes 
or case law of New York. The definition varies among states that 
have defined it. See Ga. Code §37-3-1(10) (1982) ("the least 
restrictive availaDle alternative, environment, or care and 
treatment, as appropriate, within the limits of state funds 
specifically appropriated therefor"); Ky. Rev. Stat. §202A.011(7) 
(Interim Supp. 1982) ("that treatment which will give a mentally ill 
individual a realistic opportunity to improve his level of 
functioning, consistent with acceP.ted professional practice in the 
least confining setting available'); 

[A] reasonably available setting where care, 
treatment, habilitation or rehabilitation is 
particularly suited to the level and quality of 
services necessary to implement a person's 
individualized treatment, habilitation or 
rehabilitation plan and to enable the person to 
maximize his functioning potential to participate as 
freely as feasible in normal living activites, giving 
due consideration to potential harmful effects on the 
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person. For some mentally disordered or mentally 
retarded persons, the least restrictive environment 
may be a facility operated by the department. 

Mo. Rev. Stat. §630.005. 1(18) (Supp. 1984); 

[T]he habilitation or treatment and the conditions of 
habilitation or treatment for the client separately 
and in combination [that]: (1) are no more harsh, 
hazardous, or intrusive than necessary to achieve 
acceptable treatment objectives for such client; (2) 
involve no restrictions on physical movement nor 
requirement for residential care except as reasonably 
necessary for the administration of treatment or for 
the protection of such client or others from physical 
injury; and (3) are conducted at the suitable 
available facility closest to the client's place of 
residence. 

N.M. Stat. Ann. §43-1-3(0) (1978). 

32. See N.Y. Mental Hyg. Law §9.39 (1978). 

33. Id. at §9.41 (Supp. 1983-1984). 

34. Id. at §9.39(a) (1978) 11 Likelihood to result in serious harm 11 means: 

(l) substantial risk of physical hann to himself as 
manifested by threats of or attempts at suicide or 
serious bodily harm or other conduct demonstrating 
that he is dangerous to himself, or 

(2) a substantial risk of physical harm to other 
persons as manifested by homicidal or other violent 
behavior by which others are placed in reasonable fear 
of serious physical harm. 

35. Id. at §9.27(a) (1978). 

36. Id. at §9.39(b). 

37. Id. at §9.27(a) & (b). 

38. Id. at §§9.37(a); 9.45 (1978 and Supp. 1983-1984). See supra note 
~and accompanying text. 

39. Id. at §9.37(a) (1978). 

40. Id. 

41. Id. at §9. l 3(b). 

42. Id. 
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43. See id. at §§9.33; 9.37(a); 9.39(b). 

44. Id. at §9.33(a) & (c). 

45. Id. at §9. 31 (a). 

46. See id. at §§9.31; 9.33(c). 

46. Id. at §9.33(b). 

48. Id. at §9.33(d). 

49. Id. 

50. At this writing, the scope of a civilly conmitted person's right to 
the least restrictive alternative treatment in New York is very 
limited. A patient has a constitutional right to the least 
restrictive alternative if the choice is between two or more 
institutional settings, see Kesaselbrenner v. Anonymous, 33 N.Y. 2d 
161, but the patient has--no right to placement outside an 
institution. Decisions for the plaintiffs in Klostennan and Joanne 
S., see supra notes 17-30 and accompanying text, would establish a 
right to conmunity placement, but only after the patient has been 
institutionalized for some period of time, assuming that the court 
limits its holding to the facts presented. 

Although New York statute does not articulate a specific right 
to the least restrictive alternative, the least restrictive 
alternative doctrine is intimated in several provisions regarding 
patients rights. See e.g., N.Y. Mental Hyg. Law §33.03(a) (19 ) 
(

11 [e]ach patient inraCiTfty and each person receiving servicesfor 
mental disability shall receive care and treatment that is suited to 
his needs and skillfully, safely, and humanely administered with 
full respect for his dignity and personal integrity"); id. at 
§33.05(a) (right to conununicate freely and privately wi~persons 
outside the facility); id. at §33.05(b) (right to have frequent and 
convenient opportunities-to meet with visitors); id. at §33.07(a) 
(right to retain his or her personal belongings).---"No person may be 
deprived of any civil right solely because he or she receives 
services for mental disability. Id. at §33.01. 

51. See supra note 4 and accompanying text. 

52. Other jurisdictions have recognized that the least restrictive 
alternative doctrine applies to alternate dispositions within the 
hospital. E.g., Covington v. Harris, 419 F.2d 617, 623-24 (D.C. 
Cir. 1969);"""PTO'of v. Brooks, 342 F. Supp. 999, 1005 (D. Vt. 1972). 
See also, Department of Health and Rehabilitative Services, Division 
Of'""'Retardation v. Ownes, 305 So. 2d 314 (D.C. App. Florida 1974) 
(Boyer dissenting); Application of D.D., 118 N.J. Super. 1, 285 A.2d 
283, 287 (1971). 

53 •. See N.Y. Mental Hyg. Law §§9.13; 9.15; 9.27; 9.39 (1978 & Supp. 
m3-l 984). 
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54. See id. at §9.21 {1978). 

55. Id. at §9.15. 

56. Id. at §9.13(b). 

57. Id. A judicial hearing is required before a voluntary patient may 
be retained beyond 72 hours. Id. 

58. See id. at §§9.21; 9.23 (1978). 

59. Id. at §9.21 (a). If a person requesting admission to a hospital is 
suitable for either voluntary or informal status, the hospital 
generally may admit the person on either status. Id. at §9.2l(c). 
If a person suitable for informal status specificaTTY requests that 
status, however, then he or she may be admitted only as an infonnal 
patient. Id. 

60. Any patient so converted has the right to a judicial hearing 
regarding his or her suitability for or willingness to being 
converted to voluntary status. Id. at §9.23(b). The statute 
creates no duty for the directorto convert an involuntary patient 
to informal status. See id. at §9.23(a). --

61. The author conducted interviews in New York City during June and 
July 1983. Interviewees were promised anonymity and are thus not 
individually identified in this article. 

62. See N.Y. Mental Hyg. Law §9. 17 (1978). 

63. See Paradies v. Benedictine Hospital, 77 A.O. 2d 757, 758, 431 
N.Y.S. 2d 175 (1980) (hospital not liable for informal patient's 
suicide because patient had right to leave hospital and hospital 
could not involuntarily commit him). 

64. See supra notes 35-37 and accompanying text. 

65. N.Y. Mental Hyg. Law §9.27(d) (1978). 

66. See supra note 16 and accompanying text. 

67. N.Y. Mental Hyg. Law §9.3l(c)(l9~). 

68. Id. at §1. 03 (29). 

69. Id. at §1.03(31). 

70. Id. at §9.3l(c). 

71. See Miller & Fiddleman, Outpatient Commitment: Treatment in the 
I"east Restrictive Environment, 35 Hospital and Community Psychiatry 
147 ( 1984). 
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72. Va. Code §37.1-67.3 (Repl. Vol. 1976, & Cum. Supp. 1983). See also 
Ariz. Rev. Stat. Ann. §36-540A (19 ); Wis. Stat. Ann. §51.20(f31Ta) 
3, 4, & 5 (West Cum. Supp. l 983-l 9"B4). 

73. N.Y. Admin. Code tit. 14 §36.1 (1982). See supra text accompanying 
notes 1-2. 

74. N.Y. Mental Hyg. Law §29. 15(a) (19 ). 

75. Id. at §29.lS(b). The release must be in accordance with a written 
services plan. Id. at §29. lS(f). 

76. Id. at §29.lS(e). 

77. See id. at §29. lS(f). 

78. See supra notes 17-30 and accompanying text. 

79. See Kiesler, Mental Hospitals and Alternative Care: 
lfciii'institutionalization as Potential Public Policy, 37 Am. 
Psychologist 349, 350 (1982); M.S. Goldstein, The Sociology of 
Mental Health and Illness, 5 Ann. Rev. of Soc. 381 (1979); E. 
Goffman, Asylums: Essays on the Social Situations of Mental 
Patients and Other Inmates (1961). 

80. See N.Y. Mental Hyg. Law §41.36 (19_). 

81. Single room occupancy hotels and apartments that were once converted 
into community residential facilities are now being converted into 
condominiums and cooperatives, thereby reducing the number of 
available units and driving up their costs. 

82. For example, the federal government spends over 70 percent of its 
mental health funds on hospitalization. Kiesler, supra note 79, at 
i323. See also Joanne S. v. Carey, No. 88 (N.Y. Ct. App. Mar. 27, 
1984) (Brfe1"'0"f Plaintiffs-Appellants), at 4: 

There is also evidence that the state is not even 
\ using all of the money currently appropriated for the 

"' development of community residences. See "In re Dr. 
Steven E. Katz, Nominated as Commissioner of the State 
Office of Mental Health," Hearings Before the New 
York State Committee on Mental Hygiene and Addiction 
Control (July 29, 1983), at 8 (remarks of Senator 
Joseph G. Montalto); Id. at 50 (remarks of Dr. Bert 
Pepper, Chairman of tne-New York State Conference of 
Local Mental Hygiene Directors); Id. at 120-21 
(remarks of Chairman Frank PadavaiiT:'" 

83. The delay results from the time required to process a "Request for 
Residential Placement" (Form 41 8) through the Department of Social 
Services. Each placement desision made by the Department of Social 
Services is based on a Form 418, not on a clinical examination of the 
patient. 
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84. The Local and Unified Services Law, N.Y. Mental Hyg. Law, Article 41 
(19 ), requires extensive planning of community residential and 
treatment services but never actually requires creation of the 
services themselves. See, e.g., id. at §41.21. Furthennore, State 
matching funds for construction costs and other capital expenditures 
(see id. at §41.03.09) connected with creating these services must be 
autfio"fi"Zed by the legislature after the commissioner of mental health 
has requested and the governor has recommended the appropriations. 
See id. at §41.27. 
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PREPETITION SCREENING AND OUTPATIENT TREATMENT: 
APPLICATIONS OF THE LEAST RESTRICTIVE ALTERNATIVE 

DOCTRINE IN INVOLUNTARY CIVIL COMMITMENT PROCEEDINGS 

INTRODUCTION 

Arizona's Mental Health Services Act1 and Developmental Disability 

Law2 contain the state's statutory provisions for court-ordered treatment 

and other mental health services for mentally disordered individuals. 

Following a national trend toward 11 deinstitutionalization, 113 

11 nonnalization, 114 and corrmunity-based treatment and care for mentally 

disturbed individuals, Arizona's mental health law, including the most 

recent revision of the Mental Health Services Act, 5 reflect a legislative 

intent to apply the least restrictive alternative doctrine, although no 

such intent is explicitly articulated. 

l. 

2. 

3. 

4. 

5. 

Ariz. Rev. Stat. Ann., Title 36, Ch. 5 (19 ). 

Ariz. Rev. Stat. Ann., Title 36, Ch. 5.1 (19 ). 

Basically, deinstitutionalization means putting patients in 
treatment and care settings other than hospitals. The concept 
grew out of the geneal public and professional movement away 
from the institutionalization of the mentally disabled. As a 
result of this trend, the average daily number of persons 
subject to corrmitment in public hospitals declined from over 
one-half million in 1955 to about 138,000 in 1983; see 
Eisenbery, Psychiatric Intervention, 229 Sci. Am. 11"7; 118 
(1973). 

This concept, stemming from concern over the inhuman and 
emotionally crippling treatment of mentally retarded persons, 
requires that every human being should be treated with dignity 
and as 11 nonnally 11 as possibly, respecting individual needs and 
potentials. See U.S. President's Connn. on Mental Retardation, 
Changing Patterns in Residential Services for the Mentally 
Retarded (1969); Roos, Nonnalization, De-humanization and 
Conditioning: Conflict or Harmony? 8 Mental Retardation 12 
(1970). 

S.B. 1312, 36th Leg. 2d Reg. Sess., 1983 (effective July 1, 
1983). 
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Adherence to the least restr·ictive alternative doctrine in the mental 

health area means that treatment and care are no more harsh, hazardous, 

intrusive, or restrictive than necessary to achieve legitimate therapeutic 

aims and to protect.patients or others from physical harm. 7 The doctrine 

is central to nine provisions for involuntary civil commitment in Arizona's 

mental health law: (1) a state-wide plan for community residential 

treatment for chronically mentally ill persons;8 (2) placement of gravely 

disabled and developmentally disabled persons; 9 (3) the procedures for 

filing a petition for court-ordered mental health treatment;10 (4) 

court-ordered mental health evaluation; 11 (5) patients' rights;12 (6) 

duties and responsibilities of counsel in involuntary civil commitment 

proceedings;13 (7) the review of and release from court-ordered treatment 

and care;14 (8) mental health screening and evaluation before the 

7. See Suggested Statute on Civil Commitment, 2 Mental Disability 
Law Reporter 127, 129 (1977). For a review of the doctrine's 
legislative and judicial development see, P.B. Hoffman L. L. 
Foust, Least Restrictive Treatment of""the Mentally Ill: A Doctrine 
in Search of Its Senses, 14 Sand Diego L. Rev. 1100, (1977); B. 
McGraw and I. Keilitz, The Least Restrictive Alternative Doctrine 
in Los Angeles County Civil Corrmitment, 6 Whittier L. Rev. 35 
{1984); I. Ke1litz, Least Restr1ct1ve lreatment of Involuntary 
Patients: Translating Concepts Into Practice §III, Milwaukee 
Report, this volume; B. McGraw, R. Van Du1zend, I. Keilitz, D. 
Farthing-Capowich, Least Restrictive Alternatives In Involuntary 
Civil Commitment, Perspective on Mental Disability and the Law, 
Occasional Paper number 7, Institute on Mental Disability and the 
Law, National Center for State Courts, (1983). 

8. Ariz. Rev. Stat. Ann. § 36-550 (19 } . 
9. Id. §§ 36-547, 36-560-4. 

lo. Id. § 36-533.A. 

11. Id. §§ 36-522.A., 36-526-A. 

12. Id. §§ 36-507' 512-514, 551.01. 

13. Id. § 36-537.B. 

14. Id. §§ 36-541. 01' 543.A., D., and E. 
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filing of a petition;15 and {9} court options for ordering outpatient 

treatment and care. 16 

All states except Alabama, Mississippi, and Oregon have enacted 

statutes which in some fonn require that mental health treatment be 

administered in the manner or setting which is least restrictive of 

personal liberty.17 As Shah has observed, however: 

It is one thing to legislate or judicially mandate legal and other 
policy changes; it is quite another matter to secure their actual 
implementation •••• Thus, as important as reforms and legal policies 
(viz., the 11 law on the books") certainly are, these accomplishments 
must not be

1
confused with the end result (viz., the "law and 

practi ce11 }. 8 -

One difficulty, of course, lies in the fact that the meaning of any 

concept can never be 11 fully reduced to a set of concrete operations and 

operational tenns. 1119 Another difficulty in translating legal and social 

concepts into reality is the lack of adequate resources, the barriers of 

very fonnidable state and federal bureauracies, the sheer size and 

complexity of the cooperative effort required. 20 

15. Id. §§ 36-501.23, 520.E-F, 520.l, and 521. 

1 6. 

17. 

18. 

19. 

20. 

Id. §§ 36-540 and 541. 

Lyon, Levine & Zusman, Patient's Bill of Rights: A Survey of 
State Statutes, 6 Mental Disability Law Rep. 178, 181=83 (1982}. 
In 1977, thirty-five jurisdictions either explicitly or implicitly 
acknowledged the least restrictive alternative doctrine in 
statute. Hoffman & Foust, supra note 7, at 1115. 

Shah, Legal and Mental Health System Interactions: Major 
Developments and Research Needs, 4 Int'1 J. of L. & Psychiatry 
21 9, 255 ( I 981 J • 

R. Roesch & S. L. Golding, Competency to Stand Trial, 12 (1980}. 

See e.g., Haldennan v. Pennhurst State School and Hospital, 467 F. 
Supp. 1504 (E. D. Pa. 1983} (Parents objected to movement of their 
12 year-old son from Pennhurst to less restrictive conununity 
placement); Haldennan v. Pennhurst State School and Hospital, 566 
F. Supp. 185 (E.D. Pa. 1983} (Contractual dispute between the 
state and a community-based service that threatened to close 
community home and return resident to hospital). 
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I 
This Article describes one jurisdiction's mental health-law community's ~ 

(i.e., judges, attorneys, mental health professionals, law enforcement 

personnel, and social service providers) attempts to apply the statutorily 

prescribed least restrictive alternative doctrine to the various procedures 

and practices of the involuntary civil commitment process. It is based on a 

study of the involuntary civil commitment system in Tucson, Arizona 

conducted in June 1983 as part of the Least Restrictive Alternative 

Project, 21 conducted by the Institute on Mental Disability and the Law of 

the National Center for State Courts and made possible by grants from the 

United States Department of Health and Human Services and the Victor E. 

Speas Foundation of Kansas City, Misouri. The Article begins with a brief 

overview of the involuntary civil commitment process in Tucson to provide a 

framework for discussion. Three sections following the overview describe 

the application of the least restrictive alternative doctrine to the 

involuntary civil commitment process in Tucson. The first section provides 

a relatively brief discussion of the first seven provisions of Arizona's 

mental health law (outlined above) which express or imply the application of 

the least restrictive alternative doctrine. The next two sections describe 

~- The project had three phases. The first phase consisted of a 
review and analysis for the use of the least restrictive 
alternative doctrine in the mental health statutes of seven 
states, as well as a review of selected state and federal court 
rulings and relevant professional literature. 
The second phase consisted of the site specific field research 
which, combined with phase one, is reflected in §III of this 
volume. In the various regions, interviews with hundreds of 
judges, court personnel, attorneys and mental health professionals 
were used to gather infonnation. The second phase also included 
observations of involuntary civil commitment hearings and other 
conmitment proceedings. 
The third phase, which is essentially the compilation of this 
volume, integrates the field research results of the second phase 
with infonnation gathered from the first phase. The model for the 
just and practical application of the least restrictive 
alternative doctrine in involuntary civil commitment, described in 
this volume, completes the project. 
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in much greater detail what are perhaps the more significant provisions for 

the application of the doctrine in Arizona's mental health law: the 

provisions for mental health screening and evaluation before the filing of 

a fonnal petition and the provisions for outpatient treatment and care. 

OVERVIEW OF THE INVOLUNTARY CIVIL COMMITMENT PROCESS 

In Arizona, a respondent29 can be involuntarily detained for mental 

health evaluation and treatment if he or she is, as a result of mental 

disorder, 30 a danger to self31 or others, 32 or is gravely 

disabled. 33 Figures 1-3 represent a schematic summary of the statutory 

provisions for involuntary civil commitment in Arizona. 34 

In non-emergency cases (see Figure 1), the involuntary civil commitment 

process may be initiated by an application from any responsible person for 

a court-ordered mental health evaluation of a respondent who is unwilling 

or unable to undergo voluntary evaluation. 35 The application is filed 

29. The tenn 11 respondent 11 refers to any individual who is the subject 
of involuntary civil commitment proceedings, including those less 
fonnalized proceedings that occur before court intervention. 

30. Ariz. Rev. Ann. §36-501.17 (19xx). 

31. 

32. 

33. 

34. 

35. 

Id. §36-501. 4. 

Id. §36-501 .3. 

Id. §36-501.11. 

The summary provided in Figures 1-3 and accompanying text 
describes the mechanics of the commitment process according to 
Arizona statutes as interpreted by individuals involved with the 
process in Tucson. Descriptions based on case law or other 
interpretations may differ. 

Ariz. Rev. Stat. Ann. §36-520.A.-C (19xx). 
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with a screening agency, a community mental health agency, that may assist 

the applicant in preparation of the application. 36 Within forty-eight 

hours, the screening agency must complete a prepetition screening including 

a review and investigation of the facts alleged in the application and, if 

possible, an interview with the respondent. 37 Prepetition screening 

results in one of several consequences: (a) the application is not acted 

upon by the screening agency because it has detennined that the respondent 

does not need mental health evaluation; 38 (b) the respondent is persuaded 

to receive mental health evaluation on a voluntary basis; 39 (c) the 

screening agency seeks hospitalization of the respondent on an emergency 

basis if it has reasonable cause to believe that the respondent is likely 

to hann himself or herself or others if immediate action is not taken;40 

or, (d) if the screening agency detennines that the respondent meets 

commitment criteria, it files a petition requesting that the court issue an 

order for mental health evaluation of the respondent. 41 

In Tucson, the great majority of the respondents who undergo 

prepetition screening are counseled and subsequently diverted from 

involuntary evaluation to less restrictive settings (e.g., voluntary 

inpatient or outpatient treatment or half-way house placement}. 42 

36. Id. §36-520.D. 

37. Id. §36-501.23; see also §36-521. ---
38. Id. §36-520. I.; ~ al so §36-521.C. 

39. Id. §36-501.23; see also §36-522. 

40. Id. §36-521. D. 

41. ~-; see §36-523. 

42. See supra notes _ and accompanying text. 
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However, if the screening agency detennines that involuntary mental health 

evaluation of the respondent is warranted, it petitions the court to order 

the respondent to submit to a professional multidisciplinary evaluation by 

two licensed physicians and two other individuals 11 one of whom, if 

available, shall be a psychologist and in any event a social worker 

familiar with mental health services which may be available [as] placement 

alternatives appropriate for treatment. 1143 

Upon the advice of the screening agency, 44 the court may order the 

respondent to submit to a mental health evaluation at a designated time and 

place either on an inpatient or outpatient basis. 45 If the respondent 

does not or cannot comply, the court may order that the respondent be taken 

into custody by a peace officer and transported to a mental health agency 

providing in-patient court-ordered evaluations. 46 In Tucson, 

court-ordered evaluations are almost always conducted on an inpatient basis 

in several mental health facilities designated to perform these 

evaluations. 47 

The majority of the respondents in Tucson who make contact with a 

prepetition screening agency in non-emergency cases are diverted from 

involuntary hospitalization. Consequently, four out of five respondents 

forced to undergo court-ordered evaluation constitute emergency cases. 48 

In these cases (see Figure 2}, no prepetition screening is perfonned and a 

43. Ariz. Rev. Stat. Ann. §36-501.8 (19xx}. 

44. Id. §36-523.B. 

45. Id. §36-529.A. 

46. M·; ~also §36-530.D. 

47. See supra notes and_ accompanying text. 

48. See supra notes and _ accompanying text. 

300 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Presentation of 
Respondent to 
Mental Health 

Facility 
(36-524, 36-525) 

FIGURE 3 

INITIATION OF 
INVOLUNTARY CIVIL COMMITMENT 

ON AN EMERGENCY BASIS 

Hechaniema for 
Emergency Admission 

for Evaluation 
(36-524) 

Telephonic 
Application 

for 
Admiaaion 

(36-524.D, 36-524.C) 

Application 
for 

Emergency· 
Admission 

(36-524) 

Emergency 
Admission 

Examination 
(36-526) 

'Release 
or 

Admission on 
Voluntary Basis 

(36-527.B) 

301 

Yes 

Conversion 
from 

Voluntary to 
Involuntary 

Patient Status 
(36-524) 

Petition for 
Court-ordered 

Evaluation 
Within One Day 
(36-526.B, 36-527A) 



respondent may be involuntarily hospitalized without prior court approval 

upon written application for emergency admission by 11 a person with 

k 1 d f h f t 
. . d . . .. 49 now e ge o t e ac s requ1r1ng emergency a m1ss1on. In Tucson, 

I 
I 
I 

emergency admissions are initiat.ed by several mechanisms: (a) presentation I 
of a respondent to a mental health facility, usually accompanied by 

relatives, friends, or peace officers; 50 
(b) if the respondent is not 

already present at the evaluation agency, telephonic application to an 

emergency facility by, or in the presence of, a peace officer; 51 and (c) 

conversion of a voluntary patient to involuntary emergency admission status 

in cases where the patient seeks to leave the hospital against the advice 

of hospital staff. 52 Based upon review of the written or telephonic 

application, and upon presentation of the respondent for emergency 

admission, if the admitting officer of the mental health facility 

detennines by his or her examination that the respondent meets statutory 

commitment criteria and should be hospitalized against his or her will or 

an emergency basis, the mental health agency detaining the person must file 

a petition for a court-ordered evaluation by the next day. 53 At this 

point in the proceedings, the emergency commitment procedures, which 

49. 

50. 

51. 

52. 

53. 

Ariz. Rev. Stat. Ann. §36-524.B. (19xx). 

See id. §§36-524, 36-525. These respondents, referred to as 
"walK-ins," constitute an estimated forty percent of the 
respondents who receive court-ordered evaluation; see supra 
notes _ and accompanying text. -

Id. §36-524.D.-C. Respondents for whom telephonic applications 
precede emergency admission, constitute approximately twenty 
percent o~ the respondents in Tucson; ~supra note_ and 
accompany1ng text. 

These cases represent another twenty percent of the respondents in 
Tucson; see supra note_ and accompanying text. 

Ariz. Rev. Stat. Ann. §§36-526, 36-527 (19xx). 
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account for approximately eighty percent of the respondents in Tucson, 

merge with nonemergency procedures for involuntary civil commitment. 

A respondent receiving inpatient evaluation (see Figure 3) must be 

released from the hospital within three days of involuntary admission 

unless the hospital files a petition with the court for further involuntary 

treatment and care, or the respondent chooses to become a voluntary 

patient.s4 Within six days after the petition for court ordered 

treatment is filed, an adversarial hearing on the petition must be held. 

In this hearing the respondent is accorded the customary legal safeguards 

in civil commitment proceedings, including representation by counsel.SS 

In Tucson, hearings are held in the mental health facilities where the 

respondent has been detained pending the judicial hearing. Although 

respondents are almost never released from inpatient hospitalization 

pending the hearing on the petition for court-ordered treatment, most 

respondents are discharged from the hospital or elect to become voluntary 

patients prior to a judicial hearing.s6 Due to outright discharges of 

respondents or conversions to voluntary patient status within six days of 

inpatient admission, only three or four out of ten respondents in Tucson 

for whom court-evaluations have been conducted receive judicial hearings of 

their commitment. 57 

If in cases proceeding to a judicial hearing, the court finds clear and 

convincing evidence that the respondent poses a danger to himself or 

herself or others as a result of mental disorder, or is gravely disabled 

54. 

5S. 

Id. §36-S31. 

See id. §§36-533 through 36-539. 

56. See id. §36-534. 

57. See supra notes _ and accompanying text. 
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and in need of treatment, and will not or cannot voluntarily submit to 

treatment, the court may order inpatient treatment, outpatient treatment, 

or a program of combined inpatient and outpatient treatment not to exceed 

one year. 58 The maximum period which the Court may order involuntary 

treatment is subject to several durational limits: ninety days for 

respondents found to be a danger to themselves, 180 days for respondents 

dangerous to others, and one year for respondents who are determined to be 

gravely disabled. 59 Also, whenever possible, a respondent "shall undergo 

treatment for at least twenty-five days in a local mental health treatment 

agency geographically convenient ••• before being hospitalized in the 

state hospital. 1160 In any event, the court is required to "consider all 

available and appropriate alternatives for treatment and care" including 

outpatient treatment. 61 

Once a respondent has been committed to involuntary inpatient care and 

treatment, he or she may be released by several mechanisms: (l) discharge 

from the inpatient mental health facility prior to the expiration of the 

treatment period ordered by the court if the mental condition of the 

respondent improves to such a degree that he or she, in the opinion of the 

medical director of the facility, no longer meets statutory commitment 

criteria; 62 (2) conditional outpatient treatment; 63 (3) conversion to 

58. Ariz. Rev. Stat. Ann. §36 -540 ( l 9xx ) • 

59. Id. §36-540.E. 

60. Id. §36-541. 

61. Id. §36-540. 8. 

62. lE_. §36-541 . 01 ; see also §36-543. ---
63. Id. §36-540. 01 • 
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voluntary hospital admission status; 64 and {4} release once the 

statutorily prescribed durational limits of court-ordered treatment have 

been reached. 65 There is an exception in cases of grave disability; in 

such cases a respondent may be hospitalized for more than one year 

following a mandatory annual mental health examination and review, and a 
66 judicial hearing if one is requested. In addition, a respondent may 

apply for a writ of habeas corpus at any time, or request release and a 

judicial review at least once every sixty days after the first sixty days 

of court-ordered treatment. 67 In practice, few respondents in Tucson are 

involuntarily hospitalized up to the statutorily prescribed durational 

limits. Judicial reviews of continued court-ordered treatment are rare and 

most respondents are discharged or become voluntary patients prior to the 

expiration of the period of court-ordered treatment. 68 

POLICIES, PROCEDURES AND PATIENTS' RIGHTS 

The legislative applications of the least restrictive alternative 

doctrine varied considerably among the mental health statutes of the seven 

states studied as part of the least restrictive alternative project {i.e., 

Arizona, California, Illinois, Missouri, New York, Virginia, and 

Wisconsin). While all seven states acknowledged the least restrictive 

alternative doctrine somewhere in their statutes, they varied considerably 

64. Id. §§36-542, 543. 

65. Id. §36-542. 

66. Id. §36-543. 

67. Id. §36-546. 

68. See supra notes _ and accompanying text. 
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in the number, types, and specificity of expression of the doctrine. 69 

For example, only Missouri actually defines 11 1 east restrictive 

environment, 1170 while six out of the seven states provide some statutory 

expression of the doctrines relevance to patients• rights. 71 Among the 

seven states, the following general categories of statutory expressions of 

the least restrictive alternative doctrine in provisions for involuntary 

civil commitment are represented: legislative intent, definition of the 

least restrictive alternative, community treatment system, commitment 

criteria, preliminary mental health screening, release pending judicial 

hearing, admission status and procedures, court orders, duties of counsel, 

patients' rights, court-ordered medical treatment, mental health treatment, 

intrusive treatment, conditional release, case management, periodic review, 

discharge, funding, developmental disability services, and senior citizen 

services. 71 a 

An important application of the least restrictive alternative doctrine 

in Arizona's mental health law, at the level of policy if not practice, is 

the provision for a 11 community residential treatment system. 11 Article 10 

of the Mental Health Services Act charges the director of Arizona 1 s 

Department of Health Services to establish a state-wide plan for community 

residential treatment for chronically mentally ill persons. The plan would 

provide a wide range of services in the least restrictive setting as 

69. 

70. 

71. 

71 a. 

See, McGraw and Keilitz, shpra note 7; McGraw, Van Duizend, 
Kerlitz & Farthing-Capowic , supra note 7; Appendix. 

See Mo. Rev. Stat. § 630.005. 1 {19 ). 

Supra note 69. 

McGraw & Keilitz, supra note 7; McGraw Van Ouizend, Keilitz & 
Farthing-Capowich, supra note 7; Appendix. 
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alternatives to institutionalization. Facilities for residential or day 

treatment must be relatively smanl, preferably with fifteen or fewer beds, 

and "designed to provide a homelike environment without sacrificing safety 

or care. 1172 Four types of programs are to be included in the community 

residential treatment system: (1) a short-tenn crisis residential program 

as an "alternative to hospitalization for persons in an acute episode or 

situational crisis requiring temporary removal from the home for 

one-fourteen days"; (2) a semi-supervised, structured group living program; 

(3} a "socialization" or daycare program; and {4) a residential treatment 

program that provides a 11 full day treatment program for persons who may 

require intensive support for the maximum of two years. 1173 Chronically 

mentally ill persons are eligible for services in these programs regardless 

of whether they voluntarily seek the services, a court-appointed guardian 

requests, the superintendent of the Arizona State Hospital recommends, or a 

court orders that they receive the services. 74 

The least restrictive alternative doctrine is clearly applied in the 

statutory provisions of the legal rights accorded patients in Arizona 

mental health facilities. Both mentally ill and developmentally disabled 

persons undergoing evaluation or treatment have rights including, but not 

limited to, the right to wear their own clothing, 75 to use their own 

personal possessions, 76 to refuse all but court-ordered treatment 

72. Ariz. Rev. Stat. Ann. § 36-550.05.A (19_). 

73. Id. §36-550. 05. 

74. Id. 36-550.06. 

75. 

76. 

Id. 36-507. 5. 

Id. 36-507. 5. 
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d. l . 77 t b f f l . unless a me 1ca emergency exists, o e ree ram sec us1on, 

mechanical, or pharmacological restraint except in an emergency, 78 and 

the right to be visited by any person, subject to reasonable 

limitations. 79 Any violation of these rights gives the patient a cause 
80 for legal action for treble damages or $1,000, whichever is greater. 

The least restrictive alternative doctrine is also specifically applied 

in the provision of rights of developmentally disabled persons in Arizona 

in so far as "[e]very developmentally disabled person who is provided 

residential care by the state shall have the right to live in [the] least 

restrictive alternative, as determined after an initial placement 

evaluation has been conducted for such persons. 1181 Further, each 

developmentally disabled person has the right to a humane and clean 

physical environment, to communication and visits, and to personal 

property. 82 These rights are in addition to all other rights enjoyed 

under federal and state law. 83 

Arizona's mental health law provides for the application of the least 

restrictive alternative doctrine to involuntary civil commitment 

proceedings in a number of procedural matters. A petition for 

court-ordered treatment must (a) allege that a person is in need of 

treatment because he or she is a danger to self or others or is gravely 

77. Id. 36-512. 

78. Id. 36-513. 

79. Id. 36-514. 

80. Id. 36-516. 

81. Id. 36-551. 01 .c. 

82. Id. 36-551.01.Q. 

83. Id. 36-551. 01 .A. 
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disabled as a result of mental disorder, (b} identify the treatment 

alternatives which are appropriate or available, and (c) allege that the 

person is unwilling to accept or incapable of accepting treatment 

voluntarily. 84 ihe application of the least restrictive alternative 

doctrine is clearly implied in requirments of subsection (b) and (c). 

A respondent in Arizona, who is the subject of a petition for 

court-ordered mental health evaluation, may voluntarily submit to such an 

evaluation either on an inpatient or outpatient basis. 85 A respondent 

presented for emergency admission may be immediately hospitalized for 

pre-petition screening if "the person is likely without immediate 

hospitalization to suffer serious physical harm or serious illness or to 

inflict serious physical harm on another person. 1186 If the person is 

hospitalized for pre-petition screening, "the medical director may notify 

the screening agency and seek its assistance or guidance in developing 

alternatives to involuntary confinement and in counseling the person and 

his family. 1187 

Arizona's mental health law explicitly applies the least restrictive 

alternative doctrine in the duties prescribed for respondents' counsel in 

proceedings for court-ordered treatment. At least seventy-two hours before 

the court conducts the hearing on a petition for court-ordered treatment, 

the medical director of the agency which conducted a court-ordered mental 

health evaluation, must make available to the respondent's counsel "a list 

of alternatives to court-ordered treatment which are used in similar 

84. Id. 36-533.A. 

85. 

86. 

87. 

Id. 36-522.A. 

Id. 36-526.A. 

Id. 
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cases with an explanation of why they are not appropriate or 

available. 1188 At least twenty-four hours before the judicial hearing, 

the attorney must review the list and investigate the possibilities of 

alternatives to court-ordered treatment. 89 Failure to fulfill these 

duties may be punished as contempt of court. 90 

A significant area in which the least restrictive alternative doctrine 

is evident is the placement of developmentally disabled persons and gravely 

disabled persons. No person may be admitted or assigned to a developmental 

disability facility, program, or service unless he or she has received a 

placement evaluation. 91 This evaluation should detennine which program 

is appropriate for the developmentally disabled person. The standards for 

assigning a person to a particular service are: the person's best 

interest, the person's particular desires, and the ability to provide the 

person with {a) a "maximum opportunity to develop his or her maximum 

potential , 11 {b) a "minimally structured residential program environment," 

and {c) 11 a safe, secure, and dependable residential program 

environment. 1193 A developmentally disabled person may not be subject to 

guardianship or conservatorship except to the extent necessitated by his or 

her mental, physical, or adaptive limitations. 94 The guardianship or 

88. Id. 36-537.A. 

89. Id. 36-537.B. 

90. Id. § 36-537.B.4. 

91. Id. § 36-560-G. 

92. Id. 

93. Id. § 36-560.H. 

94. Id. § 36-564.D. 
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conservatorship must promote the person's well-being and must be designed 

to encourage maximum sel f-reliani:e and independence in the person. 95 

A guardian of gravely disabled persons must seek alternatives to 

hospitalization in the following order of preference: (a) allowing the 

person to live at home or with family or friends, (b) placing the person in 

an agency close to his or her home, or in the home of a relative, 11 in an 

environment less restrictive than in a mental health treatment agency, 11 and 

{c) placing the person in a mental health treatment agency. 96 Prior to 

placing a gravely disabled person in a mental health treatment agency, the 

guardian must obtain a court order "after notice and hearing and finding an 

alternative placement is not available. 1197 If a gravely disabled person 

subject to guardianship has been placed in a mental health treatment agency 

and the medical director later notifies the guardian that the ward no 

longer needs the care or treatment offered by the agency, the guardian must 

find alternative placement within ten days. 98 

Statutory mechanisms for a respondent's outright release from 

involuntary hospitalization, and transfer or diversion from restrictive, 

inpatient treatment are clearly consistent with the least restrictive 

alternative doctrine. Most state mental health laws pennit mental health 

facilities to discharge respondents without judicial review. 99 Broad 

95. 

96. 

97. 

98. 

99. 

Id. 

Id. § 36-547.04.A.4. 

Id. § 36-547.04.B. 

Id. § 36-547.05.A. 

See, Institute on Mental Disability and the Law, Provisional 
SUbstantive and Procedural Guidelines for Involuntary Civil 
Commitment Part II (Williamsburg, Virginia: National Center for 
State Courts, 1983), 49-55. 
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discretion is given to mental health personnel to make decisions about 

release, transfer and diversion to less restrictive treatment facilities. 

Release of a·respondent typically occurs if the mental health 

professional in charge of the respondent 1 s involuntary treatment and care 

believes that compulsory inpatient mental health care and treatment no 

longer are, or never were, necessary. In most states, diversion from 

involuntary detention is accomplished if the respondent requests voluntary 

patient status and if the mental health facility or the court agrees to the 

conversion from involuntary to voluntary status. In accord with the least 

restrictive alternative doctrine, the mental health law in some states 

(e.g., North Carolina and New York) explicitly encourages converstion from 

involuntary to voluntary patient status.100 

Arizona mental health law applies the least restrictive alternative 

doctrine in a number of provisions for review of and release from 

involuntary hospitalization. An involuntary patient may be released prior 

to the expiration of the court-ordered treatment period when the medical 

director of the facility detennines that the respondent no longer meets 

commitment criteria.101 Prior to the respondent's release, the medical 

director must arrange an appropriate alternative placement6lOl 

A re·cent1y enacted section of Arizona's mental heal th 1 aw mandates an 

annual examination and review of gravely disabled persons "to determine 

whether the continuation of court-ordered treatment is appropriate and to 

assess the needs of the patient for guardianship or conservatorship, or 

both. 11102 The annual examination and review shall include "a statement 

100. .!!!· at II-50, IV-1 3-19. 

101. Ariz. Rev. Stat. Ann. § 36-541.01.A (19_). 

102. Id. § 36-543.D. 
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as to whether suitable alternatives to court-ordered treatment are 

available. 11103 Again, 11 [i]f the patient is to be released, the medical 
104 director shall arrange for an appropriate alternative placement." 

PREPETITION MENTAL HEALTH SCREENING 

Most individuals with mental disorders never come into contact with the 

mental health-law system. A mentally disordered person, and those around 

him or her, may simply choose to deny the disorders, or learn to cope with 

them. Alternatively, the individual may voluntarily seek mental health 

care and treatment on an inpatient or outpatient basis. When such 

voluntary action is not taken, and when persons other than the mentally 

disturbed individual believe that coerced treatment is necessary, the 
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involuntary civil commitment process may be initiated. Even then, however, ~ 

formal civil commitment proceedings generally follow rather than proceed 

any attempts to place a respondent into less restrictive treatment and care 

settings than a mental hospita1.105 

Only a small minority of respondents penetrate the involuntary civil 

commitment process beyond short-term detention. Therefore, the occurrences 

prior to a formal civil comnitment hearing may have more bearing on the 

equity, effectiveness, and efficiency of, and public satisfaction with, a 

commitment system than the events in the subsequent stages of the 

connnitment process. Systems that provide for a prompt, reliable, and 

103. 

104. 

105. 

Id. § 36-543.E.2. 

Id. § 36-543.A. 

Hoffman and Foust, supra note 7, at 139 ( 11 [T]he unworkability of 
less restrictive alternatives, and not the failure to consider 
them, ultimately leads to most commitment proceedings"). 
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thorough screening procedure, and a diversion of appropriate cases at the 

earliest stages of the commitment proceedings would appear to protect both 

the liberty interest of respondents and the pocketbooks of taxpayers. 106 

The initial decisions regarding a respondent's entry into the mental 

health system entail much more than a determination whether the legal and 

pyschosocial criteria for involuntary civil commitment have been met. 

Better decisions are based on knowledge of the mental health delivery 

system in a particular locale, including the conditions of accessible 

mental health facilities, the availability of less restrictive alternatives 

for particular classes of respondents {e.g., gravely disabled individuals 

who are harmless to others), and the budgetary constraints on the portions 

of the mental health system likely to be involved with a particular class 

of respondents. Better decisions also involve an understanding of the 

mechanisms for linking together the courts, law enforcement agencies, 

social service agencies, and the units of the mental health system in 

cooperative strategies to achieve the highest quality of treatment. 107 

In an apparent recognition of the importance of the initial stages of 

the involuntary civil commitment proceedings, the Arizona legislature 

provided for the pre-petition screening of all applications for 

court-ordered mental health evaluations of potential candidates for 

involuntary civil conunitment. By statute, prepetition screening is the 

review of each application requesting court-ordered evaluation, including 

"an investigation of facts alleged in such application, an interview with 

106. Institute, supra note 99. 

107. ~·, at II-13. 
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each applicant and an interview, if possible, with the proposed 

patient. 11108 One purpose of the screening, performed by a health care 

agency licensed by the Arizona Department of Mental Health, 109 is to 

detennine whether there is reasonable cause to believe the allegations in 

the application for court-ordered mental health evaluation (i.e., that the 

respondent is a fit subject for ·involuntary mental health treatment and 

care). A second purpose is to attempt to persuade the respondent to 

undergo, on a voluntary basis, mental health evaluation or other mental 

health services less restrictive than coerced inpatient 

hospitalization. 110 

In Tucson, three mental health care agencies perform prepetition 

screening. Most are perfonned by the Southern Arizona Mental Health 

Center, a community-based facility which operates as a public, non-profit 

agency within the division of behavioral health services of the Arizona 

Department of Health Services. Except in emergency cases, all applicants 

seeking the involuntary hospitalization of a respondent are referred to one 

of the three screening agencies. Any responsible person in Arizona may 

apply for a court-ordered mental health evaluation of an allegedly mentally 

disordered and dangerous, or gravely disabled person, in a mental health 

facility designated to perfonn prepetition screening. 111 If appropriate, 

the screening agency shall offer assistance to the applicant in the 

preparation of the application. 112 

l 08. Ariz. Rev. Stat. Ann. § 36-501. 23 (19_ ) . 
l 09. Id. § 36-501. 28. 

11 o. Id. § 36-501. 23; see also§ 36-521. 

111. Id. § 36-520.A. 

112. Id. § 36-520. D. 
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The screening agency must act on the application for court-ordered 

evaluation within forty-eight hours of the filing of the application, 

excluding weekends and holidays. 113 According to estimates provided by 

staff of the Southern Arizona Mental Health Center and corroborated by 

others we interviewed, only one out of ten potential applications for 

involuntary evaluation results in the filing of a petition by the screening 

agency. Ninety percent of the cases that come to the attention of the 

screening agency as candidates for involuntary civil commitment are 

diverted to voluntary inpatient or outpatient care, placement in one of 

four half-way houses in Tucson, or to some other mental health or social 

service. In the cases in which the screening agency determines that the 

potential respondent does not require court-ordered evaluation, the 

application is not acted upon and the involuntary civil commitment 

proceedings terminate. 114 

Although estimates by interviewees varied, no more than one out of 

three respondents forced to undergo court-ordered evaluation in Tucson 

comes into contact with the involuntary civil commitment system on an 

nonemergency basis and, therefore, becomes the subject of prepetition 

screening. In emergency cases, no prepetition screening is performed and a 

respondent may be voluntarily hospitalized without prior court approval and 

without a prior review of the case by mental health personnel upon written 

application for emergency admission by a person with knowledge of facts 

requiring emergency admission. 115 

113. Id. 

114. Id. § 36-520. 1. 

115. Id. § 36-524.B. 
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There is obviously less curtailment of liberty for most of tnose 

respondents who are successfully screened and diverted from involuntary 

hospitalization. The screening procedures, when successful and 

appropriately applied, embody the best intents of Arizona's mental health 

law by facilitating the provision of treatment in the least restrictive 

environment that is less disruptive of family, social, and economic ties. 

However, two important practical questions can be asked about the 

prepetition screening procedures in Tucson. First, to what extent is the 

prepetition screening circumvented in favor of emergency procedures because 

individuals seeking the forced hospitalization of a respondent choose, for 

whatever reason, to proceed directly to a facility able to admit a 

respondent on an emergency basis? It may be, for example, that the 

nonemergency route is avoided in favor of the emergency route simply 

because it is a more direct, less onerous undertaking for those seeking to 

force another person into compulsory treatment, not necessarily because an 
11 emergency11 exists. Second, what proportion of those potential respondents 

diverted from involuntary hospitalization a the screening agency 

(approximately ninety percent of the respondents coming into contact with 

screening agencies in Tucson.) would wind up involuntarily hospitalized in 

the absence of the screening procedures? Simply put, do the screening 

agencies actually screen and divert respondents from compulsory 

hospitalziation? Or, would the same proportions of individuals find their 

way to involuntary treatment and care or avoid it, in the absence of formal 

prepetition screening procedures? Both questions have policy 

implications. Practice is clearly inconsistent with statutory provisions 

for prepetition screening if the traffic along the emergency and 

nonemergency routes to involuntary civil connnitment cannot be discriminated 
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on the basis of the existence of a mental health emergency. A strict 

adherence to the statutes would require, in other words, that emergency 

admissions for evaluation be pennitted only if "during the time necessary 

to complete the prepetition screening procedures •.• the person is likely 

without immediate hospitalization to suffer serious physical harm or 

serious illness or is likely to inflict serious physical harm upon another 

person 11115A If there is time to do the prepetition screening, and to 

afford the respondent the opportunity of treatment in a less restrictive 

~ setting, it should be done. The ideal, however, may sink into the sands of 
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reality. Screening agencies may be inaccessible to individuals seeking 

access to the commitment system via nonemergency admission procedures 

because of the agency's limited hours of operation, 1158 their distance 

from the individual's location, 115C or the individual's problems with 

transportation or time off from work. 115C 

115.A. .!i· §36-524.C. l. (emphasis added) 

115.B. Mental health screening agencies in Tucson are theoretically 
accessible 24 hours a day. But for all practical purposes, they 
function only during limited day-time hours. A similar 
impediment limits the use of nonemergency admission in Kansas 
City. (See, Kansas City Report, this section.) there, due in 
part to 'tfie limited operating hours of desi~nated mental health 
coordinators, who function much like Tucson s screening 
agencies, the majority of respondents enter the mental health 
system on an emergency basis. 

115.C. Arguably, these practical difficulties facing applicants who 
pursue the involuntary detention of other are justified. The 
potential respondent's liberty interests justify a heavy burden 
being placed on those seeking his or her involuntary detention. 
Alternatively, it can be argued that the relative 
inaccessibility of screening agencies for many applicants with 
regard to hours and distance and transportation, etc., causes 
the more expedient emergency admission procedure to be used, 
circumventing the respondent's liberty interests the screening 
process provides. 
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COMPULSORY OUTPATIENT TREATMENT AND CARE 

In what is perhaps the most recent development of the least restrictive 

alternative doctrine in mental health law, some states have provided 

specific alternatives to involuntary hospitalization in their mental health 

statutes, including court-ordered treatment in cormnunity mental health 

centers and nursing homes, and release from involuntary hospitalization 

contingent on compliance with a program of outpatient treatment. 116 

Arizona's Mental Health Services Act, as amended in 1983, pennits the court 

to order treatment and care in non-hospital settings. 

Following the judicial hearing, the court has four dispositional 

options (see Figure 3): release, if the commitment criteria have not been 

met by clear and convincing evidence; outpatient treatment; inpatient 

treatment; and a combination of outpatient and inpatient care. 117 The 

court must consider 11 all available and appropriate alternatives for the 

treatment and care" of the respondent. But it may order outpatient or a 

combination of outpatient and inpatient treatment only if (a} the 

prescribed treatment is indeed more appropriate, (b} if the respondent does 

not require continuous inpatient hospitalization, and will follow the 

treatment plan, and (c} only if the respondent is not likely to become 

dangerous or suffer serious health consequences as a result of following 

the prescribed treatment plan. 118 The court may also order outpatient or 

116. See Miller & Fiddleman, Outpatient Commitment: Treatment in the 
Ieast Restrictive Environment 35 HOSPIIAL AND COMMONllY 
PSYCHIATRY 147 (1984). 

117. Ariz. Rev. Stat. Ann. §36-540.A. 

118. Id. §36-540.B. 
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a combination of outpatient and inpatient treatment only if it is presented 

with a written treatment plan, 119 which includes a statement of the 

respondents' needs for medication, supervision, and assistance in obtaining 

basic needs such as employment, food, clothing, or shelter. It must also 

include the address of the resident where the respondent is to live and the 

name of the individual in charge of the residence; the name and address of 

the responsible person or agency assigned to supervise outpatient treatment 

and the authority of that person or agency in carrying out the terms of the 

treatment plan; and, the conditions for continued outpatient treatment. 120 

Despite a growing emphasis on treatment and care in the least 

restrictive setting, outpatient treatment and care has been hampered by the 

reluctance of community-based treatment facilities to treat unwilling 

patients. 121 Perhaps in recognition of the disinclination of community 

mental health facilities to treat involuntary patients on an outpatient 

basis, Arizona's Mental Health Services Act provides for a number of 

procedures aimed at assuring a continuity and linkage between the 

conunitment court and the treatment facility. Court-ordered outpatient or 

combined outpatient and inpatient treatment must include the identification 

of the medical director of the mental health treatment agency that will 

supervise and administer the treatment program. 122 The individual 

assigned to supervise the treatment program must be notified at least three 

days before a treatment referral, and the medical director making the 

119. 

120. 

121. 

122. 

Id. 

Id. §§36-540.B.2, 36-540.01. 

Supra, note 116, at 150. 

Ariz. Rev. Stat. Ann. §36-540.D.l. 
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referral and the treatment supervisor must share relevant infonnation about 

the respondent to provide a contfouity of services. 123 The court may 

provide a hearing or amend its order for outpatient or a combination of 

outpatient and inpatient treatment if the respondent fails to comply with 

the treatment plan or it is detennined that the respondent needs inpatient 

treatment. 124 If the respondent refuses to comply with an amended order 

for inpatient treatment, the court may order the respondent to be taken 

into protective custody and transported to an inpatient facility. 125 

The medical director of a mental health care facility may pursue 

conditional outpatient treatment for any respondent ordered to undergo 

inpatient treatment if he or she detennines with a reasonable degree of 

medical probability that (1) the respondent no longer requires continuous 

hospitalization; (2) the respondent will be more appropriately treated on 

an outpatient basis; (3) the respondent is likely to follow a prescribed 

outpatient treatment plan; and (4) the respondent will not likely become 

dangerous or suffer more serious physical harm or serious illness if he or 

she follows the prescribed outpatient treatment plan. 126 

Before the release of a respondent found to be dangerous to others for 

outpatient treatment, the medical director must give notice to the court 

and any other persons with a legitimate reason for receiving such a 

notice. Such notice provides the opportunity for the filing of a motion 

for detennination by the court as to whether the standard for a conditional 
127 release of the respondent has been met. At least every 30 days, the 

123. Id. §36-540.D.3. 

124. Id. §36-540. D .4. 

125. Id. 

126. Id. §36-540.01.A. 

127. Id. §§36-540.01.E, 36-541. 01.B. 
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medical director must receive a report about and review the condition of a 

respondent an conditional outpatient treatment and enter his or her 

findings in the respondent's file. 128 The medical director may amend any 

part of the outpatient treatment plan or rescind the order for a 

conditional outpatient altogether and order the respondent returned to an 

inpatient treatment program. 129 The medical director is not civilly 

liable for any act committed by a respondent undergoing conditional 

outpatient treatment if the medical director has in good-faith adhered to 

the requirements for conditional outpatient treatment and care. 130 

An interesting and unique element in Arizona's mental health law is the 

requirement of an initial period of treatment and care provided in a local 

mental health treatment agency geographically convenient for the 
131 respondent. Whenever a court orders a respondent to undergo 

involuntary treatment and care, he or she must generally be treated and 

cared for at least twenty-five days in a local mental health treatment 

agency prior to admission to the state hospital, unless the respondent is 

already in the state hospital at the time of the court order. The court 

may immediately hospitalize the respondent at the state hospital only if it 

finds that (a) the respondent 1 s condition and history demonstrate 

that he or she will not benefit from the local treatment and care, (b) the 

state hospital provides a p.rogram specific to the respondent's needs which 

is unavailable in the local agency, or (c) no local agency is readily 

available to the respondent. 132 

128. Id. § 36.540.01.F, G. 

129. Id. § 36.540.01.H, I, K. 

130. Id. § 36.540.01.L. 

131. Id. § 36. 541. 

132. Id. 
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INTRODUCTION 

The shortcomings of the doctrine of the least 
restrictive alternative as it is now applied to 
treatment of the mentally ill lie not in its 
well-intentioned purposes but rather in its naive 
optimism-that its goals can be attained by mere 
rhetoric without critical analysis. At best, judges, 
lawyers, legislators, clinicians, and even patients 
have only begun the arduous task of detennining the 
doctrine's proper construction and application. There 
is no magical calculus for striking the difficult 
balance. In~tead, modest suggestions are 
appropriate. 

Mindful of the above quote, we offer in this concluding section 

guidelines for the application of the least restrictive alternative 

doctrine in the involuntary civil commitment of mentally disordered 

individuals. These guidelines, supported by the detailed accounts of the 

doctrine's application in seven localities presented in Section II, 

comprise a model meant to bridge the wide gap between the theorectical 

demands of the doctrine and the difficulties of applying it in practice, 

a gap that seriously threatens the doctrine's value. 

Following several guidelines dealing with definitional and 

organizational issues, the guidelines are presented generally in an order 

paralleling the chronology of events in involuntary civil commitment 

proceedings, from preliminary screening to ultimate release. - Several 

guidelines highlight the preliminary stages of involuntary civil 

commitment, before a respondent is detained against his or her will. The 

first crucial decision to detain a respondent, a decision most often made 

by family members, police officers, or community mental health personnel, 

l. Hoffman & Foust, Least Restrictive Treatment of the Mentally Il 1 : A 
Doctrine in Search of Its Senses, 14 San Diego L.R. 1100, 1152 (1977). 
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is often not reviewed or checked until involuntary hospitalization is a 

fait accompli. These guidelines propose the mechanisms and procedures 

whereby such reviews and checks may be accomplished in accordance with 

the least restrictive alternative doctrine. Preliminary screening, 

negotiation, and cooperation among members of the mental health/legal 

community are stressed. 

Twenty-five years ago, an individual certified as suitable for 

involuntary hospitalization was likely to be committed for a long period 

of time, usually to a large institution with inadequate staff, little 

treatment and care, and often disgraceful conditions. The decision to 

commit was practically irrevocable. During the refonn movement in mental 

health law in the 1960s and 1970s, policymakers and the courts began to 

recognize that mentally disordered individuals have the right to be 

treated in the least restrictive alternative facility and treatment 

program. The decision to treat in a restrictive setting became, at least 

in theory, reversible at any time. Several guidelines seek to translate 

this theory into practical tenns by proposing involuntary outpatient 

treatment, on a conditional basis or in combination with inpatient 

treatment, as an alternative to inpatient hospitalization. 

Finally, several guidelines stress cooperation among the professional 

groups involved in the involuntary commitment process. The mentally 

disordered person who becomes involved in this process is a 11 shared 

client11 of law enforcement, mental health, and social agencies, and the 

courts. The realization of patients' rights, including the right to be· 

treated in the least restrictive alternative, and the overall improvement 

of mental halth services is an immense job that cannot be done by the 

courts alone or by any other single unit of the mental health/legal 

system. 
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GUIDELINES 

1. Definition of Least Restrictive Alternative 

(A) THE "LEAST RESIR!CTIVE ALTERNATIVE 11 IN 
INVOLUNTARY CIVIL COMMITMENT PROCEEDINGS IS THAT 
COMBINATION OF THERAPEUTIC AND PREVENTATIVE 
INTERVENTION THAT IS {l) CONDUCIVE TO THE MOST 
EFFECTIVE AND APPROPRIATE TREATMENT .WHICH WILL 
GIVE THE RESPONDENT A REALISTIC OPPORTUNITY TO 
IMPROVE HIS OR HER LEVEL OF FUNCTIONING AND THAT 
IS {2} NO MORE RESTRICTIVE OF A RESPONDENT'S 
PHYSICAL, SOCIAL, OR BIOLOGICAL LIBERTIES THAN IS 
NECESSARY TO ACHIEVE THE LEGITIMATE STATE 
PURPOSES OF PROTECTION OF SOCIETY AND OF MENTAL 
HEALTH TREATMENT AND CARE FOR THE RESONDENT. 

{B} IN DETERMINING THE LEAST RESTRICTIVE ALTERNATIVE 
ON A CASE-BY-CASE BASIS, JUDGES, ATTORNEYS, LAW 
ENFORCEMENT PERSONNEL, MENTAL HEALTH 
PROFESSIONALS, SOCIAL SERVICE PROVIDERS, OR ANY 
OTHER INDIVIDUALS WHO MAKE SUCH A DETERMINATION 
AT VARIOUS STAGES OF THE INVOLUNTARY CIVIL 
COMMITMENT PROCESS, SHOULD BALANCE THE INTERESTS 
OF THE RESPONDENT, HIS OR HER FAMILY, AND THE 
STATE WHILE CONSIDERING AND WEIGHING THE 
FOLLOWING FACTORS: 

(l} THE ENVIRONMENTAL RESTRICTIVENESS OF THE 
TREATMENT SETTING (E.G., INPATIENT HOSPITAL, 
HALF-WAY HOUSE, OR COMMUNITY MENTAL HEALTH 
CENTER}; 

(2} THE PSYCHOLOGICAL OR PHYSICAL RESTRICTIVE­
NESS OF BEHAVIORAL, CHEMICAL, OR BIOLOGICAL 
TREATMENTS; 

(3} CLINICAL VARIABLES INCLUDING THE 
RESPONDENT'S BEHAVIOR AS IT RELATES TO THE 
LEGAL CRITERIA FOR COMMITMENT, THE RELATIVE 
RISKS AND BENEFITS OF TREATMENT 
ALTERNATIVES, AND THE FAMILY AND COMMUNITY 
SUPPORT AVAILABLE IN THE RESPONDENT'S 
ENVIRONMENT; 

(4) THE QUALITY AND LIKELY EFFECTIVENESS OF THE 
CARE AND TREATMENT; 

(5} THE DURATION OF THE TREATMENT; 
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Conunentary 

(6) THE RISK THAT A RESPONDENT MAY POSE; 

(7) THE AVAILABILITY, COST, AND ACCESSIBLITY OF 
THE TREATMENT; 

(8) THE LIKELIHOOD OF THE RESPONDENT'S 
COOPERATION IN OR COMPLIANCE WITH THE 
TREATMENT PROGRAM; AND 

(9) THE MECHANISM FOR MONITORING AND REVIEWING 
A RESPONDENT'S COMPLIANCE WITH THE 
CONDITIONS OF THE TREATMENT PROGRAM. 

This guideline defines the "least restrictive alternative" at a 

conceptual level in subparagraph (A} and identifies the factors and 

operations to detennine it on a case-by-case basis in subparagraph (B}. 

It suggests, if nothing else, that a wide gap exists between the 

theoretical demands of the least restrictive alternative doctrine and 

what two commentators have referred to as the "harsh realities" of 

applying it. 2 It is diffuclt, if not impossible, to reduce a concept 

or a tenet of law to a set of concrete operations and observational 

tenns. 3 The guideline strives to give greater operational meaning to 

such vague phrases as "appropriateness of treatment" and the "best 

interests" of the patient and society. It requires a balancing of 

interests in determining the least restrictive alternative in a 

particular case. Importantly, it requires the consideration and 

2. Id. at 1138. 

3. Kansas City Report (this volume}, notes 14-18 and accompanying text. 
For examples of several previous attempts to define least restrictive 
alternative, see Ga. Code §37-3-1(10} (1982); Ky. Rev. Stat. 
§202A.011(7} Tinterim Supp. 1982); Mo. Rev. Stat. §630.005. 1(18) 
(Supp. 1984); N.M. Stat. Ann. §43-1-3(0) (1978}; Stromberg & Stone, A 
Model State Law on Civil Commitment of the Mentally Ill, 20 Harv. J.­
on Legis. 275, 291 (1983); Suggested Statute on Civil Commitment, 
2(1} Mental Disability L. Rptr. 131 (1977). 
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weighing of specific factors in that balance, factors that may be related 

to each other and cannot be viewed in isolation. The duration of 

treatment, for example, has obvious bearing on the restrictiveness of the 

therapeutic setting and the psychological and physical restrictiveness of 

the prescribed treatment modality. But while most would agree that the 

longer the treatment the more restrictive it is, there may be no 

agreement, except on a case-by-case basis, on how duration relates to the 

treatment environment on a scale of restrictiveness (e.g., short-tenn 

intensive inpatient treatment with psychotropic medication versus 

long-tenn community-based care). 

2. Right to Least Restrictive Alternative 

STATE LEGISLATURES SHOULD PROVIDE RESPONDENTS WITH A 
COMPREHENSIVE STATUTORY RIGHT TO THE LEAST RESTRICTIVE 
ALTERNATIVE, AS DEFINED IN GUIDELINE l. 

Commentary 

Although many state commitment statutes include a right to the least 

restrictive alternative, few define the meaning and scope of that 

right. 4 By requiring a comprehensive statutory right to the least 

restrictive alternative as defined in Guideline l, this guideline seeks 

to clarify the meaning and scope of that right in operational terms and, 

thereby, reduce the necessity for piecemeal judicial shaping of such a 

right based on constitutional principles or vague statutory provisions. 5 

4. Los Angeles Report (this volume), Appendix. 

5. See id. at note 185. 
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The problem that this guideline addresses is exemplified by the 

developing right to the least restrictive alternative in New York. 6 

New York 1 s mental health statute provides respondents a right to the 

least restrictive treatment in only one limited situation. That is, a 

respondent may be placed in physical restraints "only if less restrictive 

techniques have been clinically determined to be inappropriate or 

insufficient to avoid" serious injury to the pati~nt or others. 7 The 

New York Court of Appeals decision in Kesselbrenner v. Anonymous8 found 

a constitutional right to the least restrictive alternative if the choice 

is between two or more institutional settings, but did not address 

whether a right to placement outside an institution exists. Decisions 

for the plaintiffs in two consolidated cases currently on remand from the 

Court of Appeals9 would establish a right to community placement, but 

only after the respondent has been institutionalized for some period of 

time, assuming that the court limits its holding to the facts presented. 

Thus, even after years of litigation in New York, a comprehensive right 

is yet to emerge. 

3. Goals of the Mental Health System 

THE APPLICATION OF THE LEAST RESTRICTIVE ALTERNATIVE 
DOCTRINE SHOULD BE INCORPORATED INTO STATUTORY AND 
REGULATORY LANGUAGE ARTICULATING A STATE'S GOALS AND 
PURPOSES IN PROVIDING MENTAL HEALTH CARE. 

6. New York Report (this volume), notes 1-30, 50 and accompanying text. 

7. N.Y. Mental Hyg. Law §33.04(b} (Supp. 1983-1984}. 

8. 33 N.Y. 2d 161, 305 N.E. 2d 903, 350 N.Y.S. 2d (1973}. 

9. Klosterman v. Cuomo, Nos. 87, 88 (N.Y. Ct. App. Mar. 27, 1984). 
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Commentary 

The value of the least restrictive alternative doctrine can be 

measured, in part, by a state's commitment to its promotion and 

application. Legislative intent to apply the doctrine provides the 

conceptual framework for implementation. For example, the doctrine is 

central to the legislative policy underlying Wisconsin's State Mental 

Health Act. That policy includes, among other things, that 11 [t]there 

shall be ••• provision of services which will assure all people in need 

of care access to the least restrictive treatment alternative appropriate 

to their needs. 1110 This policy has dramatically affected the 

commitment process in at least one locality. 11 In Missouri, the 

statutory basis for the application of the least restrictive alternative 

doctrine lies in the prescribed goal of the state's Department of Mental 

Health: 

The department shall seek to ••. [m]aintain and 
enhance intellectual, interpersonal and functional 
skills of individuals affected by mental disorders, 
developmental disabilities, or alcohol or drug abuse 
by operating, funding and licensing modern treatment 
and habilitation programs provided in the least 
restrictive environment possible.12 

4. Continuum of Services 

LEGISLATURES AND MENTAL HEALTH AGENCIES SHOULD DEVELOP 
AND IMPLEMENT A COORDINATED, COMPREHENSIVE MENTAL 
HEALTH SYSTEM THAT INCLUDES A CONTINUUM OF SERVICES 
FROM INTENSIVE INPATIENT TREATMENT AND CARE THROUGH 
VARIOUS NON-HOSPITAL RESIDENTIAL PROGRAMS TO 
OUTPATIENT COMMUNITY-BASED TREATMENT. 

10. Milwaukee Report (this volume), note 19 and accompanying text. 

11. See id. notes 44-57 and accompanying text. 

12. Kansas City Report (this volume), note 72 and accompanying text. 
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Commentary 

The existence of a comprehensive system of alternatives to 

institutional mental health treatment is a necessary prerequisite to the 

proper application of the least restrictive alternative doctrine. Many 

state statutes require such a system. For example, the California 

Legislature has directly applied the least restrictive alternative 

doctrine in providing for the establishment and operation of a continuum 

of alternatives to institutional settings: 13 a community residential 

treatment system must be developed in a such a way that patients "[m]ay 

move within the continuum to the most appropriate, least restrictive 

level of service. 1114 Residential alternatives that must be included in 

a system are short-tenn crisis alternatives, long-tenn programs, 

transitional services, structured living arrangements, rehabilitation 

programs, day treatment programs, socialization centers, in-home 

programs, and volunteer-based companion programs. 15 

Arizona's Mental Health Services Act charges the director of 

Arizona's Department of Health Services to establish a state-wide plan 

for community residential treatment for chronically mentally ill 

persons. The plan would provide a wide range of services in a least 

13. See Cal. Welf. & Inst. Code §§5450, 5458. 

14. Id. at §5459. The Los Angeles County Department of Mental Health's 
primary goal for the l980's reflects the Legislature's purpose of 
providing a spectrum of care. That goal is "to establish a 
comprehensive and coordinated single system of care with a full range 
of services in each region at multiple locations, available and 
accessible to all the residents of the County, primarily focusing on 
the severely and chronically mentally disordered population." 

15. Id. at §5458(a)-(h). 
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restrictive setting as alternatives to institutionalization. Four types 

of programs are to be included in the community residential treatment 

system: (l) a short-tenn crisis residential program as an "alternative 

to hospitalization for persons in an acute episode or situational crises 

requiring temporary removal from the home for 1-14 days 11
; (2) a 

semi-supervised, structured group living program; (3) a 11 socialization 11 

or day care program; and (4) a residential treatment program that 

provides a "full day treatment program for persons who may require 

intensive support for the maximum of two years. 1116 Chronically 

mentally ill persons are eligible for services in these programs 

regardless of whether they voluntarily seek the services, a 

court-appointed guardian requests, the superintendent of the Arizona 

state hospital recommends, or a court orders that they receive the 

services. 17 

It is important to note, however, that legislating procedures and 

policies and implementing them are separate processes that can not be 

viewed as one and the same.18 Although the California and Arizona 

statutes provide extensively for comprehensive systems, such a continuum 

of services have not yet been developed in the localities studied by the 

Institute. The guideline, thus, urges not just detailed planning of a 

system, but affirmative implementation of a full range of services. 

16. Ariz. Rev. Stat. Ann. §36-550.05. (19 ). 

l 7. Id. §36-550. 06. 

18. Shah, Legal and Mental Health System Interactions: Major 
Develo~ments and Research Needs, 4 Int'l J. of Law & Psychiatry 219, 
255 (l 81). For an example of the difficulties of implementing 
legislative directives to provide alternatives to involuntary civil 
commitment, see Williamsburg-James City County Report (this volume), 
"Alternatives to Involuntary Civil Commitment in the Williamsburg 
Area. 11 
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5. Gui de to Less Restrictive Al tiernati ves 

MEMBERS OF THE MENTAL HEALTH/LEGAL COMMUNITY INVOLVED 
IN THE INVOLUNTARY CIVIL COMMITMENT PROCESS SHOULD 
HAVE FOR THEIR USE A COMPREHENSIVE, CURRENT GUIDE TO 
MENTAL HEALTH, MENTAL RETARDATION, AND OTHER SOCIAL 
SERVICES POTENTIALLY AVAILABLE TO RESPONDENTS. THIS 
GUIDE SHOULD BE DESIGNED TO FURTHER THE APPLICATION OF 
THE LEAST RESTRICTIVE ALTERNATIVE DOCTRINE ON A 
CASE-BY-CASE BASIS AND SHOULD INCLUDE, AT THE MINIMUM, 
THE FOLLOWING INFORMATION: 

(1) A COMPLETE LISTING OF PUBLIC, PRIVATE, NON-PROFIT 
AND VOLUNTARY RESOURCES, AND THEIR LOCATIONS, 
SERVING MENTALLY DISORDERED PERSONS; 

(2} A SHORT DESCRIPTION OF THE TYPES OF SERVICES 
OFFERED BY EACH RESOURCE LISTED; 

(3) A BRIEF HISTORY OF SERVICES, IF ANY, PROVIDED TO 
PERSONS INVOLVED IN INVOLUNTARY CIVIL COMMITMENT 
PROCEEDINGS; AND 

(4} THE SERVICE CAPACITY OF EACH RESOURCE INCLUDING: 

( i) STAFF; 

Commentary 

(ii) SIZE OF RESOURCE OR BED CAPACITY; AND 

(iii} FISCAL ARRANGEMENTS FOR CLIENTS. 

Due to the interdisciplinary nature of conunitrnent proceedings during 

which the "client" is shared by the various units comprising the mental 

health/legal system (i.e., law enforcement, hospitals, courts, the local 

bar, community mental health, and social services}, disciplinary 

parochialism limits the knowledge of and, consequently, the.access to 

less restrictive alternatives. 

The development and preparation of a guide to services potentially 

available to respondents is an important step following the establishment 

of a coordinated, comprehensive mental health system including a 

continuum of services, as required by Guideline 4. If the least 
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restrictive alternative doctrine is to have any practical meaning on a 

case-by-case basis, it is important that court officials, attorneys, 

mental health personnel, social service personnel, law enforcement 

officers, and others involved in the involuntary civil commitment process 

have access to current information about available facilities that are 

alternatives to hospitalization. The proposed guide should be updated 

regularly by a local mental health association or agency that has regular 

access to the services available to respondents. 19 

6. Interdisciplinary Cooperation 

ALL AGENCIES, SERVICES, ANO FACILITIES INVOLVED IN THE 
INVOLUNTARY CIVIL COMMITMENT PROCESS SHOULD CONVENE 
PERIODIC MEETINGS OF AN INTERDISCIPLINARY GROUP OF 
REPRESENTATIVES. THESE MEETINGS SHOULD PROVIDE A 
FORUM FOR DISCUSSION OF THE ROLE AND FUNCTION OF EACH 
ACTOR IN THE PROCESS AND OF PROBLEMS, AND THEIR 
POSSIBLE SOLUTIONS, ARISING IN THE PROCESSING OF 
RESPONDENTS. THIS GROUP SHOULD ENCOURAGE LINKAGES, 
COORDINATION, ANO COOPERATION AMONG THE ACTORS IN THE 
CIVIL COMMITMENT PROCESS IN ORDER TO PROTECT AND 
FUTHER RESPONDENTS' RIGHTS AND INTERESTS IN LIBERTY 
AND TREATMENT IN THE LEAST RESTRICTIVE ALTERNATIVE. 

Commentary 

In most cities throughout the country, linkages, coordination, and 

cooperation among the various actors involved in the involuntary civil 

corrmitment process are, at best, in the fonnative stages. The prehearing 

portion of the commitment process, for example, involves conplex 

interorganizational factors, shifting authorities, and unfocused 

19. Keilitz & McGraw have recorrmended the development of such a guide to 
comprehensive services in Milwaukee County. An Evaluation of 
Involuntary Civil Commitment in Milwaukee County (1983). 

337 



responsibilities as a case moves through the process toward a judicial 

hearing. The court usually becomes actively involved in a case only 

after law enforcement officers, miental health prfoessionals, and 

attorneys have made both fonnal and infonnal determinations regarding the 

validity of the commitment of an individual. From the perspective of one 

component of the mental healthnegal system, processing procedures might 

be equitable, efficient and understandable, but these same procedures may 

be onerous, complex, and meaningless to another component with different 

goals and operations. 

Periodic meetings of an interdisciplinary group should provide a 

forum for finding creative solutions to processing problems by 

accommodating the duties and responsibilities of the various components 

represented. For example, law enforcement and detention facility 

representatives might discuss the difficulties of transporting 

respondents to the facility and transferring custody. Also, larger 

questions such as the overall access to the involuntary commitment 

process by means of the emergency or non-emergency routes might be 

discussed by the entire group. Many such questions cannot be adequately 

addressed from the perspective of only one component of the mental 

healthnegal system. A broad overview that recognizes the important 

effects of a change in the operation of one component upon another 

component is often necessary. 

7. Screening Before Involuntary Detention 

REGARDLESS OF WHETHER COMMITMENT PROCEEDINGS ARE 
INTITIATED ON A NON-EMERGENCY OR EMERGENCY BASIS, 
PRELIMINARY SCREENING OF ALL RESPONDENTS SHOULD BE 
ACCOMPLISHED BY A COMMUNITY-BASED MENTAL HEALTH CARE 
AGENCY BEFORE A RESPONDENT IS ORDERED TO UNDERGO 
INVOLUNTARY TREATMENT ANO CARE. 
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Commentary 

Formal civil commitment proceedings generally follow rather than 

precede attempts to place a respondent into treatment and care less 

restrictive settings than a mental hospita1. 20 Only a smali minority 

of respondents are subject to involuntary civil commitment processes 

beyond short-tenn detention. Therefore the events prior to a formal 

civil commitment hearing may have more bearing on the equity, 

effectiveness and efficiency of, and public satisfaction with, a 

commitment system than the events in the subsequent stages of the 

commitment process. Systems that provide for a prompt, reliable, and 

thorough preliminary screening procedure, and a diversion of appropriate 

cases at the earliest stages of the commitment process, would appear to 

protect both the liberty interests of respondents and the pocketbooks of 

taxpayers. 21 

The initial decisions regarding a respondent's entry into the mental 

health/legal system entail much more than a determination of whether the 

legal and psychosocial criteria for involuntary civil commitment have 

been met. Good decisions are based on knowledge of the mental health 

delivery system in a particular locale, including the conditions of 

accessible mental health facilities, the availability of less restrictive 

alternatives for particular classes of respondents (e.g., gravely 

disabled individuals who are harmless to others), and the budgetary 

20. See Hoffman & Foust, supra note l, at 1139 ("The unworkability of 
TeSs restrictive alternatives, and not the failure to consider them, 
ultimately leads to most commitment proceedings."). 

21. See, Institute on Mental Disability and the Law, Provisional 
Substantive and Procedural Guidelines for Involuntary Civil 
Commitment {1982), at II-7 to II-14. 
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constraints on the portions of th1~ mental health system likely to be 

involved with a particular class of repondents. They also involve an 

understanding of the mechanisms for linking together the courts, law 

enforcement agencies, social service agencies, and the units of the 

mental health system in cooperative strategies to achieve the highest 

quality of treatment. 22 

In an apparent recognition of the importance of the initial stages of 

the involuntary civil commitment proceedings, the Arizona legislature 

provided for the prepetition screening of all applications for 

court-ordered mental health evaluations of potential candidates for 

involuntary civil commitment. Prepetition screening is the review of 

each application requesting court-ordered evaluation, including "an 

investigation of facts alleged in such application, an interview with 

each applicant and an interview, if possible, with the proposed 

patient. 1123 The purposes of the screening, performed by a health care 

agency licensed by the Arizona Department of Health Services, 24 are to 

determine whether there is reasonable cause to believe the allegations in 

the application for court-ordered mental health evaluation (i.e., that 

the respondent is a fit subject for involuntary mental health treatment 

and care) and to attempt to persuade the respondent to undergo, on a 

voluntary basis, mental health evaluation or other mental health services 

less restrictive than involuntary inpatient hcspitalization. 25 

22. Id., at II-13. 

23. Ariz. Rev. Stat. Ann. §36-501.23 (19 ). 

24. Id. §36-501.28. 

25. Id. §36-501.23; see also §36-521. 
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Preliminary screening may be conducted, for example, by community 

mental health centers and by crisis intervention teams associated with 

the centers. Screening may begin with a telephone or a personal referral 

to a local community mental health center. Mental health personnel 

receiving the referral may query the informant about the potential 

respondent's current behavior and situation and prior mental health 

history. If it appears that the potential respondent does not meet 

commitment criteria, he or she may be diverted to appropriate mental 

health care services outside of, and presumably less restrictive than, 

the involuntary civil commitment system. If some type of crisis 

intervention or emergency treatment appears appropriate, the mental 

health worker may contact a crisis intervention team to provide 

on-location intervention. As a result of screening by crisis 

intervention teams, many potential respondents may be diverted from 

emergency commitment to some type of voluntary treatment or care. A 

crisis intervention team's decision may be based upon its assessment of 

the legal criteria for involuntary detention and its assessment of the 

respondent's mental condition and environment. Even in the absence of 

statutory provisions for preliminary screening, such as Arizona's, much 

mental health screening and diversion from involuntary civil commitment 

proceedings may occur early in the commitment process. 26 

The mental health law in most states27 provides two major means for 

intiating the involuntary commitment of a respondent--emergency and 

26. Milwaukee report (this volume), notes 51-53 and accompanying text# 

27. See Institute supra note 21, at II-7 to II-8; for a specific example 
see, Cal. Welf. & Inst. Code §§5150-5157, 5200-5213; see also 
'ReTlitz, Fitch & McGraw, A Study of Involuntary Civil--COrnimtiTient in 
Los Angeles County, 14 Southwestern L. R. 238, 246 (1984). 
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non-emergency. The first is characterized and differentiated from the 

latter by the actual or perceived need for immediate mental health or 

medical intervention. This immediate action may include temporary 

involuntary detention without judicial order or approval, and often 

crisis intervention by mental health or law enforcement personnel. 

Non-emergency procedures, on the other hand, are generally more 

deliberate and typically require a formal application to the court, 

judicial review of the application, and a subsequant court order for 

detention of the respondent for some type of mental health intervention. 

Although estimates vary, 28 fewer respondents proceed toward involuntary 

civil commitment along the non-emergency routes than proceed along the 

emergency routes. Emergency commitment, perhaps because it is perceived 

to be the easiest way to get a person hospitalized against his or her 

will, without invoking the procedural safeguards present along the 

non-emergency commitment route, is the predominant commitment route in 

many states, especially in big cities. 29 Our studies in New York City, 

Chicago, and Los Angeles strongly suggest that the emergency route is 

very often used when clearly no emergency actually exists. 30 

By requiring preliminary screening regardless of whether the 

commitment proceedings are initiated on a non-emergency or emergency 

basis, this guideline recognizes that only a small minority of 

respondents may fail to benefit from some type of preliminary screening 

28. See Tucson Report (this volume), note 115 and accompanying text. 

29. Keilitz & Van Ouizend, Current Trends in the Involuntary Civil 
Commitment of Mentally Disabled Persons, Rehabilitation 
Psychology ___ (1n press). 

30. See Institute, supra note 21, at II-7 to II-9. 
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before they are transported to a hospital on an emergency basis. We 

strongly suspect that the non-emergency route is avoided in favor of the 

emergency route in many cases simply because it is a more direct, less 

onerous undertaking for those seeking to force another into treatment, 

not necessarily because an emergency exists. No diversion to less 

restrictive alternatives can occur if procedures for preliminary 

screening before hospitalization exist only along the non-emergency 

route, as is the case in most states. 31 

It makes little sense to provide preliminary screening along the 

route which is seldom travelled, and to fail to do so along the route to 

involuntary civil commitment along which most respondents travel. The 

opportunity for preliminary screening should occur in all cases, and that 

opportunity should only be limited, not entirely eliminated, in emergency 

cases. 

The statutory mechanisms, if not the practice, for this type of 

preliminary screening of all cases, emergency or non-emergency, seems to 

be in place in Virginia. Any responsible person may initiate the process 

of involuntary civil commitment by requesting that a respondent appear 

before a district court judge, magistrate, or special justice. 32 A 

judge or special justice must be available to consider requests for 

temporary detention orders seven days a week, twenty-four hours a 

day. 33 If the judge or magistrate has probable cause to believe that 

the respondent meets commitment criteria, he or she issues an order for 

31. See, e.g., Tucson Report {this volume). 

32. Williamsburg-James City County Report {this volume), note 89-90 and 
accompanying text. 

33. Id. at notes 98-104 and accompanying text. 
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temporary detention of the respondent. 34 Determining whether probable 

cause exists to issue a detention order affords the opportunity for 

consideration of the appropriateness and availability of less restrictive 

alternatives to the detention and possible involuntary hospitalization of the 

individual. The judge or magistrate may issue a detention order based upon 

the advice of a mental health professional or upon his or her own motion, 

based on probable cause. Although a number of factors influence the judge's 

decision, the expertise of the person requesting the temporary detention 

order probably carries the most weight. When a mental health professional or 

law enforcement officer whose judgment has been reliable in the past 

recommends or requests a detention order, the judge almost automatically 

issues the order. When a family member requests a detention order, however, 

the judge usually requires a prescreening report from a community mental 

health center which is responsible for screening of all allegedly mentally 

ill adults or mentally retarded persons who reside in the area. Hence, 

judges usually consult with a mental health professional regarding the 

appropriateness of detaining the individual prior to ordering detention. 

Also, the judge or magistrate, when the respondent appears before him or her, 

"shall afford such person an opportunity for voluntary admission. 1135 

Although the judge or magistrate, may, in practice, issue an order for the 

detention of the respondent without affording him or her the opportunity to 

undergo less restrictive mental health intervention, the framework for 

performing preliminary screening, regardless of the commitment route, exists 

in Virginia's mental health statute. 

34. Id. at notes 89-90 and accompanying text. 

35. Va. Code §37.1-67.l (Repl. Vol. 1976 & Cum. Supp. 1983}. 
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I 
I a. Screening Agents and Their Functions 

(A} COMMUNITY-BASED SCREENING AGENTS, OR GATEKEEPERS, 

I SHOULD FUNCTION AT THE THRESHOLD OF INVOLUNTARY 
CIVIL COMMITMENT PROCEEDINGS AND MAKE INFORMED 
DECISIONS ABOUT WHETHER INVOLUNTARY CIVIL 

I 
COMMITMENT SHOULD BE PURSUED ALONG EMERGENCY OR 
NONEMERCENCY ROUTES IN A PARTICULAR C:~SE, OR 
WHETHER LESS RESTRICTIVE ALTERNATIVES SHOULD BE 

I 
CONSIDERED. 

(8) GATEKEEPERS SHOULD BE MENTAL HEALTH PROFESSION-
ALS, OR COURT PERSONNEL WORKING IN COOPERATION 

I WITH MENTAL HEALTH PROFESSIONALS, EXPERIENCED IN 
THE DIAGNOSIS OF MENTAL ILLNESS AND FACILE IN 
APPLYING THE LEGAL, PSYCHOLOGICAL, AND SOCIAL 

I 
CONSTRUCTS USED IN MAKING DECISIONS CONCERNING 
DETENTION PURSUANT TO INVOLUNTARY HOSPITALIZATION, 
RELEASE, AND ALL INTERMEDIATE ALTERNATIVES. 

I 
GATEKEEPERS SHOULD HAVE THE AUTHORITY TO ORDER 
INVOLUNTARY DETENTION AND TO REQUEST AMBULANCE OR 
POLICE ASSISTANCE FOR TRANSPORTING RESPONDENTS TO 
AND FROM APPROPRIATE MENTAL HEALTH FACILITIES. 

I {C) WHEN A CCMMUNITY MENTAL HEALTH AGENCY OR SOME 
OTHER HEALTH CARE AGENCY (HEREINAFTER "PORTAL") 

I 
RECEIVES A REQUEST FOR AN APPLICATION FOR 
INVOLUNTARY COMMITMENT, A GATEKEEPER SHOULD: 
{l) Ir+'IEDIATELY DETERMINE WHETHER TO PURSUE 

I 
COMMITMENT PROCEEDINGS, OR TO ADVISE THE 
APPLICANT TO SEEK ALTERNATIVES; (2) IF SUCH 
ALTERNATIVES ARE NOT PURSUED BY THE APPLICANT, 
ASSIST THE APPLICANT IN COMPLETING THE 

I APPLICATION FOR INVOLUNTARY COMMITMENT; AND (3) 
REVIEW AND INVESTIGATE THE APPLICATION AND SCREEN 
THE RESPONDENT. 

I (D) INVESTIGATION AND REVIEW OF THE APPLICATION 
SHOULD INCLUDE THE FOLLOWING: (1) REVIEW AND 

I 
ASSESSMENT OF THE RELIABILITY AND CREDIBILITY OF 
ALL FACTUAL INFORMATION CONTAINED IN THE WRITTEN 
APPLICATION, (2) INTERVIEWS OF THE APPLICANT AND 
AVAILABLE WITNESSES WHO HAVE KNOWLEDGE OF THE 

I RESPONDENT THROUGH PERSONAL INFORMATION. 

SCREENING SHOULD INCLUDE A PERSONAL INTERVIEW 

I WITH THE RESPONDENT WHEREUPON A DETERMINATION IS 
MADE TO PURSUE INVOLUNTARY CIVIL COMMITMENT OR TO 
DIVERT THE RESPONDENT TO LESS RESTRICTIVE 

I 
TREATMENT AND CARE. THE INTERVIEW SHOULD BE 
CONDUCTED AT A COMMUNITY PORTAL AT A SPECIFIC 
TIME AND DATE OR, IF THE RESPONDENT IS UNWILLING 

I 
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OR UNABLE TO COME TD THE PORTAL, AT THE RESIDENCE 
OR OTHER LOCATION OF THE RESPONDENT OR, IF A 
PERSONAL FACE-TO-FACE INTERVIEW CANNOT BE 
ARRANGED WITHIN THE PRESCRI3ED TIME LIMITS, THE 
INTERVIEW MAY BE CONDUCTED BY TELEPHONE. THE 
INTERVIEW SHOULD INCLUDE: ( 1) GIVING THE 
RESPONDENT A COPY OF THE COMPLETED APPLICATION 
AND AN ORAL EXPLANATION OF THE NATURE, PURPOSE, 
AND POSSIBLE CONSEQUENCES OF THE INTERVIEW; (2) 
WRITTEN NOTICE AND ORAL EXPLANATION OF ALL RIGHTS 
PRESCRIBED BY LAW, AND AN OFFER OF ASSISTANCE TO 
THE RESPONDENT TO REALIZE THOSE RIGHTS; AND (3) 
MENTAL HEALTH SERVICES SUCH AS CRISIS 
INTERVENTION, COUNSELING, MENTAL HEALTH THERAPY, 
AND OTHER PSYCHIATRIC, WELFARE, PSYCHOLOGICAL, 
AND LEGAL SERVICES AIMED AT AVOIDING UNNECESSARY 
AND INAPPROPRIATE INVOLUNTARY HOSPITALIZATION AND 
PROVIDING CARE AND TREATMENT IN THE LEAST 
RESTRICTIVE SETTING. 

(E) AT THE COMPLETION OF THE INVESTIGATION, REVIEW, 
AND SCREENING, THE GATEKEEPER SHOULD AGAIN 
DETERMINE WHETHER TO PURSUE COMMITMENT 
PROCEEDINGS, TO DIVERT THE CASE TO SOME 
ALTERNATIVE TREATMENT OR CARE, OR TO TERMINATE 
ANY FURTHER ACTIONS IN THE CASE. 

IF THE GATEKEEPER DETERMINES THAT THE RESPONDENT 
MEETS THE COMMITMENT CRITERIA AND THAT THE 
RESPONDENT CANNOT BE SERVED IN A SETTING LESS 
RESTRICTIVE THAN THAT PROVIDED BY HOSPITALIZATION 
WITHOUT GIVING RISE TO IMMEDIATE AND SUBSTANTIAL 
RISKS TO THE RESPONDENT OR OTHERS, THE GATEKEEPER 
SHOULD CAUSE THE RESPONDENT TO BE TAKEN TO A 
MENTAL HEALTH FACILITY PURSUANT TO INVOLUNTARY 
COMMITMENT. 

(F) THE GATEKEEPER SHOULD SUBMIT A REPORT OF THE 
REVIEW, INVESTIGATION, AND SCREENING TO THE COURT 
WITH THE APPLICATION FOR INVOLUNTARY CIVIL 
COMMITMENT. 

Commentary 

The decision by mental health personnel or police to initiate the 

involuntary civil commitment process, in most jurisdictions, invariably 

causes an individual some curtailment of liberty, loss of rights, and 

stigma of being labeled "mentally ill. 11 Thorough mental health screening 
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and evaluation and judicial review of a case before detention and 
~r 

hospitalization has remained a matter of theory.~0 

This guideline encourages the accomplishment of reviewing, 

investigating, and screening, of mental health cases by gatekeepers 

before a respondent is taken into custody pursuant to involuntary civil 

commitment. In all cases, gatekeepers should review and investigate 

applications for involuntary civil commitment and screen respondents to 

avoid unnecessary detention and hospitalization when (1) there are 

inadequate grounds to believe that the respondent presents a likelihood 

of serious hann to self or others as a result of mental disorder, and (2) 

when there are less restrictive alternatives for care and treatment 

available to the respondent. The review, investigation, and screening 

should be completed prior to custody-taking and detention, unless a 

gatekeeper, or a peace officer upon consultation with a gatekeeper, 

determines that immediate detention is necessary to prevent serious hann 

to the respondent or others. In such emergency cases, at least telephone 

contact and consultation between a gatekeeper and a peace officer should 

establish the necessity for immediate detention. 

The development of mechanisms for screening, investigation, and 

review of cases before a formal judicial hearing takes place should be 

achieved by a cooperative effort involving mental health practitioners, 

court personnel, and to a lesser extent, law enforcement officials. 

36. "The majority of courts addressing the issue of whether there is a 
right to a probable-cause hearing in civil commitment proceedings, 
implicitly acknowledge the need for a hearing before a non-emergency 
admission is made, but primarily address the arguments for or against 
a prompt probable-cause hearing soon after the initial detention." 4 
Mental Disability Law Reporter, 290 (1981 emphasis added). 
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Review and investigation of case!S, and screening and diversion of 

respondents from involuntary hospitalization, serve the interests of the 

respondent, the applicant or petitioner, the court, and the taxpayer. 

The respondent's interests are met by the avoidance of unnecessary 

detention and involuntary hospitalization, as well as his or her interest 

in access to less restrictive mental health care and treatment. The 

applicant or petitioner's interests are served by providing immediate 

support and assistance for a person whom he or she believes is incapable 

of caring for him or herself, and by providing an education resource 

during a time of crisis. The courts and the community are served by a 

more efficient and economical allocation of resources. 

9. Diversion at Various Points 

LAW ENFORCEMENT PERSONNEL, MENTAL HEALTH PROFESSIONALS, 
SOCIAL WORKERS, JUDGES, AND OTHERS IN THE POSITION TO 
EFFECT THE INVOLUNTARY CIVIL COMMITMENT PROCESS AT ITS 
VARIOUS STAGES, SHOULD HAVE KNOWLEDGE OF, AND BE ABLE 
TO DIVERT RESPONDENTS TO, LESS RESTRICTIVE ALTERNA­
TIVES AT ANY OF THE VARIOUS POINTS AT WHICH THESE 
AGENTS OPERATE. 

Commentary 

Although the state should bear the burden of demonstrating that the 

course of treatment and care it advocates is the least restrictive 

alternative, as required by Guideline 15, all the agents along the route 

toward hospitalization should be able to divert respondents to the least 

restrictive alternative. Just as mental illness and dangerousness are 

generally considered as appropriate criteria applicable to all stages of 

the commitment proceedings, the infonned determination of the least 

restrictive alternative should be viewed as an integral part of the 

decision making of those agents whose responsibility it is to move 

respondents along the route to involuntary civil commitment. 
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A REQUIREMENT THAT INVOLUNTARY CIVIL COMMITMENT BE 
CONSISTENT ~HTH THE LEAST RESTRICTIVE ALTERNATIVE 
DOCTRINE SHOULD BE INCORPORATED AS PART OF THE 
COMMITMENT CRITERIA FORMALLY BY STATUTE OR COURT RULE 
OR INFORMALLY AS A MATTER OF PRACTICE. 

Conmentary 

Some commentators believe that the particular wording of statutory 

criteria will have little bearing on practice and that mental health 

personnel, judges, and juries will continue to do as they wish and use 

involuntary civil commitment based on their own biases and preconcep­

tions. 37 In our view, the skeptism about the value of modifying terms 

such as "mental il 1 ness 11 or 11 dangerousness 11 in the substantive commitment 

criteria may be justified if only because some evidence exists that such 

changes have had relatively little impact on practice. Such skeptism 

about introducing precise language requiring the application of the least 

restrictive alternative doctrine may not justify similar criticism. 

While definitional problems abound in the legislative and judicial 

construction of the least restrictive alternative doctrine, the elements 

of the definition have not been subject to the bickering among civil 

libertarians, mental health professionals, and others regarding the 

traditional commitment criteria of mental illness and dangerousness. 

Thus,. while we do not expect that those law enforcement personnel, mental 

health professionals, and social service providers primarily affecting 

the involuntary civil commitment process will ever pay as much attention 

37. See Stromberg & Stone, A Model State Law on Civil Commitment of the 
Mentally Ill, 20 Harvard Journal on Legislation 274, 285 (1983); 
Institute supra note 3, at I-4; Keilitz & McGraw, supra note 19, at 
l 00-1 02. 
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to the statutory criteria for involuntary civil connnitment that legai 

advocates would like them to, th1~ least restrictive alternative 

doctrine's expression in the statutory criteria would, if nothing else, 

alluminate the importance of the doctrine at the various stages of the 

connnitment proceeding. Most jurisidictions reproduce the language of the 

statutory criteria in the initial petitions and applications invoking the 

commitment court's jurisdiction. If nothing else, the incorporation of 

the least restrictive alternative doctrine within the statutory 

connnitment criteria would cause such an advertisement of the doctrine in 

the paperwork that must move in tandem with the commitment proceedings. 

Virginia serves as an example of a state that has formally 

incorporated the least restrictive doctrine into its connnitment 

criteria. A respondent may be connnitted only if he or she is an imminent 

danger to him of herself or others as a result of mental illness or is 

seriously mentally ill and substantiably unable to care for him or 

herself, and if the alternatives to institutional confinement and 

treatment were investigated and deemed not suitable. 38 

38. Williamsburg-James City County Report {this volume}, note 153 and 
accopmanying text. Although a substantial majority of state 
legislatures require their courts to consider alternatives to 
hospitalization prior to or at the time of involuntary civil 
commitment {see notes 78-84 and accompanying text, Williamsburg-James 
City County Report, this volume}, only eight states have incorporated 
the least restrictive alternative doctrine as part and parcel of 
their connnitment criteria. For example, in Utah, a respondent may 
not be involuntarily hospitalized if "[t]here is no appropriate less 
restrictive alternative to a court order of hospitalization." Utah 
Code Ann. §64-7-36{10}{d} {Supp. 1983)]; see Alaska Stat. 
§47.30.730{a){2} {Supp. 1983); Hawaii Rev:-Stat. §334-60{b){l){c) 
{Supp. 1979); Me. Rev. Stat. Ann. tit. 34, §2251{7) {1964); Mo. Ann. 
Stat. §632.335{4) {Vernon Supp. 1984); N.M. Stat. Ann. §43-l-12(c) 
(Repl. Pamphlet 1979); Tenn. Code Ann. §33-604 (Supp. 1983); and Va. 
Code §37.1-67.3 {Cum. Supp. 1983). 
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I 11. Vo 1 untary Admission 
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RESPONDENTS WHO HAVE BEEN COMMITTED INVOLUNTARILY TO 
INPATIENT TREATMENT SHOULD aE ABLE TO CONVERT TO 
VOLUNTARY INPATIENT ADMISSION STATUS AT ANY TIME IF 
THE DIRECTOR OF THE TREATMENT FACILITY OR HIS OR HER 
DESIGNEE DETERMINES THAT THE CONVERSION IS APPROPRIATE 
AND MADE IN GOOD FAITH. 

Commentary 

A respondent who willingly and ably chooses to become a voluntary 

patient in a hospital to which he or she has been committed on an 

involuntary basis should be granted this request as expeditiously as 

I possible. Therapeutic efforts are probably enhanced when a patient 

I 
I 
I 
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I 
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voluntarily cooperates in a treatment program. 39 In most 

jurisdictions, voluntary admission status is generally less restrictive 

than involuntary admission status in tenns of length of mandatory 

treatment and the treatment setting. For example, in Virginia 

respondents who choose to convert to involuntary admission status must 

accept treatment for a minimum of five days, whereas respondents 

committed involuntarily are subjected to treatment for up to 180 

days. 40 After seventy-two hours, the respondent turned voluntary 

patient may give the hospital forty-eight hours notice that he or she 

wishes to leave the hospital. The forty-eight period permits the 

hospital to file a petition for an involuntary commitment. Eastern State 

Hospital in Williamsburg, Virginia rarely confines a voluntary patient to 

a locked ward; involuntary patients usually stay on a locked ward 

39. Stromberg & Stone, supra note 3, at 328. 

40. Williamsburg-James City County Report (this volume}, notes 146-148 
and accompanying text. 
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anywhere from ten to fourteen days. Hospital officials explained that 

this initial restrictive setting is necessary to staba1ize involuntary 

patients who, by statutory definition, are a danger to themselves or 

others, or substantially unable to care for themselves. 41 

No doubt, the procedures for conversion from involuntary admission 

status to voluntary status can be abused. Respondents who may be 

inappropriate for voluntary hospitalization may seek to manipulate the 

system by seeking conversion simply in order to request immediate 

discharge. Abuses by respondents can be checked by the guideline's 

requirement that conversions from involuntary to voluntary admission 

status may be prevented by the treatment facilities. 42 On the other 

hand, hospital staff may encourage the election of voluntary admission by 

respondents for reasons other than treatment considerations. 43 Abuses 

of the voluntary conversion by treatment facility staff can be checked by 

requiring respondent's counsel to certify that a patient who has 

requested voluntary admission did so willingly and with full 

understanding of the consequences of his or her action. By means of this 

procedure, the court may be assured by attorneys that respondents are not 

being talked into treatment against their wishes and without a judicial 

hearing. A court may still require a respondent to appear in court so 

41. Id. 

42. For a review of approval and conditions, see Institute, supra note 
21, IV-15 to II-19. 

43. See Keilitz, Involuntary Civil Commitment in Columbus, Ohio 49-51 
('1Ti11iamsburg, Virginia: National Center for State Courts). 
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that the court may be satisfied that the application for voluntary 

admission status was made willingly. 44 

If used appropriately, conversion of respondents from involuntary to 

voluntary hospitalization has advantages for all interested parties and 

is consistent with the least restrictive alternative doctrine. 

Respondents voluntarily admitted generally have more freedom within the 

facility and are able to affect their release more easily than if they 

were involuntarily committed. They also avoid the continuing stigma of 

an involuntary commitment. Because voluntary patients are generally 

favorably disposed toward treatment, that treatment is more likely to be 

successful. In addition, treatment staff avoid the paperwork and hearing 

requinnents of involuntary commiment. 

12. Petitions 

PETITIONS OR APPLICATIONS FOR INVOLUNTARY TREATMENT 
AND CARE, INCLUDING COURT-ORDERED MENTAL HEALTH 
EVALUATIONS PURSUANT TO INVOLUNTARY COMMITMENT, SHOULD 
ALLEGE THAT LESS RESTRICTIVE ALTERNATIVES ARE 
INAPPROPRIATE. 

Commentary 

This guideline requires that petitioners or applicants pursuing the 

involuntary civil commitment of another person bear the initial burden of 

alleging the inappropriateness or undesirability of less restrictive 

alternatives before involuntary hospitalization can occur. Only a 

44. This type of certification procedure to check potential abuse of 
voluntary admissions by mental health staff is in place, by court 
rule, in Chicago. See Zimmennan, Involuntary Civil Commitment in 
Chicago, 43-44 {Williamsburg, Virginia: National Center for State 
Courts 1982). 
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minority of jurisdictions require the petition for commitment to allege 

that alternatives to involuntary hospitalization are unacceptable to 

petitioners.45 Guideline 15 places that burden of proof on the state. 

13. Negotiation and Settlement of Cases. 

(A) ATTORNEYS REPRESENTING RESPONDENTS AND THE STATE 
IN INVOLUNTARY CIVIL COMMITMENT PROCEEDINGS 
SHOULD NEGOTIATE AND SETTLE CASES IN WHICH THE 
THERAPEUTIC AND PREVENTATIVE GOALS OF THE 
PROCEEDINGS CAN BE ACHIEVED BY ALTERNATIVES TO 
INVOLUNTARY COMMITMENT. 

(B) IN THE NEGOTIATION AND SETTLEMENT OF EACH 
APPROPRIATE CASE: 

(1) ATTORNEYS SHOULD ACTIVELY OBTAIN AND 
CONSIDER INFORMATION FROM LAW ENFORCEMENT 
OFFICERS, MENTAL HEALTH PROFESSIONALS, 
PETITIONERS, AND FAMILIES OF RESPONDENTS; AND 

(2) SETTLEMENT PROPOSALS BY THE RESPONDENT'S 
ATTORNEY SHOULD BE THOROUGHLY EVALUATED, 
FIRST BY THE STATE'S ATTORNEY AND THEN BY 
THE COURT. 

(C) POLICIES AND PROCEDURES SHOULD BE DEVELOPED FOR 
MONITORING RESPONDENTS' COMPLIANCE, AND 
RESPONDING TO CASES OF NONCOMPLIANCE, WITH THE 
TERMS AND CONDITIONS OF SETTLEMENTS. 

(D) A SYSTEM SHOULD BE ESTABLISHED SO THAT CURRENT 
INFORMATION IS READILY ACCESSIBLE ABOUT 
COMMUNITY-BASED, LESS RESTRICTIVE TREATMENT AND 
CARE FACILITIES AND PROGRAMS AND THEIR 
WILLINGNESS AND CAPACITY TO ACCEPT RESPONDENTS 
DIVERTED FROM INVOLUNTARY COMMITMENT. 

Commentary 

This guideline encourages the use of negotiation and settlement 

procedures similar to those now evolving in Milwaukee County, Wisconsin. 

Although the settlement process in Milwaukee has sparked much controversy, 

45. See supra note 38; see also Hoffman & Foust, note 1, at 1118, n. 64. 
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in our opinion, this controversy has resulted from aspects of the 

procedures needing refinement, not from the merits of the general process 

itself. The settlement process can ensure that through cooperative 

strategies a respondent is effectively guided to optional treatment and 

care while protecting civil libertarian concerns. 

In Milwaukee, negotiated settlements take two forms: (1) 

"court-ordered vol untary11 agreements (COVs), 46 which result in 

voluntary inpatient status, and (2) stipulated settlements, which result 

in outpatient status. A negotiated settlement results from relatively 

unstructured conferences and negotiations between the attorney 

representing the respondent and the corporation counsel, who represents 

the state. These conferences and negotiations generally occur prior to 

the probable cause hearing, but may follow it. The parties negotiate, 

reach an agreement, and then seek postponement of the probable cause 

hearing or final commitment hearing for a specified time, during which 

the respondent participates in the agreed-upon treatment program. Unless 

the respondent fails to comply with the tenns of the agreement, the 

matter is dismissed at the end of the treatment period. If the 

respondent has failed to comply, the corporation counsel requests that 

the case be reopened~ 

A stipulated settlement may result in the case being held open for up 

to 90 days. Typical conditions of these agreements include outpatient 

administration of psychotropic medication, psychotherapy, vocational 

46~ In I. Keilitz & B.D. McGraw, supra note 19, at 72 n.70, the authors 
suggested that part of the controversy surrounding court-ordered 
voluntary agreements has resulted from the inherently inconsistent 
label used to refer to these agreements. The authors suggested an 
alternative label, such as "stipulated voluntary". 
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rehabilitation, day care, placement in a group home or board-and-care 

facility, social services such as General Assistance or Supplementary 

Security Income, food stamps, 11meals-on-wheels, 11 homemaker services, and 

other conditions peculiar to the case. At the time of the originally 

scheduled probable cause hearing, the parties present the stipulated 

settlement to the court, which usually adopts it as the order of the 

court. 

Under the conditions of a COV, judicial proceedings may be adjourned 

for up to six months or until (1) the respondent's counsel notifies the 

court that his or her client wishes the case to be set for hearing, or 

(2) Milwaukee County Mental Health Complex staff determine that the 

respondent no longer needs inpatient treatment and notify the court to 

that effect, in which case the pending commitment proceedings are 

dismissed. The court orders the COV conditions subject to the approval 

of the treatment staff. Under the resulting "voluntary 11 admission, the 

respondent agrees to cooperate with treatment staff. 

The elements of a proposed settlement are initially fonnu1ated by the 

respondent's counsel. In constructing a proposal, the attorney talks 

with the respondent (usually the evening before the scheduled probable 

cause hearing), detention ward staff, social workers affiliated either 

with the Legal Aid Society or the community services board, and, although 

less frequently, family members and petitioners. Although the 

corporation counsel may investigate alternative arrangements before the 

respondent's counsel presents a proposed settlement, he typically waits 

for that proposal. Once he receives a proposal, he may review it with a 

detention ward psychiatrist and with members of the respondent's family. 

Corporation counsel might then accept the proposal as presented, 
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negotiate modifications of conditions of the proposal, or reject the 

proposal outright and proceed to probable cause hearing. 

Supporters of the negotiated settlement process in Milwaukee state 

that it furthers Wisconsin 1 s legislative policy of assuring access to the 

least restrictive treatment alternative appropriate to the respondent's 

~ needs. Critics argue that it tips the balance too much in favor of the 

I 
I 
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respondent's liberty interests while compromizing much needed treatment 

and care. A criticism aimed at stipulated settlements is that the 

monitoring of a respondent's compliance with outpatient treatment terms 

and conditions is inadequate. 

Lack of resources lies at the root of the monitoring problem. 

Corporation counsel does not have the time or the resources to monitor a 

respondent's compliance with the conditions of a stipulated settlement 

once it is approved by the court. The only real check on compliance 

occurs when petitioners, members of the respondent's family, mental 

health professionals, or others in the community bring a respondent's 

noncompliance to the attention of the corporation counsel. While 

additional resources appear to be the only complete solution to the 

problem, a coordination and linking of existing services, and a 

modification of the legal proceedings to better accomodate the stipulated 

I settlement process, may provide partial solutions. 

I 
I 
I 
I 
I 

14. Orientation and Education for Attorneys 

AN ORIENTATION AND A CONTINUING EDUCATION PROGRAM FOR 
ATTORNEYS SHOULD BE PREREQUISITE TO INCLUSION ON AN 
APPOINTMENT LIST OF RESPONDENTS' ATTORNEYS AND SHOULD 
INCLUDE INSTRUCTION REGARDING (1) THE LEGAL AND 
PRACTICAL APPLICABILITY OF THE LEAST RESTRICTIVE 
ALTERNATIVE DOCTRINE; (2) THE RESPONSIBILITY OF 
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RESPONDENT'S COUNSEL FOR £XPLORING LESS RESTRICTIVE 
ALTERNATIVES ANO FOR OFFERING THESE Al TERNATIVES TO 
THE COURT; (3) THE CONTINUUM OF SERVICES, FROM 
INTENSIVE INPATIENT TREATMENT TO OUTPATIENT CARE, 
AVAILABLE TO RESPONDENTS IN THE COMMUNITY; AND (4} 
ENLISTING THE ASSISTANCE OF MENTAL HEALTH AND SOCIAL 
SERVICE WORKERS IN IDENTIFYING, EXPLORING, AND 
COMMUNICATING LESS RESTRICTIVE ALTERNATIVES TO 
INVOLUNTARY HOSPITALIZATION. 

Commentary 

Because of their infrequent involvement in involuntary civil 

commitment cases, private attorneys are often inexperienced in 

substantive, procedural, and tactical matters involved in these cases. 

One response to this pervasive problem is to establish prerequisites to 

initial and continued inclusion on the list of attorneys from which 

counsel for commitment respondents are appointed. Effective 

prerequisites are an orientation program and a continuing education 

program for potential respondents' counsel. The content and operation of 

these programs should preferably be a joint effort of the judiciary, the 

local .bar, and the mental health system. 

The initial orientation might be as simple as a one-to-one or group 

meeting between a judge and potential appointees to discuss the role and 

functions of respondents' counsel in civil commitment proceedings. 

Similarly, a seminar might be conducted to initiate the orientation 

program. The seminar might be videotaped or audiotaped for presentation 

to attorneys subsequently added to the appointment list. Continuing 

education requirements might also be met by use of tapes of periodic 

seminars. 

The overriding purpose of such an educational program should be to 

ensure that respondents represented by private counsel have a fair 
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mental health treatment in accordance with the least restrictive 
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alternative doctrine. The futherance of this purpose requires that 

respondents• counsel understand their functions as advocates and 

counselors within the civil commitment context. Counsel should 

understand these functions not only on a conceptual level, but also on a 

practical level. The conceptual understanding should be addressed during 

the initial orientation and may require input from the various components 

of the mental health/legal system. The practical understanding should be 

addressed in both the initial and the continuing educatiori programs. 

This would require input from the legal community~ but also from mental 

health treatment providers. When requested by the coordinator of the 

program, treatment providers should provide information concerning the 

types of services and treatment they provide. The legal community should 

provide information concerning the mechanics of the formal and informal 

proceedings. 

15. Burdens of Proof 

(A} THE STATE SHOULD BEAR THE BURDEN OF PROVING THAT 
THE COURSE OF TREATMENT AND CARE IT ADVOCATES, 
FROM THE INITIAL STAGES OF INVOLUNTARY CIVIL 
COMMI™ENT PROCEEDINGS TO EVIDENTIARY HEARINGS ON 
CONTINUED COMMITMENT IS THE LEAST RESTRICTIVE 
ALTERNATIVE. 

(B) ATTORNEYS REPRESENTING RESPONDENTS IN INVOLUNTARY 
CIVIL COMMITMENT PROCEEDINGS SHOULD EXPLORE 
TREATMENT ALTERNATIVES LESS RESTRICTIVE THAN 
INVOLUNTARY HOSPITALIZATION AND SHOULD PRESENT 
THESE ALTERNATIVES TO THE COURT. RESPONDENTS 1 

ATTORNEYS SHOULD ENLIST THE ASSISTANCE OF SOCIAL 
WORKERS IN IDENTIFYING, EXPLORING, AND 
COMMUNICATING LESS RESTRICTIVE ALTERNATIVES. 
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Commentary 

The state should bear not only the burden of proving that the 

substantive involuntary civil cormnitment criteria are met, but also 

should bear the burden of proving that the treatment and care that it 

advocates is the least restrictive alternative appropriate given the 

respondent's condition. Although the burden of proof technically should 

lie with the state, as a practical matter, the burden of identifying and 

exploring alternatives to hospitalization may fall on the respondent's 

counsel. Most mental health statutes do not require the state as part of 

its case in chief to explore treatment alternatives less restrictive than 

that which it advocates. 47 Rather, the ultimate responsibility lies 

with the court to determine whether the state's proposed treatment of the 

respondent or some less restrictive modality is appropriate. Thus, the 

state may have neither the responsibility, nor the incentive, to present 

the court with less restrictive alternatives. Once the state has presented 

its evidence supporting the treatment it advocates, the onus shifts to the 

respondent's counsel to rebut that evidence and to present alternatives to 

the court. The respondent's counsel has the incentive to explore and 

present evidence of less restrictive alternatives to protect his or her 

client's liberty interests. Thus, the shifting of the onus places the 

responsibility for presenting alternatives evidence on the party with the 

incentive to present it. Once the respondent's counsel presents his or her 

treatment evidence, the court should determine whether the state's evidence 

clearly and convincingly outweighs the respondent's evidence. The court 

should then order the least restrictive alternative. 

47. See, Keilitz & McGraw, supra note 19, at 96-97; Hoffman & Foust, 
supra note l, at 1109-10. 
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16. Cross-Examination of Men~a1 Health ~xperts 

ATIORNEYS REPRESENTING RESPONDENTS AT COMMITMENT 
HEARINGS SHOULD CAREFULLY CROSS-EXAMINE EXPERT 
WITNESSES OFFERED BY THE STATE AS PROPONENTS FOR 
INVOLUNTARY HOSP ITAL:ZATION. 

Ccmmentary 

Before actually presenting alternatives evidence to the court, a 

respondent's counsel has opportunities to cross-examine expert witnesses 

presented by the state to support the treatment and care that it 

advocates. Important cross-examination concerns for a respondent's counsel 

include how the witness reached the conclusion that involuntary 

hospitalization is the least restrictive alternative given a respondent's 

disabling condition, and specifically which treatment alternatives the 

witness investigated and why they were insufficient. 

Many attorneys fail to effectively cross-examine mental health experts 

testifying on behalf of the state. 48 In many instances the state may 

present only minimal evidence supporting a particular mode of treatment and 

care. The presentation may consist of nothing more than the state's 

counsel asking the mental health expert, "would you recommend this facility 

for treatrnent?, 11 and the expert responding, 11yes. 1149 Although attorneys 

representing respondents must detennine on a case-by-case basis how and 

whether to cross-examine mental health expert witnesses, the attorneys 

should carefully consider probing such conclusory and cursory treatment 

I evidence. The respondent's attorney may detennine that no explicit 

I 
I 
I 
I 

alternatives were actually considered by the state. 

48. Keilitz & McGraw, supra note 19, at 98. 

49. Id. 
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17. Court Disposition and Revie\ti'. 

AFTER CONSIDERING THE £~IOENC£ ANO ARGUMENTS 
?RESENTED, INCLUO!NG THE TREATMENT PLAN FOR THE 
RESPONDENT, IF ANY, THE COURT SHOULD IMPOSE THE LEAST 
RESTRICTiVE ALTERNATIVE AS DEFINED BY GUIDELINE 1. 

Commentar; 

Involuntary civil commitment is no longer synonymous with placement 

of a respondent in the maximum security ward of a state mental hospital. 

Techniques and settings available for assisting mentally ill individuals 

are increasing in number. Because of the availability of placement 

alternatives, because of the constitutional mandate that the nature and 

duration of a commitment must bear a reasonable relationship to the 

purpose of the commitment, 50 and because a state may not impose any 

greater restrictions on fundamental freedoms than is necessary to serve a 

legitimate state interest, 51 legislatures and courts have increasingly 

recognized the doctrine of the least restrictive alternative. 

Paragraph (A) of this guideline is in accordance with that trend. It 

calls upon the court to select the least drastic means available. This 

does not mean that the judge must decide the appropriate dosages of the 

drugs to be administered, or the intensity of therapy. Rather, it 

requires the court to consider the types of settings (e.g., maximum 

security ward, non-secure ward, outpatient community mental health care), 

and the broad classes of therapy and services proposed, and to select the 

one(s) that best addresses the respondent's needs and problems, and that 

50. See, Jackson v. Indiana, 406 U.S. 715 (1972); O'Connor v. Donaldson, 
422" U.S. 563 (1975). 

51. See, e.g., Shelton v. Tucker, 364 U.S. 479 (1960); Lake v. Cameron, 
10i:T F-:-2Cr"657 (1966). 
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intrudes least upon the respondent's freedom of action and bodily 

integrity. 52 

18. Outoatient Treatment and Care 

(A) WHENEVER APPROPRIATE, INVOLUNTARY OUTPATIENT 
TREATI~ENT OR A COMBINATION OF OUTPATIENT AND 
INPATIENT TREATMENT AND CARE SHOULD BE ORDERED BY 
THE COMMITMENT COURT AS A LESS RESTRICTIVE 
ALTERNATIVE TO INVOLUNTARY INPATIENT 
HOSPITALIZATION. 

(B) THE DIRECTOR OF THE MENTAL HEALTH CARE FACILITY 
PROVIDING INVOLUNTARY OUTPATIENT TREATMENT AND 
CARE, OR HIS OR HER DESIGNEE, SHOULD HAVE THE 
RESPONSIBILITY OF SUPERVISING RESPONDENTS ORDERED 
TO UNDERGO OUTPATIENT TREATMENT AND CARE AND 
MONITORING THEIR COMPLIANCE WITH THE TREATMENT 
PLAN. THE DIRECTOR OR DESIGNEE MAY REVOKE THE 
OUTPATIENT TREATMENT STATUS OF ANY RESPONDENT WHO 
FAILS TO COMPLY WITH THE OUTPATIENT TREATMENT 
PLAN. 

Cornrne n ta ry 

Most jurisdictions do not have dispositional options lying between 

the extremes of involuntary inpatient hospitalization and outright 

release of a respondent. 53 This guideline urges the consideration of 

less restrictive alternatives to involuntary hopsitalization whenever 

possible without ignoring the possibility that those alternatives may 

prove to be unsuccessful or become inappropriate at some future time. 

52. See e.g., Chambers, Alternatives to Civil Commitment of the Mentally 
ffi:--practical Guides and Constitutional Imperatives, 70 Michigan 
Law Review, 1107 (1972); Shapiro, Legislating the Control of Behavior 
Control: Autonomy and Coercive Use of Organic Therapies, 47 Southern 
Califronia Law Review, 237 (1974). 

53. See Miller & Fiddleman, Outpatient Commitment: Treatment in the 
I'east Restrictive Environment, 35 Hospital and Community Psychiatry 
147 ( 1984). 
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In what is perhaps the most rE!cent development of the least 

restrictive alternative doctrine in mental health law, some states have 

provided specific alternatives to involuntary hospitalization in their 

mental health statutes, including court-ordered treatment in community 

mental health centers and nursing homes, and release from involuntary 

hospitalization contingent on compliance with a program of outpatient 

treatment. 54 For example, Arizona's Mental Health Services Act, as 

amended in 1983, permits the court to order treatment and care in 

non-hospital settings. Following a judicial hearing, courts in Arizona 

have four dispositional options: release of the respondent if the 

commitment criteria have not been met by clear and convincing evidence; 

or outpatient treatment, inpatient treatment, and a combination of 

outpatient and inpatient care if the commitment criteria have been 

met. 55 The court must consider all available and appropriate 

alternatives for the treatment and care of the respondent. But it may 

order outpatient or a combination of outpatient and inpatient treatment 

only if: (a) the prescribed treatment is indeed more appropriate; (b) 

the respondent does not require continuous inpatient hospitalization; (c) 

the respondent will follow the treatment plan; and (d) the respondent is 

not likely to become dangerous or suffer serious health consequences as a 

result of following the prescribed treatment plan. 56 

The success of treatment less restrictive than involuntary intensive 

hospitalization and care depends, to a large extent, upon the cooperation 

54. Id. 

55. Ariz. Rev. Stat. Ann. §36-540.A (19 ); see also, Cal. Welf. & Inst. 
Code §5305 (West Supp. 1983). 

56. Id. §36-540. B. 

364 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

of the respondent. In Arizona, the court may order outpatient or a 

combination of outpatient and inpatient treatment only if it is presented 

with a written treatment plan, 57 which includes: (a) a statement of 

the respondent's needs for ~edication, supervision, and assistance in 

obtaining basic needs such as employment, food, clothing, or shelter; (b) 

the address of the residence where the respondent is to live and the name 

of the individual in charge of the residence; (c) the name and address of 

the responsible person or agency assigned to supervise outpatient 

treatment and the authority of that person or agency in carrying out the 

tenns of the treatment plan; and (d) the conditions for continued 

outpatient treatment. 58 

Despite a growing emphasis on treatment and care in the least 

restrictive setting, outpatient treatment and care has been hampered by 

the reluctance of community-based treatment facilities to treat unwilling 

patients. 59 Also, most jurisdictions fail to adequately provide for 

remedial measures when less restrictive treatment and care fails. 60 

Perhaps in recognition of the disinclination of community mental health 

facilities to treat involuntary patients on an outpatient basis and the 

need for monitoring and supervision of outpatient treatment, Arizona's 

Mental Health Services Act provides for a number of procedures aimed at 

assuring a continuity and linkage between the commitment court and the 

treatment facility. The individual assigned to supervise the treatment 

program must be notified at least three days before a treatment referral, 

57. Id. 

58. Id. §§36-540.B.2, 36-540.01. 

59. Miller & Fiddleman, supra, note 53, at 150. 

60. Hoffman & Foust, supra note 1, at 116. 
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and the medical director making tile referral and the prospective 

treatment supervisor must share relevant information about the respondent 

to provide a continuity of servi cE~s. 61 The court may provide a hearing 

or amend its order for outpatient or a combination of outpatient and 

inpatient treatment if the respondent fails to comply with the treatment 

plan or if it is determined that the respondent needs inpatient 
62 treatment. If the respondent refuses to comply with an amended order 

for inpatient treatment, the court may order the respondent to be taken 

into protective custody and transported to an inpatient facility.63 

19. Treatment Close to Respondent's Community 

WHENEVER POSSIBLE, INVOLUNTARY TREATMENT AND CARE 
SHOULD BE PROVIDED IN OR BY A LOCAL MENTAL HEALTH 
TREATMENT AGENCY GEOGRAPHICALLY CONVENIENT FOR THE 
RESPONDENT. 

Commentary 

All other factors being equal, a treatment setting far removed from a 

respondent's family and community is more restrictive than one closer to the 

respondent's normal residence that allows the respondent to maintain his or 

her social ties. As important as these social ties may be to the success of 

a program of treatment and care, the authors of one study suggest that 

commitment judges 11 do not accord high priority to the availability of the 

patient's family, their attitude towards the patient, or to the proximity of 

the treatment facility to the patient's community or family. 1164 

61. Id. §36-540.D.3. 

62. Id. §36-540.D.4. 

63. Id. 

64. Hoffman & Foust, supra note 1, at 1137. 
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Arizona and New Mexico are among only a few states that have given 

explicit statutory expression to the principle reflected in this 

guideline by requiring that an initial period of involuntary treatment be 

in a mental health treatment facility geographicaliy convenient for the 

respondent. In Arizona, whenever a court orders a respondent to undergo 

involuntary treatment and care, he or she must generally be treated and 

cared for at least twenty-five days in a local mental health treatment 

agency prior to admission to the state hospital located in Phoenix, 

unless the respondent is already in the state hospital at the time of the 

court order. 65 The court may immediately hospitalize the respondent at 

the state hospital only if it finds that: (a) the respondent's condition 

and history demonstrate that he or she will not benefit from the local 

treatment and care; (b) the state hospital provides a program specific to 

the respondent's needs which is unavailable in the local agency; or (c) 

no local mental health care facility is readily available to the 
66 respondent. 

New Mexico, one of five states that define the meaning of a least 

restrictive setting in their mental health statutes, 67 has implied the 

thrust of this guideline in defining the meaning of the phrase 

"consistent with least drastic means principle. 1168 Treatment and care 

are to be provided "at a suitable available facility closest to the 

client's place of residence. 1169 

65. Ariz. Rev. Stat. Ann. §36.541 (19 ). 

66. Id. 

67. Williamsburg/James City County Report (this volume), at note 79. 

68. N.M. Stat. Ann. §43-1-3(0) (1978). 

69. Id. 
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20. Release and Conditional Outpatient Treatment 

(A) AT ANY TIME WITHIN A PERIOD OF COURT-ORDERED 
COMMI7iV!ENT TO HJP,U. TI ENT HOSPITALIZATION, THE 
DIRECTOR OF THE MENTAL HEALTH CARE FACILITY 
PROVIDING INPATIENT TREATMENT, OR HIS OR HER 
DESIGNEE, MAY, IN APPROPRIATE CASES, ORDER 
CONDITiONAL OUTP.t\TIENT TREATMENT OR A COMBINATION 
OF PROVISIONAL OUTPATIENT TREATMENT AND INPATIENT 
TREATMENT. 

(B) THE DIRECTOR OR DESIGNEE SHOULD HAVE THE 
RESPONSIBILITY OF MONITORING AND SUPERVISING THE 
RESPONDENT. HE OR SHE MAY REVOKE THE CONDITIONAL 
OUTPATIENT STATUS IF THE RESPONDENT FAILS TO 
COMPLY WITH THE CONDITIONS OF THE OUTPATIENT 
PROGRAM. 

Commentary 

This guideline recognizes that consideration of the entire continuum 

of mental health and social services representing viable alternatives to 

involuntary hospitalization should not cease once a respondent is 

committed to a hospital. It applies to those respondents who may be too 

mentally ill to be released from the hospital without further supervised 

mental health care and treatment but who may no longer require continuous 

involuntary inpatient treatment. 

Arizona's Mental Health Services Act gives statutory expression to 

this guideline. The medical director of a mental health care facility in 

Arizona may pursue conditional outpatient treatment for any respondent 

ordered to undergo inpatient treatment if he or she determines with a 

reasonable degree of medical probability that: (1) the respondent no 

longer requires continuous hospitalization; (2) the respondent will be 

more appropriately treated on an outpatient basis; (3) the respondent is 

likely to follow a prescribed outpatient treatment plan; and (4} the 

respondent is not likely to become dangerous or suffer serious physical 
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hann or serious illness if he or she follows the nrescribed outpatient 

treatment plan. 70 

An objection f~equently asserted against outpatient commitment is 

that a respondent 1 s participation and cooperation in a treatment program 

less restrictive than hospitalization cannot be ensured. 71 The Arizona 

statute apparently counters this objection by providing for notice to 

interested parties of the respondent's conditional outpatient treatment 

program, review of the respondent ordered to undergo the program, and 

procedures for amending or rescinding the order for conditional 

outpatient care. 

Before conditionally releasing a respondent previously found to be 

dangerous to others, the medical director must give notice to the court 

and any other persons with a legitimate reason for receiving such a 

notice to provide the opportunity for the filing of a motion for the 

court to determine whether the standard for conditional release has been 

met. 72 At least every thirty days, the medical director must receive a 

report about, and review the condition of, a respondent on conditional 

outpatient treatment and enter his or her findings in the respondent's 

file. 73 The medical director may amend any part of the outpatient 

treatment plan or rescind the order for conditional outpatient treatment 

altogether and order the respondent returned to an inpatient treatment 

70. Ariz. Rev. Stat. Ann. §36-540.01.A. 

71. See, e.g., Hoffman & Foust, supra note 1, at 1115-9. 

72. Ariz. Rev. Stat. Ann. §§36-540.m.E, 36-541.m.s. 

73. Id. § 36.540.01.F & G. 
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program •. 74 The medical director is not civilly liable for any act 

committed by a respondent undergoing conditional outpatient treatment if 

the medical director has adhered in good faith to the requirements for 

conditional outpatient treatment and care.75 

21. Least Restrictive Setting Within a Hospitai 

JUDICIAL COMMITMENT TO INVOLUNTARY INPATIENT CARE 
SHOULD NOT PRECLUDE CONSIDERATION OF THE LEAST 
RESTRICTIVE TREATMENT SETTING WITHIN A HOSPITAL. ALSO 
IT SHOULD NOT PRECLUDE MODIFICATIONS IN THE TREATMENT 
AND CARE CONSISTENT WITH THE LEAST RESTRICTIVE 
ALTERNATIVE DOCTRINE, AT ANY TIME, IF WARRANTED BY 
CHANGES IN A RESPONDENT'S CONDITION. 

Conune n ta ry 

The proper application of the least restrictive alternative doctrine 

to prehearing procedures and to judicial hearings should assure that only 

respondents in need of intensive inpatient treatment and care are the 

subject of involuntary hospitalization orders. However, the least 

restrictive alternative doctrine applies also to a respondent's treatment 

and care within a mental health hospital after the commitment order has 

been issued. This guideline urges that jurisdictions, which may have 

contemplated less restrictive alternatives before commitment, not ignore 

the application of the least restrictive alternative doctrine after 

conunitment. As has been noted by the United States Court of Appeals for 

the District of Columbia: 

It makes little sense to guard zealously against the 
possibility of unwarranted deprivations prior to 
hospitalization, only to abandon the watch once the 

74. Id. § 36.540.01.H, I, K. 

7 5. Id. § 36 • 540. 01. L. 
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patient disappears behind hospital doors. The range 
of oossib1e dispositions of 1 mentally i11 Jerson 
within a hospitai, from maximum security to outpatient 
status, ~s almost as wide as that of disoositions 
without.76 · 

22. Discharge Plan 

RELEASE OF RESPONDENTS FROM MORE RESTRICTIVE TO LESS 
RESTRICTIVE TREATI4ENT AND CARE SETTINGS SHOULD BE 
ACCOMPLISHED IN ACCORDANCE WITH A DISCHARGE TREATMENT 
PLAN DEVELOPED IN ACCORDANCE WITH THE LEAST 
RESTRICTIVE ALTERNATIVE DOCTRINE. 

Commentary 

Many respondents released from hospitals may not need continued 

I outpatient treatment and care. However, a large number could benefit 

I 
I 
I 
I 
I 

from outpatient treatment while living in community mental health care 

facilities or with families and friends. Unfortunately, many others are 

simply "trans-institutionalized" by finding their way into jails, 

prisons, and locked wards of nursing homes where conditions may be far 

worse than in the hospitals from which they were released. 77 The 

appropriatness of the environment into which the respondent is released 

depends, of course, upon the availability of appropriate, less 

restrictive therapeutic settings but also upon the cooperation between 

mental health care facilities, especially hospitals and community-based 

I facilities. In some localities this cooperation apparently meets the 

that needed to effect this guideline. For example, in Williamsburg-James 

I 
I 
I 
I 
I 

City County, Virginia cooperation between the inpatient facility, Eastern 

76. Covington v. Harris, 419 F.2d 617, 623-24 (D.C. Cir. 1969). 

77. See Stromberg & Stone, supra note 3, at 277. 
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State Hospital, and the community mental health center is apparently 

high. 78 Plans for a respondent's discharge begin immediately upon his 

or her admission to Eastern State Hospital. The hospital assigns the 

respondent a treatment team composed of a psychiatrist, a psychiatric 

resident, a psychologist, a social worker, a nurse, and other appropriate 

staff persons. The treatment team convenes an "Evaluation, Planning, and 

Di scharge 11 conference shortly after the respondent is admitted to the 

hospitai. 79 The hospital and the local community mental health center 

have negotiated 11 discharge 11 agreements describing the responsibilities of 

each agency for planning and following-up on the respondent's discharge 

from the hospital. A case manager of the community mental health center 

regularly attends the conferences on behalf of clients from the 

geographical area served by the community mental health center. 

To both reduce its patient population and enhance successful 

transitions from hospital to community, Eastern State Hospital has 

developed a Community Support Services Program. The program began in 

early 1982 with the assistance of community mental health centers. Its 

primary mission was to create appropriate placements for patients who, 

because of long periods of hospitalization, would find moving back into 

the community very difficult. 

An effective transitional program has been in use in the Bronx, New 

York. 80 Under this program, groups of six to eight adult inpatients 

78. Williamsburg-James City County Report (this volume), notes 176-178 
and accompanying text. 

79. Id. 

80. See Stastny, A Comprehensive Group Resettlement Program for 
Psychiatric Inpatients (no date). Dr. Stastny has developed a 
comprehensive program that is only summarized here. 
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are formed within the hospital to undergo two to four-month pre-discharge 

treat.inent in prepartion for joint discharge and pl<lcement in community 

residences. During this time, the patients live in a transitional, open 

ward and participate in group and individual therapy, communii:y visits, 

and vocational training. Ater discharge, the patients live together in 

apartments and are supervised by community agencies. The ultimate goal 

of the group resettlement program is integration into the· community and 

independent living. 
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