
IORNUAANAE 
IN THE DISTRICT COURT OF CLEVELAND COUNTY 

STATE OF OKLAHOMA 

STATE OF OKLAHOMA, ex rel., 

MIKE HUNTER, 

ATTORNEY GENERAL OF OKLAHOMA, 

Plaintiffs, 

Vv. 

(1) PURDUE PHARMA L.P.; 
(2) PURDUE PHARMA, INC:; 
(3) THE PURDUE FREDERICK COMPANY; 
(4) TEVA PHARMACEUTICALS USA, INC; 
(5) CEPHALON, INC:; 
(6) JOHNSON & JOHNSON; 
(7) JANSSEN PHARMACEUTICALS, INC.; 
(8) ORTHO-MCNEIL-JANSSEN 
PHARMACEUTICALS, INC., n/k/a 
JANSSEN PHARMACEUTICALS, INC.; 
(9) JANSSEN PHARMACEUTICA, INC., n/k/a 
JANSSEN PHARMACEUTICALS, INC.; 
(10) ALLERGAN, PLC, f/k/a/ ACTAVIS PLC, 
f/k/al ACTAVIS, INC., f/k/a ACTAVIS PLC, 
f/k/a ACTAVIS, INC., f/k/a WATSON 
PHARMACEUTICALS, INC:; 
(11) WATSON LABORATORIES, INC. 
(12) ACTAVIS LLC; and 
(13) ACTAVIS PHARMA, INC., 
f/kia WATSON PHARMA, INC., 

Defendants. 
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Case No. CJ-2017-816 

STATE OF OKLAHOMA 
CLEVELAND COUNTY f °-5- 

FILED in The 
Office of the Court Clerk 

OCT 30 2018 

In the office of the 
Court Clerk MARILYN WILLIAMS 

NON-PARTY STEPHEN IVES’ BRIEF IN OPPOSITION TO STATE’S MOTION TO 
RECONSIDER ORDER QUASHING APRIL 9, 2018 SUBPOENA. 

IPSE DIXIT 

Definition: He himself said it; a bare assertion based solely on the statement of an individual. 

I. Introductory Statement.



  

The State’s Motion to Reconsider is, once again, ipse dixit that offers nothing new except 

heightened, unsupported concern about the possibility of bankruptcy.! The State previously sought 

the deposition of non-party Stephen Ives pursuant to a subpoena issued by State’s counsel on April 

9, 2018. It was a bare fishing expedition. The State alleged Mr. Ives was an accountant for the 

“Sackler family” used to “move, store, and invest” Sackler money. Based solely on the State’s ipse 

dixit, the State argued it should be able to depose Mr. Ives to ask him about non-Party assets and 

money matters. 

Mr. Ives is a CPA who asserts the accountant-client privilege on behalf of his non-Party 

clients under Oklahoma law. He moved to quash the deposition subpoena because he has no 

relevant information to provide regarding the actual claims and defenses in this lawsuit. In 

response to the original motion to quash, Plaintiff argued Mr. Ives might know about Defendant 

Purdue Pharma L.P.’s (“Purdue”) financing of “front groups” used in a wrongful opioid marketing 

scheme. 

The Court dutifully looked for a link between Mr. Ives’ CPA work and the claims and 

defenses in this case. The Court was sensitive to the inappropriateness of allowing Plaintiff to 

conduct a pre-judgment hearing on assets on non-party citizens. Accordingly, on May 23, 2018 

the Court quashed the subpoena holding: 

At this point in the litigation, there is no prima facie showing that this accountant’s 
accounting services were sought for the purposes of committing a crime or 
designing and/or funding a fraudulent marketing program. When, and if there is, 

the communications will lose their confidential character and discovery through 
Mr. Ives will become possible (Just as in Keller v. State, 651 P.2d 1339 (1982)). 

(Orders of Special Discovery Master on May 17, 2018 Motion Requests 
(hereinafter “May 17 Order”, p.2) 

Literally nothing has changed between then and now. 

  

1 The State refers to the potential bankruptcy of Purdue Pharma seven (7) times in its motion to reconsider. 
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II. Standard of Review on a “Motion to Reconsider”. 

A “motion to reconsider” does not exist in the nomenclature of Oklahoma's statutory 

pleading scheme. McMillian v. Holcomb, 1995 OK 117, 907 P.2d 1034, 1037. Nor are motions to 

reconsider favored in federal courts, as Judge Timothy DeGiusti recently held: 

Such motions “must do two things: First, [they] must demonstrate some reason why 

the court should reconsider its prior decision. Second, [they] must set forth facts or 

law of a strongly convincing nature to induce the court to reverse its prior 

decision.” Shields v. Shetler, 120 F.R.D. 123, 126 (D. Colo. 1988) (citation 

omitted)(emphasis supplied). 

Christ Center of Divine Philosophy, Inc. v. Elam, 2018 WL 1770491 (W.D. Okla. May 15, 

2018)(copy attached); see also, Servants of the Paraclete v. Does, 204 F.3d 1005, 1012 (10th Cir. 

2000). Motions to reconsider are not a second chance for losing parties to “...dress up arguments 

that previously failed.” Voelkel v. General Motors Corp., 846 F.Supp. 1482, 1483 (D. Kan. 1994) 

(citation omitted). 

With no new factual basis to take Mr. Ives’ deposition, the State attempts to dress up the 

same arguments that failed before. As demonstrated below, this Court should reject the State’s 

second pass. 

II. — Plaintiff's Motion to Reconsider is a Factually Devoid, Ineffective Attempt to Dress Up 

Previous Arguments that this Court Already Rejected for Lack of Proof of Relevance. 

This Tribunal quashed the subpoena issued to Mr. Ives because it found no link between 

Mr. Ives and any purported financing of “front groups” that would warrant a deposition that 

invaded the Oklahoma accountant-client privilege. May 17 Order, p. 2. To reconsider this ruling, 

this Tribunal must be presented with strongly convincing facts that make a “prima facie showing 

that this accountant’s accounting services were sought for the purposes of committing a crime or 

designing and/or funding a fraudulent marketing program.” This Tribunal was very clear:



When, and if there is [this prima facie showing by Plaintiff], the communications 
will lose their confidential character and discovery through Mr. Ives will become 
possible (Just as in Keller v. State, 651 p.2d 1339 (1982)). 

The case of Neogenix Oncology, Inc. v. Gordon, 2017 WL 1207558 (E.D.N.Y. 2017) 

provides guidance on all fours with the motion to reconsider at bar.” In Neogenix, a defendant law 

firm sought the documents and deposition testimony of a non-party company called Precision 

Biologics, Inc. through a subpoena duces tecum. The defendant law firm was sued for professional 

negligence, and Precision was allegedly a company formed by certain shareholders of Plaintiff 

Neogenix to purchase Neogenix’s assets. The law firm sought records and deposition testimony 

about Precision’s assets, arguing that it should be able to explore whether Neogenix connived its 

own liquidation so that it could further the interests of its influential insiders through Precision. Jd. 

at *11. 

The court in Neogenix started with the premise from Fed.R.Civ.P. 26(b)(1) that a party 

seeking discovery must establish its relevance to the claims and defenses. Allegations are not 

enough: “In order to establish the necessary relevance element, a party must do more than offer 

mere speculation or conjecture.” Jd. *10. The problem with the law firm’s proffer of relevance 

was that it failed to “...cite any evidence or concrete facts which would provide even elementary 

support for the assertions it makes and the broad swath of discovery it seeks to obtain via the 

Subpoena.” Jd. Such substantiation “...is even more important, where, as here, Defendant seeks 

a broad universe of discovery as well as deposition testimony from a non-party to this lawsuit.” 

Id. The law firm had no substance to prove relevance, a point not lost on the federal judge: 

  

2 Published Oklahoma decisions offer little guidance regarding the application and interpretation of Section 

2004.1 of the Pleading Code. in these circumstances, Oklahoma Courts may—and often do—look to the Federal 

Rules, comments, and cases, for guidance. Young v. Macy, 2001 OK 4, J 13, 21 P.3d at 44; see also The 

Introductory Committee Comment to the Oklahoma Pleading Code. A courtesy copy of the Neogenix decision cited 

throughout this brief is appended for the Court’s convenience. 
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Defendant’s entire premise rests upon nothing more than an ipse dixit (i.e., that 
there is a factual basis for the statements made based solely upon Defendant’s 

assertions of their existence). /d. at *10. 

With regard to the discovery of assets that the law firm sought, the Court found two additional 

independent grounds for quashing: “(1) discovery targeted at a non-party is generally only 

permitted in a post-judgment context pursuant to Rule 69 and serves to assist the judgment creditor 

in its efforts to enforce a judgment against the judgment debtor; and (2) a non-party’s own assets 

are not automatically a proper subject of inquiry.” Jd. at *12, f.n. 12 (citations omitted). ? 

This Court should continue to apply the reasoning of decisions like Neogenix to case at bar. 

At page 2 of its Motion to Reconsider, Plaintiff alludes to “evidence” that circumstances have 

changed. And yet none is produced. There is no deposition testimony linking Mr. Ives in any way 

to a “front group” being financed by Purdue to create fraudulent marketing schemes, which is the 

previously-articulated reason the State wanted to depose Mr. Ives. Rather, the State currently 

mentions a company called Rhodes Pharma and claims that Purdue belatedly disclosed Rhodes 

Pharma in discovery. But the Court is provided no context around what Rhodes Pharma is and, 

more importantly, how its existence somehow touches on Mr. Ives. And, importantly, there not a 

scintilla of evidence proffered linking Mr. Ives to Rhodes Pharma.’ As before with regard to 

pharmaceutical company operations, Mr. Ives can unequivocally state that he is neither an officer, 

director, agent, employee, shareholder or independent contractor for Rhodes Pharma and knows 

nothing about its operations or assets. 

  

3 Oklahoma's version of Fed.R.Civ.P 69 is contained at 12 0.S. §842(B)(2) and mirrors the requisite need 

for a judgment to be in place, and a link between the non-party and the judgment debtor, before asset discovery of 

a non-party is allowed to assist a judgment creditor in execution. 

4 If the State had any evidence of a connection, such as corporate minutes, public filings, discovery 

responses, deposition testimony, surely the State would have laid it out in an effort to meet the heightened 

standard of a Motion to Reconsider.



So once again, there simply is nothing of substance behind the State’s motion except the 

wildly speculative ipse dixit of the State’s lawyers. This Court has absolutely nothing of 

evidentiary substance that warrants reconsideration of its well-reasoned decision of May 17. The 

Court should decline to reconsider on this empty record. 

Moreover, the same independent grounds for quashing the deposition subpoena in 

Neogenix exist to quash the subpoena issued to Mr. Ives. Plaintiff unabashedly seeks a pre- 

judgment asset hearing of non-parties because Plaintiff wants to find “Sackler” money. Plaintiff is 

frantic that Purdue might file bankruptcy. But this panic is of no material consequence to this 

Court’s decision. Mr. Ives does not know Purdue’s finances. This Court clearly cannot turn 

Plaintiff loose to conduct a pre-judgment asset deposition with (1) no judgment against Purdue 

and (2) no evidence linking Mr. Ives to a judgment debtor’s assets. See, Neogenix, supra, at *12, 

fin. 12. For all of these reasons, the motion for reconsideration must be denied. 

IV. If Purdue Pharma Withheld Information, Plaintiff's Recourse is with Purdue Pharma. 

Plaintiff complains at page 4 of its motion to reconsider that Purdue Pharma withheld 

necessary information about Purdue’s accounting and financial functions during recently 

conducted party depositions. Mr. Ives has no knowledge of the truth of these accusations, because 

no deposition transcripts are provided under seal or otherwise. But, nonetheless, is a non-party to 

be punished by one of the Litigant’s conduct? Certainly not. 

The Court’s May 17 Order beginning at page 3 directs Purdue Pharma to provide a 

corporate representative deposition on, inter alia, “marketing practices, company structure and 

who created the marketing programs, when and how they were funded, financial distributions to 

shareholders, shareholder and entity identities, profitability of any alleged misconduct, and 

methods designed to promote and market pharmaceutical products at issue.” If in fact Purdue has



failed to do that which this Tribunal ordered, then Plaintiff's recourse is against Purdue under 

Section 3237 of the Oklahoma Discovery Code, not with Mr. Ives. Mr. Ives still has no relevant 

information on these topics. There are no facts of a strongly compelling nature that warrants a 

reconsideration of the Tribunal’s Order quashing Mr. Ives’ deposition subpoena. 

V. Conclusion. 

For the foregoing reasons, non-party Stephen A. Ives prays that the Court deny Plaintiff's 

motion to reconsider its May 17, 2018 Order Quashing the deposition subpoena issued to Mr. Ives 

on April 9, 2018. 

Respectfully Submitted, 

CONNER & WINTERS, LLP 

Jared). Giddens, OBA #3335 

1700 One Leadership Square 

211 North Robinson 

Oklahoma City, Oklahoma 73102-7101 

405/ 272-571 ljgiddens@cwlaw.com 

and 

R. Richard Love, III], OBA # 14770 

4000 One Williams Center 

Tulsa, OK 74172-0148 

918 / 586-5711 

rlove@cwlaw.com 

Attorneys for Non-Party Stephen A. Ives



CERTIFICATE OF SERVICE 

I hereby certify that on this? day of October 2018, a true and correct copy of the within 

and foregoing document was emailed and mailed via first class mail, postage prepaid, addressed as 

follows: 

Attorneys for Plaintiff Michael Burrage 

Reggie Whitten 
WHITTEN BURRAGE 
512 N. Broadway Avenue, Suite 300 

Oklahoma City, OK 73102 
mburrgae@whittenburragelaw.com 

rwhitten@whittenburragelaw.com 

Mike Hunter 

| ATTORNEY GENERAL FOR THE STATE OI! 

OKLAHOMA 

Abby Dillsaver 
GENERAL COUNSEL TO THE ATTORNEY 

GENERAL 

Ethan A. Shaner 

DEPUTY GENERAL COUNSEL 

313 NE. 21° Street 
Oklahoma City, OK 73105 

abby.dillsaver@oag.ok.gov 

ethan.shaner@oag.ok.gov 

Bradley E. Beckworth 
Jeffrey J. Angelovich 

Trey Duck 

Drew Pate 

NIX, PATTERSON & ROACH, LLP 

512 N. Broadway Avenue, Suite 200 

Oklahoma City, OK 73102 

bbeckworth@nixlaw.com 

jangelovich@npraustin.com 
tduck@nixlaw.com 

dpate@nixlaw.com 

Glenn Coffee 

GLENN COFFEE & ASSOCIATES, PLLC 
915 N. Robinson Ave. 

Oklahoma City, OK 73102 

gcoffee@glenncoffee.com



Attorneys for Defendants Purdue Pharma, L.P 
Purdue Pharma, Inc. and The Purdue Frederic 

Company 

Attorneys for Defendants Teva Pharmaceutical. 

USA, Inc., Cephalon, Inc. Watson Laboratorie. 
Inc., Actavis LLC and Actavis Pharma, In 

F/K/A Watson Pharma, Inc. 

Tracy Schumacher 

SCHUMACHER & Stanley, PLLC 

114 East Main Street 

Norman, OK 73072 
tracy@schumacherstanley.com 

Sanford C. Coats 

Cullen D. Sweeney 

CROWE & DUNLEVY, P.C. 

Braniff Building 

324 N. Robinson Ave., Ste. 100 

Oklahoma City, OK 73102 

Sandy.coats@crowdunlevy.com 
Cullen.sweeney@crowedunlevy.com 
  

Of Counsel: 

Sheila Birnbaum 

Mark S. Cheffo 

Hayden A. Coleman 

Paul A. LaFata 

Jonathan S. Tam 

DECHERT, LLP 

Three Bryant Park 
1095 Avenue of the Americas 

New York, New York 10036 

Sheila. birnbaum@dechert.com 

mark.cheffo@dechert.com 
hayden.coleman@dechert.com 

paul.lafata@dechert.com 

jonathan.tam@dechert.com 

Patrick J. Fitzgerald 
R. Ryan Stoll 

SKADDEN, ARPS, SLATE, MEAGHER & 

FLOM LLP 
155 North Wacker Drive, Suite 2700 

Chicago, Illinois 60606 
Patrick.fitzgerald@skadden.com 

Ryan.stoll@skadden.com 
  

Robert G. McCampbell 
Travis J. Jett 

GABLEGOTWALS 
One Leadership Square, 15" Floor 
211 North Robinson



Attorneys for Defendants Johnson & Johnsoi 

Janssen Pharmaceuticals, Inc,  Jansse 

Pharmaceutica, Inc. N/K/A Jansse 

Pharmaceuticals, Inc. and Ortho-McNei 

Janssen Pharmaceuticals, Inc. N/K/A Jansse 

Pharmaceuticals, Inc. 

Oklahoma City, OK 73102-7255 
RMcCampbell@Gablelaw.com 

TJett@Gablelaw.com 

Of Counsel: 

Steven A. Reed 

Harvey Bartle IV 
Jeremy A. Menkowitz 
MORGAN, LEWIS & BOCKIUS LLP 

1701 Market Street 
Philadelphia, PA 19103-2921 

Steve.reed@morganlewis.com 

Harvey.bartle@morganlewis.com 

Jeremy.menkowitz@morganlewis.com 

Brian M. Ercole 

MORGAN, LEWIS & BOKCIUS LLP 

200 S. Biscayne Blvd., Suite 5300 

Miami, FL 33131 

Brian.ercole@morganlewis.com 

Benjamin H. Odom 

John H. Sparks 

ODOM, SPARKS & JONES PLLC 

HiPoint Office Building 

2500 McGee Drive, Ste. 140 

Oklahoma City, OK 73072 

Odomb@odomsparks.com 

Sparks]|@odomsparks.com 
  

And 

Charles C. Lifland 

O’MELVENY & MYERS LLP 

400 S. Hope Street 

Los Angeles, CA 90071 
clifland@omm.com 

Stephen D. Brody 

O’MELVENY & MYERS LLP 

1625 Eye Street NW 
Washington, DC 20006 

sbrody@omm.com 

Brflud? hut ly WY ype 
R. Richard ‘Love, Il 
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Christ Center of Divine Philosophy, Inc. v. Elam, Slip Copy (2018) 
  

a KeyCite Blue Flag — Appeal Notification 
Appeal Filed by CHRIST CTR DIVINE PHILOSOPHY v. ELAM, 10th 
Cir., May 15, 2018 

2018 WL 1770491 

Only the Westlaw citation is currently available. 
United States District Court, W.D. Oklahoma. 

CHRIST CENTER OF DIVINE PHILOSOPHY, 
INC., Plaintiff, 

v. 
Ellen Veronica ELAM, Defendant. 

Case No. CIV-16-65-D 

| 
Signed 04/12/2018 

Attorneys and Law Firms 

Martin G. Ozinga, Jennifer L. Miller, Phillips Murrah PC, 
James W. Vogt, Reynolds Ridings Vogt & Morgan, 
Oklahoma City, OK, for Plaintiff. 

Ellen Veronica Elam, Oklahoma City, OK, pro se. 

ORDER 

TIMOTHY D.  DeGIUSTI, 

DISTRICT JUDGE 

UNITED STATES 

  

*} Before the Court is Defendant’s | for 
Reconsideration on Changes in Injunctive Order [Doc. 

No. 34]. Because Defendant is pro se, the Court liberally 
construes her filings, but will not act as her advocate. 

James v. Wadas, 724 F.3d 1312, 1315 (10th Cir. 2013). 
Plaintiff has submitted its response in opposition [Doc. 
No. 35]. The matter is fully briefed and at issue. 

On January 28, 2016, Plaintiff commenced this action, 

alleging Defendant infringed several copyrighted works 

owned by Plaintiff. On February 10, 2017, default 
judgment was entered against Defendant for failing to 
answer or otherwise respond to the suit, and the Court 
awarded Plaintiff statutory damages in the amount of 
$80,000 and injunctive relief [Doc. Nos. 13-14]. On 

  

October 18, 2017, the Court granted Plaintiff's 

Modify Injunction and enlarged the scope of injunctive 
relief to include all thirty-one (31) copyrighted materials 
identified in Plaintiff's Complaint [Doc. No. 32]. On 
October 24, 2017, Defendant filed the present 1 

citing the discovery of “newly discovered evidence,” 
which Defendant contends “uncover[s] a third set of 
[f]raud that is so easy to prove, it requires one to OPEN 
the eyes and see it.” Mot. at 1 (Emphasis in original). 

       

Although not formally recognized by the Federal Rules of 
Civil Procedure, ns for reconsideration are routinely 

in one form or another, by federal courts. 
s “must do two things: First, [they] must 

demonstrate some reason why the court should 
ar its prior decision. Second, [they] must set 

forth facts or law of a strongly convincing nature to 
induce the court to reverse its prior decision.” Shields v. 
Shetler, 120 F.R.D. 123, 126 (D. Colo. 1988) (citation 

omitted). 

   

  

   

  

cswaves 

      

The Court finds Defendant’s 

two grounds. First, Defendant’s mot 

re-litigate the validity of Plaintiff's copyright 
registrations, despite the fact that default judgment has 

been entered and the merits of the case have long been 
confessed. See Tripodi v. Welch, 810 F.3d 761, 765 (10th 
Cir. 2016) (noting that after default is entered, “a 

defendant admits to a complaint’s well-pleaded facts and 
forfeits his or her ability to contest those facts.”) (citation 

omitted); United States v. Craighead, 176 Fed.Appx. 922, 

924 (10th Cir. 2006) (unpublished) (“The defendant, by 

[her] default, admits the plaintiffs well-pleaded 

  

WESTLAW © 2018 Thomson Reuters. No claim to original U.S. Government Works. 1



Christ Center of Divine Philosophy, Inc. v. Elam, Slip Copy (2018) 
  

allegations of fact, is concluded on those facts by the 
judgment, and is barred from contesting on appeal the 

facts thus established ”) (citation omitted). As stated 

supra, a M1 | to: is not an opportunity for a 
party to assert claims that could have been raised in the 
original briefing. 

   

*2 Second, a motion to reconsider based on newly 
obtained evidence is appropriate if the party produces new 
evidence that could not have been obtained through the 
exercise of due diligence. Cotracom Commodity Trading 
Co. v. Seaboard Corp., 193 F.R.D. 696, 700 (D. Kan. 

2000). In this regard, Defendant makes no effort to show 

that she could not have obtained the evidence presented in 
the motion through the exercise of due diligence. 
Defendant does not contend she was either unable to or 
prohibited from obtaining any of the evidence in question 
prior to the entry of default judgment. Service of process 
was obtained on August 25, 2016; Plaintiff's Me 
Default Judgment was filed November 22, 2016; and 

End of Document 

    

default judgment was entered February 10, 2017. Only 
after default judgment was issued did Defendant appear 
and seek dismissal of the Complaint. See Mot. to Vacate 

and Dismiss Complaints [sic] [Doc. No. 15]. Defendant 

makes no effort to show why she could not have obtained 
the documents earlier and presented them to the Court for 
consideration. Accordingly, the Court finds Defendant did 
not act with due diligence the “ne 
prior to the filing of her 1 n and her 
Reconsideration should be, and is s hereby, DE 

    
IT IS SO ORDERED this 12" day of April 2018. 

All Citations 

Slip Copy, 2018 WL 1770491 

© 2018 Thomson Reuters. No claim to original U.S, Government Works. 

  

WESTLAW © 2078 Thomson Reuters. No claim to original U.S. Government Works. 2



Neogenix Oncology, Inc. v. Gordon, Not Reported in Fed. Supp. (2017) 
  

2017 WL 1207558 

Only the Westlaw citation is currently available. 
United States District Court, E.D. New York. 

NEOGENIX ONCOLOGY, INC.,, Plaintiff, 
Vv. 

Peter GORDON, Mintz Levin Cohn Ferris Glovsky 

and Popeo P.C., Nixon Peabody LLP, Daniel J. 
Scher, Harry Gurwitch, and Maie Lewis, not 

individually but as personal representative of the 
Estate of Brian Lewis, Defendants. 

CV 14-4427 vee) (AKT) 

Signed 03/31/2017 

Attorneys and Law Firms 

Brandon V. Lewis, Eric David Madden, Reid Collins & 

Tsai LLP, Dallas, TX, William Thomas Reid, Jeffrey E. 

Gross, Rachel S. Fleishman, Reid Collins & Tsai LLP, 

New York, NY, for Plaintiff. 

Daniel Benjamin Rapport, Friedman Kaplan Seiler & 

Adeiman LLP, Howard I. Elman, Jeremy Charles Bates, 

Matalon Shweky Elman PLLC, Frederick B. Warder, 
Jason Scott Gould, Stephnaie Ann Teplin, Patterson, 

Belknap, Webb & Tyler LLP, New York, NY, John C. 

Klotz, Bronx, NY, Robert S. Frank, Stuart M. Glass, 

Choate, Hall & Stewart, Boston, MA, Marian C. Rice, 

Meredith Diane Belkin, L’Abbate, Balkan, Colavita & 

Contini, L.L.P., Garden City, NY, for Defendants. 

MEMORANDUM AND ORDER 

A, KATHLEEN TOMLINSON, United States Magistrate 
Judge 

I, PRELIMINARY STATEMENT 
*1 This case involves claims for breach of fiduciary duty 

and legal malpractice primarily against former law firms 

and attorneys who provided services to Neogenix 
Oncology, Inc. (“Plaintiff’ or “Neogenix’”). Neogenix is 
“a publicly reporting biotechnology company focused on 
developing genetically engineered cancer treatments.” See 
Amended Complaint (‘Am. Comp!.”) § 1 [DE 35]. 

Neogenix alleges that Defendants Peter Gordon, the law 
firms of Mintz, Levin, Cohn, Ferris, Glovsky, and Popeo, 

P.C. and Nixon Peabody LLP, Daniel J. Scher, Harry 

Gurwitch, the Estate of John Squire, and Maie Lewis (not 

individually, but as personal representative of the Estate 

of Brian Lewis) (collectively, the “Defendants’), 

orchestrated a “cover up” which “prompted an SEC 
investigation” and ultimately forced Neogenix to “file for 

bankruptcy and sell its assets under court supervision.” Jd. 

73. 

Specifically, as part of an effort to raise money for 
Neogenix, the former Chief Financial Officer of the 
company, Defendant Peter Gordon, initiated the Finder 

Fee Program, under which Neogenix paid commissions to 
anyone who brokered a sale of Neogenix stock, regardless 
of whether those persons were registered with the 
Securities and Exchange Commission (“SEC”). Id [ff 

25-26, Neogenix claims that at the time, it did not know 

that the Finder Fee Program violated the Securities 
Exchange Act of 1934, which essentially prohibits anyone 
from selling securities without first being registered with 

the SEC, and, in turn, bars a company from compensating 
these unlicensed brokers. /d. { 29. As a result, Neogenix 
brought this suit against (1) its former Chief Financial 

Officer for breach of fiduciary duty in instituting the 
unlawful Finder Fee Program, and (2) all former counsel, 

chiefly Mintz Levin Cohn Ferris Glovsky and Popeo P.C. 
(“Mintz Levin”), for legal malpractice by allegedly failing 
to provide proper and timely legal advice with regard to 
the unlawful Finder Fee Program. See generally id. 

Pending before the Court is a motion filed by Mintz Levin 
(‘“Defendant” or “Mintz Levin”) seeking to compel 
non-party Precision Biologics, Inc. (‘Precision’) to 

comply with a subpoena seeking documents and 

testimony (“the Subpoena”) served on Precision on 

December 8, 2015. See generally DE 165 (Mintz Levin’s 
Notice of Motion to Compel Compliance with Subpoena 

Served on Precision Biologics, Inc.). Non-party Precision 
opposes enforcement of the Subpoena primarily on 

grounds of relevance.! See DE 166. For the reasons set 

forth below, the Court DENIES Mintz Levin’s motion to 

compel compliance with the Subpoena served upon 

Precision. 

  

WESTLAW © 2018 Thomson Reuters. No claim to original US. Government Works. 1



  

Neogenix Oncology, Inc. v. Gordon, Not Reported in Fed. Supp. (2017) 
  

IL BACKGROUND 

A. Facts Relevant to the Current Motion’ 
*2 Because this motion bears upon facts involving 

Neogenix’s Chapter 11 Bankruptcy, including non-party 
Precision’s stalking horse bid and successful purchase of 
Neogenix’s operating assets, the Court begins with a brief 
factual summary in order to frame its analysis. 

I. Plaintiff's Formation and Financial Model 

Neogenix was founded in 2003 as a “clinical stage, 
pre-revenue generating, biotechnology company focused 

on developing therapeutic and diagnostic products for the 
early detection and treatment of cancer.” Bates Decl., Ex. 

5 at 20. Although it initially focused its research efforts 
on therapeutic and diagnostic products aimed at 
pancreatic and colorectal cancers, Neogenix “believed its 

approach and portfolio of three unique monoclonal 

antibody therapeutics held the potential for novel and 
targeted therapeutics and diagnostics for the treatment of 
a broad range of tumor malignancies.” /d. 

As a “development stage bio-tech company,” Neogenix 

did not generate any revenue from either product sales or 
operations. /d at 22. Rather, it primarily funded its 
operations through the sale of common stock as well as 
from interest obtained from funds invested in bank 
Certificates of Deposit. Jd. at 23. Specifically, “certain 
shares of the common stock were, at the direction of prior 
management and upon the advice of the Company’s prior 

counsel, sold through unlicensed compensated finders” 

which Neogenix asserts “later hinder[ed] [its] ability to 

raise capital.” /d. As of July 9, 2012, Neogenix had a total 

of 22,924,419 shares of common stock outstanding with 

approximately 942 shareholders of record. Jd. In addition, 

as of December 31, 2011, Neogenix had approximately 

16,147,000 shares of common stock issuable based upon 

outstanding stock options and warrants. /d. 

2. Events Resulting in Plaintiff’s Chapter 11 Bankruptcy 

Filing 

Beginning in spring 2011, “Neogenix ascertained that 
based on the strategy implemented under the direction of 

prior management and the advice of the Company’s prior 
counsel and outside advisors, Neogenix for years had 
engaged in the practice of paying finder fees to 

individuals and entities for raising capital for the 
Company[.]” /d “This “finders’ fee” program entailed 
payments being made by Neogenix to third parties in 
connection with the sale of its common stock.” Jd. As part 
of this program, Neogenix was paying finders’ fees to 
individuals and entities that it “had not confirmed were 
registered broker-dealers or otherwise properly licensed 
under applicable state law to participate in the sale of [ ] 

securities on a compensated basis.” /d. Upon this 

“realization,” and pursuant to “the advice of new outside 
counsel, the new management team [ ] promptly caused 
the company to discontinue its prior practice of using 

unlicensed compensated finders to sell common stock.” 
Id. at 24. 

As a result of paying finders’ fees to unlicensed 
individuals and entities in conjunction with the sale of its 
common stock, Neogenix was faced with the prospect that 
“at least some investors who purchased shares of common 
stock in transactions in which finders’ fees were paid to 
unlicensed compensated finders may have the right to 
rescind their purchases of those shares.” Jd. As of July 10, 
2012, Neogenix calculated its potential rescission liability 
to range from $0 to $31 million dollars, although as of 
that date it had already “received communications from 
several shareholders making requests or claims of 

rescission of investments in Neogenix’s common stock 
totaling approximately $1.4 million.” Jd However, “no 
litigation against Neogenix has been initiated with respect 
to rescission of any Shareholder’s investment.” Jd 
Notwithstanding the absence of any lawsuits seeking 
rescission, Neogenix asserts that “[i]f the Company had 
been forced to rescind a significant number of share 
purchases and/or pay substantial damages, it would have 
severely jeopardized [its] ability [ ] to continue [its] 

business operations.” /d. In addition, “this potential 
liability had a chilling effect on the Company’s ability to 
raise capital from investors.” Id. 

*3 In October 2011, following its own realization that part 

of its finders’ fee program had potentially exposed it to 
legal ramifications, Neogenix received a letter of inquiry 
from the Philadelphia Regional Office of the Securities 

and Exchange Commission (“SEC”).? The letter requested 

that Neogenix “provide certain information relating to 

payments made by Neogenix to third parties (referred to 
as ‘finders’ fees’) in connection with the sales of 

Neogenix’s common stock.” /d. at 23. Although Neogenix 
fully cooperated with this inquiry, “a number of [its] 

SEC-required filings were delayed.” Jd at 23-24. 

Specifically, the SEC’s inquiry resulted in a delay in the 

  

WESTLAW © 2078 Thomson Reuters. No claim to original U.S. Government Works. 2



  

Neogenix Oncology, Inc. v. Gordon, Not Reported in Fed. Supp. (2017) 

filing of Neogenix’s third quarter 2011 Form 10-Q as well 
as the “full year 2011 financial statements based upon 
uncertainty regarding the appropriate accounting 
treatment to reflect the potential rescission liability[.]” Jd. 

at 24, Neogenix claims that the SEC’s inquiry created an 
additional “chilling effect” concerning its ability to 

actively raise capital through the sale of common stock. 
Id. at 25. 

In addition to these issues, Neogenix faced the prospect of 
extensive dilution due to the 16,147,000 outstanding stock 
options which, if exercised, “would have been highly 
dilutive to both the current and future shareholders, as 

such number of options represented nearly 72% of those 
shares already outstanding.” Jd. Thus, this “potential 

dilution” created an additional hindrance in “the 
Company’s future ability to raise capital via what had 
been its primary source of financial support—the sale of 

its common stock.” Jd. 

In light of these as well as other market factors, Neogenix 
was unable to raise the necessary operating capital it 
required through outside investment and so it tumed 
instead to internal cost-cutting initiatives as well as 
evaluating strategic alternatives. /d. Specifically, between 
December 2011 and January 2012, both Neogenix’s 
management and its Board of Directors (the “Board”), in 

conjunction with advice from its new outside counsel, 
“initiated an aggressive cash conservation program and 
began a series of cost cutting initiatives [while] at the 
same time, ... evaluating various potential strategic 

alternatives available to the Company.” Jd. These efforts 

led to: (1) operational restructuring in order to “reduce 

cash outflows for general and administrative expenses 
through a combination of reductions in force and in 
compensation, restructuring of various contacts and leases 
and refocusing business strategies;” and (2) the formation 
of the Strategic Alternatives Committe (“SAC”) which 

was “charged with the mission of exploring, in a 
thorough, thoughtful and deliberative manner, all of the 
strategic options and alternatives that were available to 
[Neogenix] to address the serious liquidity problems that 
[it] was facing, and to carefully evaluate the pros and cons 

of each potential strategic alternative.” Jd. at 26. 

As a result of its operational! restructuring, Neogenix was 
able to “stretch its remaining working capital for a much 
longer period of time than otherwise would have been 
possible, thereby giving [it] significant additional time to 
thoroughly, thoughtfully and deliberatively consider all of 
its strategic options.” Jd. at 25. In addition, as a result of 
the SAC’s review, the Board authorized the engagement 

of an investment banker and financial advisor in order to 

assist Neogenix in determining whether it could “raise the 

funds necessary to continue its on-going business 
operations in order to (1) preserve its therapeutic and 

diagnostic science and technology, and (2) maximize the 
value of [its] assets for the benefit of its shareholders, or, 

alternatively, accomplish these goals through a strategic 
chapter 11 bankruptcy filing in order to conduct a 363 
sale of the Debtor’s operating assets.” Jd. at 26. 

*4 During late February and early March 2012, the SAC 
recommended that the Board engage Piper Jaffray & Co. 
(“PJC”) as Neogenix’s investment banker to investigate 

its future potential to raise capital in order to sustain its 
business operations or, in the alternative, “search for a 

buyer of [its] operating assets.” Jd The Board accepted 
the SAC’s recommendation and from March 2012 

through June 2012, PJC “contacted numerous parties to 

determine their interest in either investing in Neogenix or, 
acquiring [its] operating assets.” Jd Specifically, PJC 
contacted a total of 59 potential suitors, of which 40 
reviewed Neogenix’s prospectus and/or “participated in 

high-level discussions about the transaction.” Jd 
Ultimately, three interested parties negotiated 
confidentiality agreements and two of these parties 
participated in an initial telephone call with Neogenix’s 
management and PJC to further explore this business 
opportunity. Id. 

Despite PJC’s efforts, “the only party to submit a bid for 
{Neogenix’s] operating assets was Precision Biologics.” 

Id. at 27. Through its receipt of post-marketing feedback, 
PJC ascertained that many parties which had initially 
expressed interest ultimately dropped out “because the 
stage of [Neogenix’s] development was too early to 
determine the efficacy and commercialization potential of 
its drugs, and because [it] had an unproven track record.” 
Id. Rather, it appeared that “the market generally believed 
that a company like [Neogenix] was much more suitable 

for investment or sale after completing Phase 2 clinical 
trials.” Id. 

3. Stalking Horse Bid by Precision Biologics 

Precision Biologics (“Precision”) is a corporate entity 
which was formed “specifically for the purpose of 
purchasing [Neogenix’s] assets and was initially owned 

and managed by its founder, Stanley B. Archibald, Jr., 

who is both a shareholder of Neogenix as well as a former 
member of [its Board.]” Jd. In early February 2012, after 
having served as a Board member for approximately 
seven months, Mr. Archibald resigned “in order to 
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explore the potential viability of raising money and 
forming a new company to buy [Neogenix’s] operating 
assets through a strategic chapter 11 bankruptcy filing and 
a 363 sale process.” /d After obtaining “sufficient 
financial support from a targeted group of other Neogenix 
shareholders,” Precision began “substantive discussions 
with Neogenix regarding the potential acquisition of 
Neogenix’s operating assets.” /d. Precision’s interest in 

acquiring Neogenix’s operating assets stemmed from its 
desire to “continue development of [Neogenix’s] 
therapeutic and diagnostic products without being 
burdened by the SEC Inquiry, the contingent rescission 
liability or the highly dilutive stock operation overhand 
and, therefore, with the ability to continue to raise funds 

to support future business operations.” Jd. In short, this 

arrangement would enable Precision to “provide an 
attractive revitalized capital structure that would appeal to 
new shareholders and investors.” Jd. 

After raising a sufficient amount of capital to make a 
comprehensive bid for Neogenix’s operating assets, 

Precision and Neogenix entered into an Asset Purchase 
Agreement (“APA”) in July 2012. As such, Precision 
effectively assumed the role of the “stalking horse 
bidder.” Precision’s stalking horse bid was comprised of 
“(a) $3,325,000 of cash (including purchase price 
adjustments) and $730,000 of contingent cash to fund (1) 

[Neogenix’s] on-going business operations through the 
close of the sale and (2) the bankruptcy process until the 
bankruptcy process is completed, (b) 5.5 million shares of 
Precision Biologics stock, and (3) rights to purchase an 
additional 5 million shares of Precision Biologics stock at 
$1.50 per share.” Jd. at 28. Thereafter, on July 18, 2012, 
after extensive further deliberations, Neogenix’s Board 
determined that “the most effective way to preserve 
Neogenix’s therapeutic and diagnostic sciences and to 
maximize the value of [its] assets for the benefit of [its] 

shareholders was to seek bankruptcy protection in order to 
sell [its] operating assets through a sale pursuant to 
section 363 of the Bankruptcy Code to Precision 
Biologics, pursuant to the terms of the APA, subject to 

higher and better offers through a bankruptcy court 
authorized public sale process.” /d Two additional 

components of the stalking horse bid included a 
pre-petition bridge loan in the principal amount of 

$640,697 plus interest and fees and a 
Debtor-in-Possession (“DIP”) financing loan, “which 

purpose was to provide [Neogenix] with the funds 

necessary to (1) continue its on-going business operations 

... and (2) fund [its] bankruptcy case until the bankruptcy 
process is completed.” Jd. at 29. 

4, Filing of the Bankruptcy Petition and Ultimate Asset 

Sale to Precision Biologics 

*5 On July 22, 2012, Neogenix’s Board “approved the 
APA and the DIP Loan Agreement and authorized the 
filing of [a] Chapter 11 Case.” /d. at 30. As such, on July 
23, 2012, Neogenix filed a voluntary petition for relief 
under Chapter 11 of the Bankruptcy Code. Jd’ Thereafter, 
on August 21, 2012, the court entered an order approving 
the proposed Sale and Bid Procedures (“Sale Order”). Id. 
In accordance with Sale Order, PJC “re-contacted the 

fifty-nine (59) potential bidders from the pre-petition 
process, as well as eleven (11) additional potential bidders 
identified by PJC and nine (9) additional potential bidders 
identified by the Official Committee’s financial advisor.” 
Id. at 35-36. Despite these further marketing efforts, no 
qualified bids, other than the APA between Precision and 
Neogenix, were received by either the bid deadline or the 
extended bid deadline. /d. at 36. As such, the auction was 

cancelled and Precision was determined to be the 
successful bidder. Jd. at 36-37. 

Following Precision’s successful bid, the court held a Sale 

Hearing on September 20, 2012, and entered a Final 
Order approving the sale of Neogenix’s operating assets 
to Precision pursuant to § 363 of the Bankruptcy Code 
and in accordance with the terms of the APA, as amended 

on August 31, 2012 and September 20, 2012. Jd. at 37. 
Specifically, the court determined, in part, that 

The Debtor [Neogenix] has demonstrated a sufficient 

basis and compelling circumstances requiring it to enter 
into the Agreement, sell the Acquired Assets and 

assume and assign the Acquired Contracts under 
section 363 and 365 of the Bankruptcy Code prior to 
confirmation of a plan of reorganization under section 
1129 of the Bankruptcy Code, and such actions are 
appropriate exercises of the Debtor’s business 

judgment and in the best interests of the Debtor, its 
estate, and its shareholders. Such business reasons 

include, but are not limited to, the fact that (i) there is 

substantial risk of deterioration of the value of the 
Acquired Assets if the Sale is not consummated 

quickly; (ii) the Agreement constitutes the highest or 
best offer for the Acquired Assets; (iii) the Agreement 

and the Closing will present the best opportunity to 
realize the value of the Debtor on a going-concern basis 
and avoid decline in the Debtor’s business; and (iv) 

unless the Sale is concluded expeditiously as provided 

for in the Sale Motion and pursuant to the Agreement, 
creditors’ (if any) and shareholders’ recoveries will be 

significantly diminished. 

The Bid Procedures set forth in the Bid Procedures 
Order were non-collusive, created and followed in good 
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faith, and substantively and procedurally fair to all 
parties. The Purchaser is the Successful Bidder for the 
Acquired Assets in accordance with the Bid Procedures 
Order. The Bid Procedures enabled the Debtor to 
obtain the highest and best value for the Acquired 
Assets for the Debtor and its estate. 

The Debtor and its professionals have complied, in 
good faith, with the Bid Procedures Order in all 
respects. As demonstrated by (a) any testimony and 

other evidence proffered or adduced at the Sale Hearing 

or submitted by affidavit or declaration at or prior to 
the Sale Hearing and (b) the representations of counsel 

made on the record at the Sale Hearing, through 
marketing efforts and a competitive sale process 
conducted in accordance with the Bid Procedures 
Order, the Debtor (i) afforded interested potential 

purchasers a full, fair and reasonable opportunity to 

qualify as bidders and submit their highest or otherwise 
best offer to purchase all of the Debtor’s assets; (ii) 

provided potential purchasers, upon request, sufficient 
information to enable them to make an informed 
judgment on whether to bid on the Acquired Assets; 
and (iii) considered all Qualified Bids submitted on or 

before the Bid Deadline. 

*6 
* Ok 

The Purchaser is a buyer in good faith, as that term is 

used in the Bankruptcy Code and the decisions 
thereunder, and is entitled to the protections of section 
363(m) of the Bankruptcy Code with respect to all of 
the Acquired Assets and the relief provided for in the 
Order. The Agreement was negotiated at arm’s length 

and entered into in good faith and without collusion or 

fraud of any kind. The Purchaser has not engaged in 
collusion or any conduct that would otherwise control 
or tend to control the sale price as between or among 

potential bidders and, therefore, has not violated 

section 363(n) of the Bankruptcy Code. Neither the 

Debtor nor the Purchaser have engaged in any conduct 

that would prevent the application of section 363(m) of 
the Bankruptcy Code; or cause the application of or 

implicate section 363(n) of the Bankruptcy Code to the 
Agreement or to the consummation of the Sale and 
transfer of the Acquired Assets and the Acquired 

Contracts to the Purchaser. The Purchaser has complied 

in good faith with the Bid Procedures Order in all 

material respects. The Purchaser is entitled to ail of the 
protections and immunities of section 363(m) of the 

Bankruptcy Code. 

Bates Decl., Ex.10 (Order Approving Asset Purchase 

Agreement). 

On September 24, 2012, Neogenix and Precision closed 

on the sale with the result that “all of the Debtor’s rights, 
title, and interests in its operating assets, including 
without limitation, its patents, office equipment, and 

laboratory equipment, were transferred to Precision 

Biologics.‘ In return, and consistent with the terms of the 

APA, as subsequently amended, Precision Biologics paid 
the Debtor $3,965,000.00, minus a_ credit of 

$1,172,525,37 representing payoff and full satisfaction of 
the DIP Financing Facility. The remaining proceeds of 
$2,792,474.63 went to the Debtor.” /d., Ex. 5 at 37. In 

addition to the cash component of the asset purchase, 
Precision also issued 5.5 million shares of Precision 
common stock to be distributed to Neogenix’s 
shareholders on a pro rata basis. Jd. Further, pursuant to 
the terms of the APA, Neogenix agreed to repay Precision 
$730,000 in Contingent Cash plus interest compounded 
annually at 12% per annum out of any proceeds received 

by the Debtor from the Existing Claims, as defined in the 
APA, after payment of certain fees and repayment of the 
DIP financing. Id. 

II. DISCUSSION 

A. Applicable Legal Standards 

Rule 45 of the Federal Rules of Civil Procedure governs 
the procedure when an individual or entity seeks to quash 

or modify a subpoena.’ Specifically, Rule 45(d) provides, 
in pertinent part, that 

(A) When Required. On timely motion, the court for the 
district where compliance is required must quash or 
modify a subpoena that: 

*7 (i) fails to allow a reasonable time to comply; 

(ii) requires a person to comply beyond the 

geographical limits specified in Rule 45(c); 

(iii) requires disclosure of privileged or other protected 
matter, if no exception or waiver applies; or 

(iv) subjects a person to undue burden. 

(B) When Permitted. To protect a person subject to or 

affected by a subpoena, the court for the district where 

compliance is required may, on motion, quash or 

modify the subpoena if it requires: 
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(i) disclosing a trade secret or other confidential 
research, development, or commercial information; or 

Gi) disclosing an unretained expert’s opinion or 
information that does not describe specific occurrences 

in dispute and results from the expert’s study that was 
not requested by a party. 

Fed. R. Civ. P. 45(d)(3)(A), (B). 

“A determination to grant or deny ... a motion to quash a 
subpoena is discretionary.” John Wiley & Sons, Inc. v. 

Doe Nos. 1-30, 284 F.R.D. 185, 189 (S.D.N.Y. 2012); see 
In re Subpoena Issued to Dennis Friedman, 350 F.3d 65, 

68 (2d Cir. 2003); Solomon v. Nassau Cnty., 274 F.R.D. 

455, 460 (E.D.N.Y. 2011) (‘Motions to quash subpoenas 

under the Rules are ‘entrusted to the sound discretion of 

the district court.’ ”) (quoting /n re Fitch, Inc., 330 F.3d 
104, 108 (2d Cir. 2003)); Libaire v. Kaplan, 760 F. Supp. 

2d 288, 291 (E.D.N.Y. 2011) (“The decision whether to 

quash or modify a subpoena is committed to the sound 
direction of the trial court.’”) (citations omitted). 

“The party issuing the subpoena must demonstrate that 
the information sought is relevant and material to the 
allegations and claims at issue in the proceedings.” Night 

Hawk Ltd. y. Briarpatch Ltd, 03 Civ. 1382, 2003 WL 
23018833, at *8 (S.D.N.Y. Dec. 23, 2003); see also 
Salvatorie Studios, Int’l v. Mako’s Inc., 01 Civ. 4430, 

2001 WL 913945, at *1 (S.D.N.Y. Aug. 14, 2001). 
Relevance in this context is subject to the over-arching 

relevance requirement outlined in Rule 26(b)(1). See In re 

Refco Sec. Litig., 759 F. Supp. 2d 342, 345 (S.D.N.Y. 
2011) (“Subpoenas issued under Rule 45 are subject to 
the relevance requirement of Rule 26(b)(1)”); see Ford 

Motor Credit Co. v. Meehan, No. CV 05-4807, 2008 WL 

2746373, at *4 (E.D.N.Y. July 11, 2008); During v. City 

Univ. of New York, No. 05 Civ. 6992, 2006 WL 2192843, 
at *82 (S.D.N.Y. Aug. 1, 2006). 

Rule 26(b)(1), as amended on December 1, 2015, | 

recognizes that “[i]nformation is discoverable ... if it is 

relevant to any party’s claim or defense and is 

proportional to the needs of the case.” Rule 26 Advisory 

Committee Notes to 2015 Amendments; see Sibley v. 

Choice Hotels Int’l, No. CV 14-634, 2015 WL 9413101, 

at *2 (E.D.N.Y. Dec. 22, 2015) (recognizing that “the 
current version of Rule 26 defines permissible discovery 
to consist of information that is, in addition to being 
relevant ‘to any party’s claim or defense,’ also 
‘proportional to the needs of the case.’ ”) (internal citation 
omitted). Notably, although Rule 26 still permits a wide 
range of discovery based upon relevance and 
proportionality, the “provision authorizing the court ... to 
order discovery of any matter relevant to the subject 

matter involved in the action” has been eliminated. Rule 
26 Advisory Committee Notes to 2015 Amendments; see 
Sibley, 2015 WL 9413101, at *2 (internal citation 
omitted). The rationale behind the elimination of this 
phrase is the reality that it “has been used by some, 
incorrectly, to define the scope of discovery.” Rule 26 
Advisory Committee Notes to 2015 Amendments. Thus, 
Rule 26(b)(1), as amended, although not fundamentally 

different in scope from the previous version “constitute[s] 
a reemphasis on the importance of proportionality in 
discovery but not a substantive change in the law.” 
Vaigasi v. Solow Mgmt. Corp., No. 11 CIV 5088, 2016 

WL 616386, at *13 (S.DD.N.Y. Feb. 16, 2016); see 
Robertson v. People Magazine, No. 14 Civ. 6759, 2015 
WL 9077111 at *2 (S.D.N.Y. Dec. 16, 2015) (“(T]he 
2015 amendment [to Rule 26] does not create a new 

standard; rather it serves to exhort judges to exercise their 
preexisting control over discovery more exact-ingly.”). 

*8 “Once the party issuing the subpoena has demonstrated 
the relevance of the requested documents, the party 
seeking to quash the subpoena bears the burden of 

demonstrating that the subpoena is  over-broad, 
duplicative, or unduly burdensome.” Kingsway Fin. 
Servs., Inc, v. Pricewaterhouse-Coopers LLP, No. 03 Civ. 
5560, 2008 WL 4452134, at *4 (S.D.N.Y. Oct. 2, 2008); 
see John Wiley & Sons, Inc., 284 F.R.D, at 189 (burden 
on motion to quash is borne by the moving party); Ford 

Motor Credit Co., 2008 WL 2746373, at *5 (“The burden 
of persuasion in a motion to quash a subpoena ... is borne 
by the movant.”) (citing Sea Tow Int’, Inc. v. Pontin, 246 

F.R.D, 421, 424 (E.D.N.Y. 2007)). In addition, where the 
party moving to quash is a non-party to the pending 

litigation, that fact “entitles the witness to consideration 

regarding expense and inconvenience.” Night Hawk Ltd., 
2003 WL 23018833, at *8 (internal quotations and 

citation omitted); see Cohen v. City of New York, No. 05 

Civ. 6780, 2010 WL 1837782, at *3 (S.D.N.Y. May 6, 
2010) (recognizing that “special weight [should be given] 
to the burden on non-parties of producing documents to 
parties involved in litigation”); Corbett v. eHome Credit 

Corp., No. 10-CV-26, 2010 WL 3023870, at *3 
(E.D.N.Y. Aug. 2, 2010); Concord Boat Corp. v. 

Brunswick Corp., 169 F.R.D. 44, 49 (S.D.N.Y. 1996). 

B. Enforcement of the Subpoena 
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1, Relevance 

As stated above, the threshold issue the Court must 

address is whether Mintz Levin has established the 
necessary relevance with respect to the information being 

sought by the Subpoena issued to Precision. See Night 
Hawk Ltd., 2003 WL 23018833, at *8 (“The party issuing 
the subpoena must demonstrate that the information 
sought is relevant and material to the allegations and 
claims at issue in the proceedings.”); see also Salvatorie 
Studios, Int’l, 2001 WL 913945, at *1. Relevance in this 

context is subject to the over-arching relevance 

requirement set forth in Rule 26(b)(1). See In re Refco 

Sec, Litig., 759 F. Supp. 2d at 345. As such, the 
subpoenaed information must be both relevant and 
proportional to the needs of the case. Fed. R. Civ. P. 
26(b)(1); Sibley, 2015 WL 9413101, at *2. Once the 
requesting party has made a prima facie showing of 
relevance, Jn re Weatherford Int’l Sec. Litig., 2013 WL 

2355451, at *3; Barbara, 2013 WL 1952308, at *2, “it is 
up to the responding party to justify curtailing discovery.” 
Fireman's Fund Insurance Co. vy. Great American 
Insurance Co. of New York, 284 F.R.D. 132, 134 

(S.D.N.Y. 2012). However, “conclusory objections as to 

relevance, overbreadth, or burden are insufficient to 

exclude discovery of requested information.” Melendez v. 

Greiner, No. 01 Civ. 7888, 2003 WL 22434101, at *1 
(S.D.N.Y. Oct. 23, 2003); Trilegiant Corp. v. Sitel Corp., 
275 F.R.D. 428, 431 (S.D.N.Y. 2011) (same); Diaz v. 
Local 338 of Retail, Wholesale Dep’t Store Union, United 

Food & Commercial Workers, No. 13-CV-7187, 2014 

WL 4384712, at *2 (E.D.N.Y. Sept. 3, 2014) (same). 
Rather, ‘“[a] party resisting discovery has the burden of 
showing ‘specifically how, despite the broad and liberal 
construction afforded [by] the federal discovery rules, 

each [discovery request or] interrogatory is not relevant or 
how each question is overly broad, burdensome or 
oppressive ... submitting affidavits or offering evidence 
revealing the nature of the burden. ” Vidal v. 

Metro-North Commuter Railroad Co., No. 3:12CV248, 

2013 WL 1310504, at *1 (D. Conn. March 28, 2013) 

(alteration in original) (quoting Compagnie Francaise 
d’Assurance Pour le Commerce Exterieur v. Phillips 

Petroleum Co., 105 F.R.D. 16, 42 (S.D.N.Y. 1984)); In re 

Weatherford Int’l Sec. Litig., 2013 WL 2355451, at *4; 

John Wiley & Sons, Inc. v. Book Dog Books, LLC, 298 
F.R.D. 184, 186 (S.D.N.Y. 2014); Diaz, 2014 WL 
4384712, at *2. 

*9 In the instant case, the Subpoena seeks the production 

of documents and deposition testimony encompassing a 

universe of topics including Precision’s: (1) formation, (2) 
capitalization structure, (3) efforts to raise capital, (4) 
financial statements, (5) communications with the United 

States Food and Drug Administration, (6) research 

considered or commenced prior to the asset purchase, (7) 
clinical trials, (8) evaluation of Neogenix’s assets, (9) 

knowledge concerning Neogenix’s Business Advisory 
Board, (10) non-public documents concerning the 

bankruptcy case and (11) communications with any party 
regarding the bankruptcy case. Bates Decl., Ex. 1 
(Subpoena). As to a timeframe, “Mintz Levin is willing ... 

to limit [the Subpoena] to documents created, or 

concerning the period, in or before September 2012, when 
the Bankruptcy Court approved the asset sale.” Defendant 
Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.’s 

Memorandum of Law in Support of its Motion to Compel 

Compliance with Subpoena Served on Precision 
Biologics, Inc. (“Def.’s Mem.”) [DE 165-1] at 11. 

In support of its argument that the information sought is 
relevant, Defendant proceeds from its conclusions that: 
(1) “Precision Biologics is effectively Neogenix’s 

successor;” (2) “[t]he Neogenix bankruptcy appears to 

have been tactical in nature;” and (3) the asset sale was 

“far from an arm’s-length purchase of assets” since 
“Neogenix stockholders were on both sides of the buy/sell 
transaction.” Jd. at 11. As a result, Defendant asserts that 

it is “entitled to understand why Precision Biologics 
bought Neogenix’s assets; to determine whether Precision 

Biologics is, in substance, merely a continuation of 
Neogenix’s business; and to find out how Precision 

Biologics valued Neogenix’s assets when Precision 
Biologics purchased them in 2012.” Jd Specifically, with 
respect to causation, Defendant contends that it is entitled 
to “explore whether Neogenix is an innocent victim, or 
whether it connived at its own liquidation, so that it could 

further the interests of its most influential insiders.” Jd. at 
10. In addition, Defendant states that any information 
concerning damages is “fully discoverable.” 

Consequently, Defendant maintains that “[i]f (as 

Neogenix now says) it is entitled to damages of more than 
$250 million, then the relatively minimal discovery that 

Mintz Levin requests fully satisfies the requirement that 

discovery be “proportional to the needs of the case.” Fed. 

R. Civ. P. 26(b)(1). Jd. at 11. 

In response, Precision argues that Defendant cannot meet 

its burden with respect to establishing relevance since its 
motion “only examines relevance on the last page of the 

argument” in which it “cites no fact to support th[e] 
speculation” that the asset purchase did not represent an 
arms-length transaction since “Neogenix stockholders 

were on both sides of the transaction” and because 

Neogenix’s bankruptcy was “tactical in nature.” Precision 

Biologics Response to Motion to Compel Compliance 
with Subpoena (“Precision’s Opp’n”) [DE 166] at 5.8 

Specifically, Precision attacks Defendant’s argument 

based upon the fact that “Defendant cites no document 
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from the bankruptcy proceedings, no Neogenix document, 
nothing produced in discovery by anyone, no testimony of 

any witness at any time ever, and no law to support its 
speculation.” /d. at 5-6. In addition, Precision argues that 
“the value of Neogenix assets in Precision’s hands now or 
in September 2012 has nothing to do with the damages 
suffered by the Plaintiff in this case, which is measured 
by the pre-sale value of the Neogenix assets versus what 
Precision paid in September 2012. Likewise, Precision’s 
bidding strategy, valuations and bankruptcy related 

documents do not alter in any way the compensation 
received by Neogenix shareholders....” Jd. at 6. Moreover, 
to the extent Defendant seeks to establish relevance based 
upon a purported “loan” made to Neogenix, Precision 
asserts that this characterization is both “irrelevant and 
incorrect” since (1) “the Disclosure Statement describes 

not a loan by Precision, but rather a contingent payment 
to Precision if the litigation produces certain recovery” 

and (2) “the Federal Rules only allow discovery into 

matters relevant to claims at issue” and “[nJothing about 

Precision’s so-called loan is at issue...” As such, 
according to Precision, “simply because it may be entitled 
to payment does not open itself to whatever discovery 

Defendant seeks.” /d. at 10.° 

*10 In its reply, Defendant argues that “Precision’s view 
of Neogenix’s damages claim, the ‘pre-sale value of the 
Neogenix assets’ and ‘what Precision paid’ both depend 
on the subject about which Precision is resisting 
discovery—‘the value of the Neogenix assets in 
Precision’s hands’ at the time of the bankruptcy sale.” 
Defendant Mintz, Levin, Cohn, Ferris, Glovsky and 

Popeo, P.C.’s Reply Memorandum of Law in Further 

Support of its Motion to Compel Compliance with 
Subpoena Served on Precision Biologics, Inc. (“Def.’s 
Reply.”) [DE 168] at 2. Based on this contention, 

Defendant argues that: (1) “Precision’s valuations of 

Neogenix assets at the time of the bankruptcy are relevant 

to Neogenix’s claim in this case” since “such valuations 
were made contemporaneous[ly], or nearly so, with the 
alleged loss;” and (2) the value of the Precision shares 

included in the asset purchase “necessarily depended on 
the value of the Neogenix assets that Precision would then 

own. So the value of the Neogenix assets in Precision’s 
hands was reflected in ‘what Precision paid,’ and thus 
(even in Precision’s view) bears on Neogenix’s claim of 
damages for this separate reason.” Jd, at 2-3. 

Prior to addressing the contours of the Subpoena itself, 
the Court must first determine whether Defendant (as the 

movant) has established that the discovery it seeks is both 

relevant and proportional in accordance with Rule 26’s 

over-arching relevancy requirement. See In re Refco Sec. 

Litig., 759 F. Supp. 2d at 345; Sibley, 2015 WL 9413101, 

at *2. In order to establish the necessary relevance 
element, a party must do more than offer mere speculation 
or conjecture. See Surles v. Air France, No. 00 CIV 5004, 

2001 WL 815522, at *4 (S.D.N.Y. July 19, 2001), aff, 
No., 2001 WL 1142231 (S.D.N.Y. Sept. 27, 2001) 
(“discovery requests [can]Jnot be based on pure 

speculation or conjecture.”); Tottenham v. Trans World 

Gaming Corp., No. 00 CIV. 7697, 2002 WL 1967023, at 
*2 (S.D.N.Y. June 21, 2002) (same); Lemanik, S.A. v. 

McKinley Allsopp, Inc., 125 F.R.D. 602, 610 (S.D.N.Y. 
1989) (denying discovery requests based on speculation). 
Indeed, “courts faced with such requests [ ] routinely 
decline to authorize fishing expeditions.” Surles, 2001 
WL 815522, at *4; Tottenham, 2002 WL 1967023, at *2 

(“Discovery, however, is not intended to be a fishing 

expedition, but rather is meant to allow the parties to flesh 
out allegations for which they initially have at least a 
modicum of objective support.”); see also McBeth v. 

Porges, 171 F. Supp. 3d 216, 236 (S.D.N.Y. 2016) 
(“[T]he Federal Rules of Civil Procedure do not unlock 

the doors of discovery for a plaintiff armed with nothing 
more than conclusions or speculation”); 287 Franklin 

Ave, Residents’ Ass’n v. Meisels, No. 11-CV-976, 2012 

WL 1899222, at *6 (E.DN.Y. May 24, 2012) 
(“Discovery is not to be used as ‘a hunting license to 
conjure up a claim that does not exist.’ ”) (quoting 

Palumbo v. Shulman, No. 97 Civ. 4314, 1998 WL 436367 

(S.D.N.Y. July 24, 1998)). 

In the instant case, Defendant’s motion primarily relies 
upon unsupported assertions amounting to little more than 
speculation and conjecture. For example, Defendant 
asserts that “Precision Biologics is effectively Neogenix’s 

successor,” that the asset sale “was far from an arm’s 

length purchase” and that “Precision Biologics is, in 
substance, merely a continuation of Neogenix’s business.” 
Def.’s Opp’n at 11. Based upon these statements, 
Defendant concludes that it is “entitled to understand why 
Precision Biologics bought Neogenix’s assets; to 

determine whether Precision Biologics is, in substance, 

merely a continuation of Neogenix’s business; and to find 
out how Precision Biologics valued Neogenix’s assets 
when Precision Biologics purchased them in 2012.” Jd 

The problem with Defendant’s proffer is that it fails to 
cite any evidence or concrete facts which would provide 
even elementary support for the assertions it makes and 

the broad swath of discovery it seeks to obtain via the 

Subpoena. Such substantiation is even more important, 
where, as here, Defendant seeks a broad universe of 

discovery as well as deposition testimony from a 
non-party to this lawsuit. See Crosby v. City of N.Y., 269 
F.R.D, 267, 282 (S.D.N.Y. 2010) (“Where a party has 

Subpoeaned a non-party, [t]he party issuing the subpoena 
must demonstrate that the information sought is relevant 
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and material to the allegations and claims at issue in the 
proceedings.”) (internal quotations and citation omitted) 
(emphasis added); see also Jones v. Hirschfeld, 219 

F.R.D. 71, 74 (S.D.N.Y. 2003) (recognizing that Rule 45 

of the Federal Rules of Civil Procedure “provides 
additional protection for non-parties subject to a subpoena 
by mandating that a court quash or modify the subpoena if 
it ... subjects [the] person to undue burden.”). Indeed, of 

the twelve pages of Defendant’s memorandum of law, 
only four pages are devoted to argument, which, other 
than citing general propositions concerning relevance, cite 

no facts, evidence or case law supporting Defendant’s 
contention that the discovery sought here is relevant and 
otherwise proportional in light of the claims and the 
parties involved in this action.” In short, Defendant’s 
entire premise rests upon nothing more than an ipse dixit 
(i.e., that there is a factual basis for the statements made 

based solely upon Defendant’s assertions of their 

existence). However, such statements, without more, do 

not meet Defendant’s burden under Rule 26. See 287 
Franklin Ave. Residents’ Ass’n v. Meisels, No. 

11-CV-976, 2012 WL 1899222, at *6 (“Sasmor has not 

met his burden of making a prima facie showing that the 
discovery sought is relevant. Plaintiffs’ allegation that 
‘[djefendants may operate an additional fraudulent 
scheme’ involving property that defendants ‘may have 
been attempting to purchase through a short sale,’ 
provides an insufficient basis on which to support what 

appears to be a fishing expedition. Given the clearly 
speculative nature of the allegations, Sasmor may not ‘use 
discovery to uncover evidence that might support an as 
yet unasserted ... claim.’ ”) (internal citation omitted); Jn 

re Rockefeller Ctr. Properties, No. 00 CIV. 647, 2002 

WL 22051, at *9 (S.D.N.Y. Jan. 8, 2002) (“Chase is 
speculating that further discovery will reveal evidence of 

mistakes or errors in the calculation of the Additional 
Rent. Such conjecture is not enough to grant discovery.”). 

*11 Apart from the lack of factual or evidentiary support, 
Defendant’s premise and the conclusions drawn from it 
are also at odds with the findings reached by the 
Bankruptcy Court which approved the asset purchase 

between Neogenix and Precision. See generally Bates 

Decl., Ex. 10. For example, notwithstanding Defendant’s 

unsupported assertions to the contrary, the Bankruptcy 

Court specifically found that (1) Precision “is not a mere 

continuation of [Neogenix] or its estate;” (2) Precision 

“does not constitute a successor to [Neogenix] or its 

estate;” and (3) “The [Asset Purchase] Agreement was 

negotiated at arm's length and entered into in good faith 
and without collusion or fraud of any kind. [Precision] has 

not engaged in collusion or any conduct that would 
otherwise control or tend to control the sale price as 

between or among potential bidders and, therefore, has 

not violated section 363(n) of the Bankruptcy Code.” 

Bates Decl., Ex. 10 at 6-7, 11 (emphasis added). In light 
of the Bankruptcy Court’s conclusions, and without any 
independent factual or evidentiary basis proffered by 
Defendant, it is difficult for this Court to reconcile 

Defendant’s statements (based upon conjecture) in the 
face of the Bankruptcy’s Court’s factual and legal 
conclusions to the contrary. To be sure, to the extent 
Defendant disagreed with the factual findings and legal 
conclusions reached by the Bankruptcy Court, a timely 
appeal must have been brought before the District Court 
for the District of Maryland. See 28 U.S.C. § 
158(a)(vesting appellate jurisdiction in the district courts); 
Bordonaro vy. Fido’s Fences, Inc., No. 16-CV-414, 2017 

WL 243368, at *4 (E.D.N.Y. Jan. 20, 2017) (“recognizing 
that 28 U.S.C. § 158(a), [ ] provides that ‘[t]he district 

courts of the United States shall have jurisdiction to hear 
appeals ... from final judgments, orders, and decrees; ... 
[and] with leave of the court, from other interlocutory 

orders and decrees ... of bankruptcy judges.’ ”) (quoting 

28 U.S.C. § 158(a)(1), (3)). As such, the Court must give 

effect to the findings and conclusions reached by the 
Bankruptcy Court concerning the facts and circumstances 

surrounding the asset purchase unless and until the 
Bankruptcy Court’s decision is modified or otherwise 
overturned on appeal in the District Court." However, 
based upon the parties’ submissions, it does not appear 
that a timely appeal was ever filed. Further, neither party 
has provided—nor is the Court aware—of any binding or 
persuasive authority standing for the proposition that the 
Court may disregard a Bankruptcy Court’s factual 
findings and legal conclusions under the facts presented 
here. 

Here, Defendant included the Bankruptcy Court’s Order 
as part of its motion papers and the Court finds that the 
factual and legal conclusions entered by the Bankruptcy 
Court bear directly on Defendant’s argument as to 
whether it should be permitted to “explore whether 
Neogenix is an innocent victim, or whether it connived at 
its own liquidation, so that it could further the interests of 

its most influential insiders.” Def.’s Opp’n at 10. 
Specifically, the Bankruptcy Court’s findings belie any 

notion of such “conniving.” Further, similar to its other 
assertions, Defendant offers no independent corroboration 

of its suppositions that would either call into question the 

Bankruptcy Court’s conclusions or otherwise provide a 

sound basis for the broad non-party discovery it now 
seeks. Put another way, the mere specter of wrongdoing 
on the part of Neogenix or Precision in conjunction with 
the asset sale cannot itself suffice to “conjure up a claim 

that does not exist.” 287 Franklin Ave. Residents’ Ass’n, 

2012 WL 1899222, at *6. Rather, Defendant must come 

forward with facts or other concrete evidence that could 

  

WESTLAVY © 2078 Thomson Reuters. No claim to original U.S. Government Works. 9



Neogenix Oncology, Inc. v. Gordon, Not Reported in Fed. Supp. (2017) 
  

provide the Court with a good faith basis to infer or 

conclude that despite the Bankruptcy Court’s findings, 
there is reason to believe that something is amiss. See, 

e.g., Bates Decl., Ex. 10 at 6 (finding Neogenix complied 
in good faith with all bid procedures); at 13 (finding both 
the sale and the consideration provided to be “fair and 

reasonable and shall be deemed for all purposes to 
constitute a transfer for reasonably equivalent value and 
fair consideration under the Bankruptcy Code and any 
other applicable law”). However, such facts and evidence 
are lacking here. 

In short, to the extent Defendant seeks to impugn the 

findings of the Bankruptcy Court concerning facts and/or 
conclusions surrounding the asset purchase and 
sale—which bear directly on the instant motion—it must 

make a sufficient factual showing to permit the Court to 
draw the inference that notwithstanding the Bankruptcy 
Court’s findings, the information Defendant seeks is 
grounded upon some modicum of objective support such 

that the intrusion into Precision’s affairs amounts to more 
than a mere fishing expedition or rummaging through 
documents of a non-party to this suit. See Tottenham, 
2002 WL 1967023, at *2 (“Discovery, however, is not 

intended to be a fishing expedition, but rather is meant to 
allow the parties to flesh out allegations for which they 
initially have at least a modicum of objective support.”); 

Footnotes 

see also McBeth, 171 F. Supp. 3d at 236 (“{T]he Federal 
Rules of Civil Procedure do not unlock the doors of 
discovery for a plaintiff armed with nothing more than 
conclusions or speculation”). 

*12 Here, Defendant has put forth nothing more than 

conjecture and supposition to support its request. Such 
speculation, however, is insufficient to meet its burden 

under Rule 26. In light of this finding, the Court declines 
to address the contours of the Subpoena itself. 

IV. CONCLUSION 
Based upon the foregoing analysis, Defendant’s motion to 
compel enforcement of the Subpoena served upon 
non-party Precision is DENIED. 

SO ORDERED. 

All Citations 

Not Reported in Fed. Supp., 2017 WL 1207558 

1 The Court treats the objections raised by Precision as a cross-motion to quash the subpoena pursuant to Rule 45(d)(3) of the 

Federal Rules of Civil Procedure. 

The facts are drawn primarily from Neogenix’s Second Amended Disclosure Statement with Respect to Neogenix Oncology’s 

Second Amended Plan of Liquidation, attached as Exhibit (“Ex.”) 5 to the March 28, 2016 Declaration of Jeremy C. Bates in 

Support of Defendant Mintz, Levin, Cohn, Ferris, Clovsky and Popeo, P.C.’s Motion to Compel Compliance with Subpoena Served 

Notwithstanding that its common stock is not traded on any exchange, based upon the total number of its shareholders, 

Neogenix is regarded as a public reporting company under the Securities Exchange Act of 1934 and is therefore required to make 

“A stalking horse bidder in a bankruptcy proceeding makes an initial bid to purchase the assets of a debtor on the theory that the 

initial bidder’s ‘initial research, due diligence, and subsequent bid may encourage later bidders.’ ” in re MSR Resort Golf Course 

LLC, No. 13 CIV. 2448, 2014 WL 67364, at *2 n. 3 (S.D.N.Y. Jan. 7, 2014) (quoting In re 310 Associates, 346 F.3d 31, 34 (2d Cir. 

2003)). “Stalking horse bidders often contract to receive a ‘break-up fee’ compensating it for its bidding activities should a higher 

bid ultimately emerge and win an eventual asset auction.” /Id.; see In re Integrated Res., Inc., 147 B.R. 650, 659 (S.D.N.Y. 1992). 

Neogenix currently maintains possession of its property and manages its business affairs as a debtor-in-possession, in accordance 

2 

on Precision Biologics, Inc. (“Bates Dec!.”). 

3 

periodic filings with the SEC. Id. at 23. 

4 

5 

with §§ 1107 and 1108 of the Bankruptcy Code. /d. at 30. 

6 Specifically, these operating assets included: (1) Acquired Contracts; (2) Inventory; (3) Equipment; (4) Files and Records; (5) 

Permits; (6) Intellectual Property; (7) Leasehold Properties; (8) Goodwill; (9) Receivables; and (10) Deposits. Bates Decl., Ex. 12(E} 

(July 23, 2012 Asset Purchase Agreement between Neogenix and Precision). 
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11 

12 

The parties did not brief the issue whether a different standard of review is applied when a party seeks to enforce a subpoena as 

opposed to when a party files a motion seeking to quash a subpoena. Because the Court does not find any difference in the 

relevant case law and because it is treating Precision’s objections as a cross-motion to quash, the Court will apply the standards 

set forth in Rule 45(d) as well as the applicable law to adjudicate the instant motion. 

Although Precision asserts in a footnote that it initially objected to the Subpoena on the basis of defective service in addition to 

relevance, this issue has not been properly briefed by either party and so the Court declines to address it in the first instance. See 

id. at5n.6. 

In addition, Precision asserts that the Bankruptcy Court's findings “entered after notice, a period for objection, a hearing, and a 

detailed factual record” —which concluded that “ ‘[t]he [asset sale] was negotiated at arms-length and entered into in good faith 

and without collusion or fraud of any kind’ ”“—“is now res judicata, not subject to collateral attack and principles of claim 

preclusion prevent re-litigation of the issue in this Court.” fd. at 7-8. Although Defendant has responded to this argument in its 

reply, the Court declines to address it since: (1) generally res judicata is asserted defensively rather than offensively as Precision 

is attempting to do here; and (2) perhaps more fundamentally, this non-dispositive motion presents an improper forum for 

raising this doctrtine since res judicata may only be interposed during dispositve motion practice. See Sassower v. Abrams, 833 F. 

Supp. 253, 264 n. 18 (S.D.N.Y. 1993) (“[T]he defense of res judicata or collateral estoppel may be brought, under appropriate 

circumstances, either via a motion to dismiss or a motion for summary judgment”); Caldwell v. Gutman, Mintz, Baker & 

Sonnenfeldt, P.C., 701 F. Supp. 2d 340, 349 (E.D.N.Y. 2010) (“A court may dismiss a claim on res judicata or collateral estoppel 

grounds ona motion to dismiss, a motion for judgment on the pleadings, or a motion for summary judgment.”). 

The Court acknowledges that Defendant also included a chart in its memorandum which set forth its position concerning each 

category of discovery being sought. However, similar to the main body of its argument, Defendant cites no case law, evidence or 

other concrete support which could provide a sound basis for the discovery it seeks to obtain from Precision via the Subpoena. 

To the extent Defendant asserts that it is not bound by the Bankruptcy Court’s findings since it never appeared in that action, 

Def.’s Reply at 3, the Court will not address this argument for the same reasons it declined to consider Precision’s argument to 

the contrary based upon principles of res judicata. See supra note 9. 

        The Court notes that to extent the sought i tion relating to Precision’s assets, see Ba ., Ex. 1 (seeking 

Precision’s financial statements), such a demand is [ ron the independent grounds that (1) | y targeted at a 
is generally only permitted in a post-judgment context pursuant to Rule 69 and serves to assist the judgment creditor 

in n its efforts to enforce a judgment against the judgment debtor. See Universitas Education, LLC v. Nova Group, Inc., Nos. 11 Civ. 

1590, 11 Civ. 8726, 2013 WL 3328746, at *3-4 (S.D.N.Y. July 2, 2013); Vazquez v. Ranieri Cheese Corp., No. CV-07-464, 2013 WL 

101579, at *2 (E.D.N.Y. Jan. 8, 2013); and (2) “a non-party’s own assets are not automatically a proper subject of inquiry[.]” 

Vazquez, 2013 WL 101579, at *2; see Universitas Education, LLC, 2013 WL 3328746, at *4 (“Generally, nonparties may only be 

examined about the assets of a judgment debtor[.]”) (internal quotations and citation omitted); Jacobson v. Moller & Moller, inc., 

No. CV 2002-6316, 2007 WL 1989260, at *1 (recognizing that generally “discovery is permitted against a non-party to discover 

facts relating to the assets of the judgment debtor’). 
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