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IN THE DISTRICT COURT OF CLEVELAND COUNTY
STATE OF OKLAHOMA

STATE OF OKLAHOMA, ex rel.,
MIKE HUNTER,
ATTORNEY GENERAL OF OKLAHOMA,

Plaintiff,
VS.

(1) PURDUE PHARMA L.P.;
(2) PURDUE PHARMA, INC.;

(3) THE PURDUE FREDERICK COMPANY,
(4) TEVA PHARMACEUTICALS USA, INC,;

(5) CEPHALON, INC.;

(6) JOHNSON & JOHNSON;

(7) JANSSEN PHARMACEUTICALS, INC,
(8) ORTHO-MCNEIL-JANSSEN
PHARMACEUTICALS, INC., n/k/a
JANSSEN PHARMACEUTICALS;

(9) JANSSEN PHARMACEUTICA, INC.,

n/k/a JANSSEN PHARMACEUTICALS, INC.;

(10) ALLERGAN, PLC, f/k/a ACTAVIS PLC,
f/k/a ACTAVIS, INC., f/k/a WATSON
PHARMACEUTICALS, INC.;

(11) WATSON LABORATORIES, INC.;

(12) ACTAVIS LLC; and

(13) ACTAVIS PHARMA, INC,,

f/k/a WATSON PHARMA, INC.,

Defendants.

For Judge Balkman’s
Consideration

Case No. CJ-2017-816
Honorable Thad Balkman
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In the office of the
Court Clerk WiARILYN WiLLIAMS

MOTION TO HOLD TRIAL AT O.U. COLLEGE OF LAW
AND BRIEF IN SUPPORT

MOTION

Teva Pharmaceuticals USA, Inc., on behalf of all of the defendants, moves that the trial

of this matter be held at the courtroom at the University of Oklahoma College of Law.

The courtroom at the law school will allow for a substantially more efficient proceeding

with respect to the logistics for jurors, witnesses, the court, and the parties. Moreover,

conducting this trial into the courtroom at the Cleveland County Courthouse substantially

impairs the defendants’ right to a fair trial. In contrast, the State will not suffer prejudice if trial

is held at the law school.



BRIEF IN SUPPORT

L CoOURT ROOM LOGISTICS

Multiple logistical type issues will arise at trial because the State chose to bring such a
massive case against three manufacturers simultaneously. There will be an unusual number of
lawyers, media representatives, witnesses and spectators in the courthouse and that significantly
increases the possibility of a problematic interaction between a juror and an attorney, trial
participant, media representative, or a spectator. At the law school, most of these issues can be
avoided.

The technological capabilities at the law school are superior to those available at the
Cleveland County Courthouse. For example, the jury box at the law school allows each juror to
have a screen on which documents can be shown during the course of the trial. By contrast, at
the Cleveland County Courthouse, documents would have to be displayed on a large screen in
the courtroom which would likely block some participants’ view and which would be yet another
item packed into an already small space. As is referenced in the proposed Order regarding the
use of cameras in the courtroom, the Court will require that the use of cameras not interfere with
the solemnity of the proceeding. This goal can more easily be achieved given the additional
space and the enclosed overhead media observations boxes available at the law school
courtroom.

Parking at the law school is free and is located directly across the street from the building
making it more convenient for jurors, witnesses, court personnel, the public and the parties.

IL. SHEPPARD V. MAXWELL ANALYSIS

The seminal case on a court's duty to provide an environment suitable to the
administration of justice is Sheppard v. Maxwell, 384 U.S. 333, 86 S.Ct. 1507, 16 L.Ed.2d 600
(1966). That case resulted in the reversal of a nine-week trial because of the "carnival
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atmospheré" in the courtroom, id. at 358, in which "bedlam reigned at the courthouse.” /d. at
355. This brief shows how the problems highlighted by the Sheppard court can be solved by
moving trial to the University of Oklahoma College of Law.

A. Problem: Size and Layout of Courtroom. The Sheppard court noted that the

courtroom was too small, id. at 342, for the highly publicized nine-week trial. Id. at 344. For
example, "confidential talk among Sheppard and his counsel [was] almost impossible during the
proceedings. They frequently had to leave the courtroom to obtain privacy." Id. at 344.

Solution: The courtroom at the law school is much larger and will allow adequate space
for the State’s counsel, as well as counsel for the three defendant groups to be able to
confidentially discuss the case during the course of the trial. It is particularly important here
because it will allow counsel for each defendant group to confidentially discuss matters outside
the hearing of the other defendants, the State, members of the jury, the public and media. Each
defendant group is entitled to be separately represented and is exercising that right. The right to
separate counsel will be significantly abridged if counsel for a given defendant cannot have
confidential consultations.

Further, the law school can accommodate three separate defense tables for the three
defendant groups. Courts have recognized the rights of defendants to have separate counsel table.
See Tri-R Systems v. Friedman and Son, 94 F.R.D. 726,728 (D. Colo. 1982), noting that allowing
separate trials for defendants alleviated the "spillover effect" in a joint trial, and Corogan v.
Methodist Hospital, 160 F.R.D 55:57 (E.D. PA 1995), where the court noted that "separate
counsel tables minimized any spillover effect." That is particularly important in this case.

B. Problem: Courthouse Facilities. The Court in Sheppard also noted that the

courthouse facilities were inadequate in size and arrangement. "Representatives of the news



media also used all the rooms on the courtroom floor . . . ." Id. at 343. "Station WSRS was
permitted to set up broadcasting facilities on the third floor of the courthouse next door to the
jury room, where the jury rested during recesses in the trial and deliberated." Id. at 343.
"[N]ewsreel cameras were occasionally used to take motion pictures of the participants in the
trial, including the jury and the judge. Indeed, one television broadcast carried a staged
interview of the judge as he entered the courthouse.” Id. at p.343.

At the courthouse, in this case, the jury room, the courtroom, and the entrance to the
court’s chambers are all located on a narrow hallway approximately 45 feet by 6 feet. The jury
room opens right on to the same small hallway which will be used every day by counsel,
spectators, the media, etc., which materially increases the possibility that a witness, lawyer,
spectator or media member will say or do something unintended or inappropriate within the
hearing of a juror.

Solution: At the law school, however, the jury room is in a hallway which can easily be
blocked off to be accessible only to court personnel and jurors. The jury would have its own
room with an entrance which is separate from the entrance to the courtroom for attorneys,
spectators, the media, etc. The news media can have their own space, with an entrance on a
separate floor to the media box looking into the courtroom from the back.

The jury room and related facilities at the law school are superior to those available at the
Cleveland Courthouse. The jury room at the law school also has access to private restrooms and
a coffee bar area for the members of the jury. As this is anticipated to be a lengthy trial, these
amenities will provide the jury members with a more comfortable experience.

C. Problem: Access to Courtroom. In Sheppard, there was also problem with access to

the courtroom. “In the corridors outside the courtroom there was a host of photographers and



television personnel with flash cameras, portable lights and motion picture cameras. This group
photographed the prospective jurors during selection of the jury. After the trial opened, the
witnesses, counsel, and jurors were photographed and televised whenever they entered or left the
courtroom." Id. at 343-44., When the court spoke with counsel in chambers, "news media
representatives so packed the judge's anteroom that counsel could hardly return from the
chambers to the courtroom.”" Id. at 344, “Participants in the trial, including the jury, were forced
to run a gauntlet of reporters and photographers each time they entered or left the courtroom.”
Id. at 355.

The Cleveland County Courthouse has only one narrow hallway which will be used by
(a) jurors, (b) counsel, (c) witnesses, (d) media, (¢) court personnel, and (f) other participants and
spectators. Even if the Court does not allow the media into the Court's anteroom, the entrance to
the anteroom is from the same hallway. The problems encountered in the Sheppard case will
inevitably be repeated in this case with the court, counsel, jurors, witnesses, court personnel,
media representatives and others all jammed into the same narrow hallway.

Solution: The law school, on the other hand, has a separate hallway which can be used
by the Court, jurors and witnesses to enter the courtroom without having to be approached by
third parties and without having to interact with counsel. Also, the media can use the entrance
on a different floor of the law school to enter the press room. The jurors can leave the courtroom
through that hallway, enter the jury room during breaks, and return to the courtroom without
having to "run a gauntlet." Sheppard. at 355.

D. Problem: News Media in the Courtroom. The news media created a distraction

within the courtroom in Sheppard. "The courtroom remained crowded to capacity with

representatives of news media. Their movement in and out of the courtroom often caused so



much confusion that, despite the loud-speaker system installed in the courtroom, it was difficult
for the witnesses and counsel to be heard." Id. at 344.

Solution: The law school has a press room at the back of the courtroom which is behind
glass. The media can enter and exit without disturbing the proceedings. They can observe the
proceedings, share thoughts with each other, and type reports without their noise distracting from
the court proceedings. Although the news media is entitled to report on the trial, that function
"must not be allowed to divert the trial from the 'very purpose of court system * * * to adjudicate
controversies, both criminal and civil, in the calmness and solemnity of the courtroom according
to legal procedures." Sheppard, at 350-51, quoting Cox v. Louisiana, 379 U.S. 559, 583 (1965)
(Black, J. dissenting).

I11. ADDITIONAL PREJUDICE TO THE DEFENDANTS

A. Gamesmanship. By choosing to bring a massive case against three manufacturers
simultaneously, the State has created a situation where the size of the courtroom at the Cleveland
County Courthouse will unfortunately be insufficient.

The problems, moreover, are asymmetric since there is only one plaintiff, but three
separate defendant groups. That means there are three sets of lawyers and support staff for each
of the three defendant groups that need to be accommodated. The result in the courthouse would
be that an excessive number of people would be jammed into an unreasonably small amount of
space on the defendants’ side of the courtroom, but not on the plaintiff’s side of the courtroom.
The State’s proposal that this trial could occur at the courthouse is sheer gamesmanship. The
State merely wants to force the defendants, their counsel and support staff into a physically
uncomfortable and unwieldy situation.

B. Confusign. A second notable area of prejudice will arise if this trial is conducted at

the Cleveland County Courthouse. Specifically, there will be a significant risk of confusion on
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the part of the jurors concerning who represents which defendant given that the defendants will
all be packed into one side of the courtroom most likely at a single defense counsel table.

This is exacerbated by the fact that the State has persisted in referring to “the defendants”
as though they are one when in fact, they are separate defendants comprised of separate
corporate entities with separate factual and legal defenses to the claims being asserted by the
State. Each defendant made exact this point at the motion to dismiss stage, and explained that
because in the Petition the State persisted in referring to "the defendants” instead of identifying
which defendant was at issue in any particular instance, it was prejudicial. Defendants’ Joint
Motion to Dismiss (filed 9/22/17) at p. 6-8 and Defendants’ Joint Reply Brief in Support of Their
Motion to Dismiss (filed 11/27/17) at p. 10-13. Now, each defendant will be faced with a more
significant problem. As the trial takes place and the State’s counsel gestures to the defendants’
side of the room or makes allegations about what “the defendants” did, the physical layout of the
courtroom will add to the confusion because, by necessity, defense counsel would all be packed
in together.

Iv. SECURITY

Any security concerns can also be readily addressed at the law school courtroom. If the
State is concerned about the fact that the law school would not have adequate security, the
defendants will agree to pay for reasonable and appropriate security at the law school. Indeed, as
outlined above, the law school already provides a more secure setting than the courthouse,
particularly for jurors and witnesses.

V. NO PREJUDICE TQ STATE

There is no prejudice to the State if trial is held in the courtroom at the law school.



VI. CONCLUSION

"The carnival atmosphere at trial could easily have been avoided since the courtroom and
courthouse premises are subject to the control of the court.” Sheppard at 358. "The courts must
take such steps by rule and regulation that will protect their processes from prejudicial outside
interferences." Sheppard. at 363.

"A trial judge is responsible for the just outcome of a trial and has broad discretion in its
conduct." Cities Service Company vs. Gulf Oil, 1999 OK 14, 943, 980 P.2d 116. Because the
courtroom at the University of Oklahoma College of Law is substantially better suited for a case
of this size and complexity and to avoid the obvious prejudice to ;che defendants as discussed
herein, the defendants respectfully request that the Court enter an order setting the location of the
trial for the University of Oklahoma College of Law courtroom.

Respectfully submitted,
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Robert G. McCampbell FOBA No. 10390
Nicholas (“Nick™) V. Merkley, OBA No. 20284
Jeffrey A. Curran, OBA No. 12255
Ashley E. Quinn, OBA No. 33251
GABLEGOTWALS

One Leadership Square, 15th Fl.

211 North Robinson

Oklahoma City, OK 73102-7255

T: +1.405.235.3314

E-mail: RMcCampbell@Gablelaw.com
E-mail: NMerkley@Gablelaw.com
E-mail: JCurran@Gablelaw.com
E-mail: AQuinn@Gablelaw.com

OF COUNSEL:

Steven A. Reed

Harvey Bartle IV

Nancy L. Patterson

Mark A. Fiore

Rebecca Hillyer

MORGAN, LEWIS & BOCKIUS LLP
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1701 Market Street

Philadelphia, PA 19103-2921

T: +1.215.963.5000

E-mail: steven.reed@morganlewis.com
E-mail: harvey.bartle@morganlewis.com
E-mail: nancy.patterson@morganlewis.com
E-mail: mark.fiore@morganlewis.com
E-mail: rebecca.hillyer@morganlewis.com

Brian M. Ercole

Melissa M. Coates

Martha A. Leibell

MORGAN, LEWIS & BOCKIUS LLP
200 S. Biscayne Blvd., Suite 5300

Miami, FL 33131

T: +1.305.415.3000

E-mail: brian.ercole@morganlewis.com
E-mail: melissa.coates@morganlewis.com
E-mail: martha.leibell@morganlewis.com

Attorneys for Defendants Cephalon, Inc., Teva
Pharmaceuticals USA, Inc., Watson Laboratories,
Inc., Actavis LLC, and Actavis Pharma, Inc. f/k/a
Watson Pharma, Inc.



I hereby certify that a true and correct copy of the foregoing was emailed this

CERTIFICATE OF SERVICE

February, 2019, to the following:

Attorneys for
Plaintiff

Mike Hunter, Attorney General
Abby Dillsaver, General Counsel
Ethan Shaner, Dep. Gen. Counsel
ATTORNEY GENERAL’S
OFFICE

313 N.E. 21st Street

Oklahoma City, OK 73105

Z/

day of

Michael Burrage

Reggie Whitten

J. Revell Parrish

WHITTEN BURRAGE

512 N. Broadway Ave., Ste. 300
Oklahoma City, OK 73102

Bradley Beckworth

Jeffrey Angelovich

Lloyd Nolan Duck, III

Brooke A. Churchman

Andrew G. Pate

Lisa Baldwin

Nathan B. Hall

NIX, PATTERSON & ROACH
512 N. Broadway Ave., Ste. 200
Oklahoma City, OK 73102

Robert Winn Cutler

Ross E Leonoudakis

NIX PATTERSON & ROACH
3600 N. Capital of Texas Hwy.
Suite B350

Austin, TX 78746

Glenn Coffee

GLENN COFFEE &
ASSOCIATES, PLLC
915 N. Robinson Ave.
Oklahoma City, OK 73102
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Attorneys for
Johnson & Johnson,
Janssen
Pharmaceutica, Inc.,
N/K/A Janssen
Pharmaceuticals,
Inc., and Ortho-
McNeil-Janssen
Pharmaceuticals,
Inc. N/K/A Janssen
Pharmaceuticals,
Inc.

John H. Sparks

Benjamin H. Odom

Michael W. Ridgeway

David L. Kinney

ODOM SPARKS & JONES
2500 McGee Drive, Suite 140
Norman, OK 73072

Charles C. Lifland

Jennifer D. Cardelus

Wallace M. Allan

Sabrina H. Strong

Houman Ehsan

Esteban Rodriguez
O’MELVENY & MEYERS
400 S. Hope Street, 18" Floor
Los Angeles, CA 90071

Stephen D. Brody

David Roberts
O’MELVENY & MEYERS
1625 Eye Street NW
Washington, DC 20006

Daniel J. Franklin

Ross B Galin

Desirae Krislie Cubero Tongco
O’MELVENY & MEYERS
7 Times Square

New York, NY 10036

Amy R. Lucas

Lauren S. Rakow

Jessica L. Waddle
O’MELVENY & MEYERS
1999 Ave. of the Stars, 8 FI.
Los Angeles, CA 90067

Jeffrey A. Barker
O’MELVENY & MEYERS
610 Newport Center Drive
Newport Beach, CA 92660

Larry D. Ottaway

Amy Sherry Fischer

Andrew Bowman

Jordyn L. Cartmell

FOLIART, HUFF, OTTAWAY
& BOTTOM

201 Robert S. Kerr Ave., 12th Fl.
Oklahoma City, OK 73102
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Attorneys for Purdue Sheila L. Birmbaum

Pharma, LP, Mark S. Cheffo
Purdue Pharma, Inc. Hayden Adam Coleman
and The Purdue Paul LaFata

Frederick Company  Jonathan S. Tam
Lindsay N. Zanello
Bert L. Wolff
Mara C. Cusker Gonzalez
DECHERT, LLP
Three Bryant Park
1095 Avenue of the Americas
New York, NY 10036

William W. Oxley

DECHERT LLP

U.S. Bank Tower

633 West 5th Street, Suite 4900
Los Angeles, CA 90071

Erik W. Snapp

DECHERT, LLP

35 West Wacker Drive, Ste. 3400
Chicago, IL 60601

Benjamin F. McAnaney
Hope S. Freiwald

Will W. Sachse
DECHERT, LLP

2929 Arch Street
Philadelphia, PA 19104

Jonathan S. Tam

Jae Hong Lee

DECHERT, LLP

One Bush Street, 16th Floor
San Francisco, CA 94104

Britta E. Stanton

John D. Volney

John T. Cox, III

Eric W. Pinker

Jared D. Eisenberg
Jervonne D. Newsome
Ruben A. Garcia

Russell Guy Herman
Samuel Butler Hardy, IV
LYNN PINKER COX &
HURST, LLP

2100 Ross Avenue, Suite 2700
Dallas, TX 75201

Robert S. Hoff

WIGGIN & DANA, LLP
265 Church Street

New Haven, CT 06510 |

Sanford C. Coats

Joshua Burns

CROWE & DUNLEVY

324 N. Robinson Ave., Ste. 100
Oklahoma City, OK 73102

Robert G. McCampbel

5490194
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