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PRELIMINARY STATEMENT
City Defendants respectfully submit this memorandum of law in support of their motion
for partial summary judgnme pursuant to Fed. R. Civ. P. 3Bity Defendants respectfully refer
the Court to City Defendants’ &ement of Undisputed Facts Ruast to Local Civil Rule 56.1
at (hereinafter “56.1") for the background facts for their motion.
ARGUMENT

POINT |

PLAINTIFF'S UNLAWFUL SEARCH AND
ENTRY CLAIMS FAIL.

A. Plaintiff's Unlawful Search and Entry Claims Against Defendants Marino,
Lauterborn, Gough, Duncan, Broschart, and Hanlon Fail as a Matter of
Law.

Defendants are entitled to summary judgmemtPlaintiff’'s unlawful search and entry
claims against defendants Marino, Lauterhddough, Duncan, Broschart and Hanlon because
the entry into Plaintiff's home was justified byigent circumstances. Police officers “may enter
a dwelling without a warrant to render emergea@y and assistance # person whom they

reasonably believe to be instliess and in need of thatsesance.” Tierney v. Davidson, 133

F.3d 189, 196 (2d Cir. 1998) (qumg Root v. Gauper, 438 F.2d 361, 364 (8th Cir. 1971)); see

also Keeney v. City of New London, 196 Supp. 2d 190, 196-97 (D. Conn. 2002) (applying

Tierney standard). One such exigency whichy mastify a warrantless entry is the need to
“render emergency aid and assistance to a pewbom [officers] reasonaplbelieve to be in
distress and in need of that asance.” Tierney, 133 F.3d at 196.

The Supreme Court has reiterated its positiat tthe need to assist persons who are

seriously injured or threatened with such injuis/one circumstance that justifies a warrantless

entry to a private home. Brigham City v.udtt, 547 U.S. 398, 403 (2006). “[T]he need to



protect or preserve life or avoid serious injury is justification for what would be otherwise illegal

absent an exigency or emergency.” MingeyArizona 437 U.S385, 392, (quoting Wayne v.

United States, 318 F.2d 205, 212 (D.C. Cir 1963) (Burd)¢), see also Migban v. Tyler, 436

U.S. 499, 509 (1978). Accordingly, law enfement officers may enter a home without a
warrant to render emergency assistance to amethjaccupant or to prett an occupant from

imminent injury._Mincey, 437 U.S. at 398ge_also Georgia v. Randolph, 547 U.S. 103, 118

(2006) (“It would be silly to suggest thatettpolice would commit a tort by entering . . . to
determine whether violence (or threat of violent&$ just occurred or is about to (or soon will)
occur”).

The test to determine exigent circumstances” is an objective one that turns on . . . the
totality of circumstances confronting law enforcement agents in the particular thstet

States v. MacDonald, 916 F.2d 766, 769 (2d Cir. 19@0) l{ang. More specifically, the

guestion is whether “the facts, as they ag@m@d at the moment of entry, would lead a
reasonable, experienced officer, to believe thatettwas an urgent need to render aid or take

action.” United States v. Simmons, 661 F.3d 1837 (2d Cir. 2011) (quoting United States v.

Klump, 536 F.3d 113, 117-18 (2d Cir. 2008)). Thea#ffis subjective motivation is irrelevant.

See Bond v.United States29 U.S. 334, 338, n. 2 (2000) (“Thertes properly agree that the

subjective intent of the law enforcement officeirislevant in determining whether that officer’s
actions violate the Fourth Amendment . . . ; idgie is not his state of mind, but the objective

effect of his actions”); Whren v. United Statéd7 U.S. 806, 813 (1996) (“[W]e have been

unwilling to entertain Fourth Amendment clesiges based on the actual motivations of

individual officers’); Graham v. Connor490 U.S. 386, 397 (1989) (“[O]ur prior cases make




clear” that “the subjective mottions of the individual offiers . . . haJve] no bearing on
whether a particular seiziis ‘unreasonable’ underghrourth Amendment”).
Officers do not need ironclad proof of “a ligederious, life-threatening” injury to invoke

the emergency aid exception. Michigan v. Eisb58 U.S. 45, 49 (2009). Moreover, where an

officer believes emergency aidrssquired, at least one Court hasdhthat an individual’s failure
to respond to an officer’'s knock dineir door is relevant to a deteination of whether the entry

was objectively reasonable. United States v. Ashburn, 11-CR-303 (NZ&&) U.S. Dist.

LEXIS 62656, *16 (E.D.N.Y. May 5, 2014).

Here, the entry and “search” of Plaintiff's apartment was reasonable based upon the
circumstances known to the officers at the timehef entry. First, Plaintiff left work abruptly
and without permission on October 31, 2009, repgrthat he was sickSee 56.1 at 123-25).
Thereafter, Captain Lauterbospoke with department psycbgist Dr. Catherine Lamstein-
Reiss because he was concerned about Plaintiff's wellb@6dlL at 126-27). Dr. Lamstein-
Reiss told Captain Lauterborn that she had etaduRlaintiff's mental health prior to October
31, 2009, and that Captain Lauterborn “absolutelgded” to find Plaintiff and “make sure that
he was ok”. (56.1 at 730). Captain Lauterbddeputy Inspector Mauriello, and Lieutenant
Broschart also knew that Plaintiff had prewsly had his gun taken aw. (56.1 at 139).

In response Lieuteant ChristaghBroschart, Captain Lautern and a patrol sergeant
and police officer from the 184precinct went to Platiffs home at 82-60 80 Place in
Glendale Queens. (56.1 aBly). Lieutenant Broschartnd Captain Lawrborn knocked on
Plaintiff's door for several hours but Plaintiffvexr answered. (56.1 at 1132-33). Dr. Lamstein-
Reiss tried calling Plaintiff'scell phone which he also did nainswer. (56.1 at {134-35).

Moreover, Plaintiff's landlat heard him moving around in& of the apartment, but



subsequently heard no movement. (56.1 at.{B@utenant Broschartemained outside of
Plaintiff's apartment for approximately four hours araver saw or heard Plaintiff. (56.1 at 137).

It does not matter hereven if the defendants’ subjectiweotivations could be so neatly
unraveled--whether the officers entered Plaintiffame in retaliation for Plaintiff's reports to
the Internal Affairs Bureau and the QugliAssurance Division because the belief was
objectively reasonable and they were told by a aldmgalth professional — Dr. Lamstein-Reiss —
that Plaintiff had to be located and his weltigeensured. Accordingly, Plaintiff's unlawful entry
and search claims must be dismissed in their entirety.

Alternatively, defendants are entitled to quatifimmunity for entering Plaintiff's home
absent a warrant. “Whether an official protelchy qualified immunitymay be held personally
liable for an allegedly unlawful official #ion generally turns on the objective legal
reasonableness of the action ... asskgséght of the legal rules #t were clearly established at

the time it was taken.” Anderson v. Creigh, 483 U.S. 635, 639 (1987internal quotation

marks and citation omitted). Even where the mitiis federal rights and the scope of the
official’'s permissible conduct are clearly edisliied, the qualified immunity defense protects a
government actor if it was ‘objaeely reasonable’ for him tdelieve that his actions were

lawful at the time of the @llenged act. Anthony v. City dflew York, 339 F.3d 129 (2d Cir.

2003) (internal quotation marks and citationsitted). “Qualified immunity serves to protect
police from liability and suit wén they are required to maka-the-spot judgments in tense
circumstances,” and officers are entitled te thefense unless the officers’ judgment was so

flawed that no reasonable affir would have made a similahoice. Lennon v. Miller, 66 F.3d

416, 424-25 (2d Cir. 1995). As such, since it whgectively reasonable for the defendants to

believe that exigent circumstances existed, gadliimmunity is appropriate. See e.g., Koch v.



Town of Brattleboro, 287 F.3d 162, 169 (2d (QA002) (qualified immunityis appropriately

applied on a Fourth Amendment unreasonab&cbeand seizure claim where a government

officer believes there were exigent circumstanuesent); see also Brigham City v. Stuart, 547

U.S. 398, 403 (2006) (finding that police may emtérome without a warrant when they have an
objectively reasonable basis forlieging that an occupant is seriously injured or imminently

threatened with such injury); Russo v. Cay Cincinnati, 953 R2d 1036, 1043-44 (6th Cir.

1992) (warrantless entry was justified by officaemsonable belief that resident was in danger
of committing suicide and noting the court’s inability to find “a single case indicating that an
officer’'s attempt to rescue what that officer bes to be a suicidal person does not constitute
exigent circumstances”). Here, it is clear thatdbBendants had a reasonabégief that Plaintiff
might cause harm to himself or others and in Ve&te told that they must locate him and ensure
his wellbeing. Accordingly, even they were mistaken, theyeaentitled to qudied immunity.

B. Plaintiff Has Not Alleged That Defendants Wilson, Wall, O’Hare, Trainor,

Hanley, Nelson, Caughey, Sawyer and James Unlawfully Searched and/or
Seized Him.

It is well established that Section 1988poses liability only upon a defendant who
personally subjects, or causes to be subjectggarson to the deprivatn of any federal right.
Accordingly, “personal involvement of defendanh alleged constituinal deprivations is a

prerequisite to an award of damages urglé983.” Williams v. Smith, 781 F.2d 319, 323 (2d

Cir. 1986) (citation omitted); Doyle v. Coombe, No. 97-2680, 1998 U.S. App. LEXIS 20261, at

*3 (2d Cir. June 12, 1998); Sealey v. Giltnet1F.3d 47, 51 (2d Cir. 1997). Plaintiff has not

alleged in the Second Amended Complaint, andeti®eno evidence ithe record, that Sondra
Wilson, Richard Wall, Robert O’Hare, Timothyrainor, Thomas Hanley, Gerald Nelson,
Timothy Caughey, Frederick Sawyer or Shanteieahad any personal inveiment with regard

to Plaintiff's claims of unlaful search and seizure. (Plaffis Second Amended Complaint,

-5-



annexed as Exhibit A to thBeclaration of Suzanna Publicker Mettham dated December 22,
2014 at |1 153-174). Therefore, any claimaigf these individuals under § 1983 unlawful
search and seizure must be dismissed.

POINT I

PLAINTIFF'S FALSE ARREST AND FALSE
IMPRISONMENT CLAIMS FAIL PURSUANT
TO NEW YORK'S MENTAL HEALTH AND
HYGIENE LAW.

Plaintiff's false arrest and false imponment claims against defendants Marino,
Lauterborn, Gough, Sawyer, Duncan, Broschlames, Caughey, and Hanlon fail because there
was probable cause to seize Plaintiff pursuamMidar York State’s Meril Health and Hygiene
Law (hereinafter “MHL").Seizures under a state’s mental hygiene or mental health laws apply
the concepts of “probable cause” that have arisestriminal Fourth Amendment seizure cases.

See Kerman v. City of New York, 261 F.2@9, 235 (2d Cir. 2001); bhday v. Oullette, 118

F.3d 1099, 1102 (6th Cir. 1997); Gooden v. Howard County, 954 F.2d 960, 964 (4th Cir. 1992);

Vallen v. Connelly, 99-CV-9947 (SAS?004 U.S. Dist. LEXIS 4490, at *23 (S.D.N.Y. March

19, 2004);_Sanchez v. Town of Greece, 98-CV-648K)4 U.S. Dist. LEXIS 29357, at *8-13

(W.D.N.Y. Sept. 1, 2004). Because the existence of probable caaseesp an individual is a
complete defense to both federal and state lawnsl&r false arrest and false imprisonment, the

critical question in this case is whether the ddénts possessed probabtéeise to conclude that

Plaintiff was acting in a manner that wouldgiy a MHL 8§ 9.41 seizure. Weyant v. Okst, 101
F.3d 845, 852 (2d Cir. 1996), Sanchez, 2004 WSt. LEXIS 29357, at8-13 (“Here, the
defendant officers had sufficient probable caudseteeve that Sanchez might be mentally ill and

that he should be arrested pursuant towNe€ork’'s Mental Hygiene Law [§ 9.41].").



Accordingly, the analysis of Plaintiff's falserast turns on whether @hofficers had probable
cause to detain him based on the infdramathat he was emiotally disturbed.

The existence of probable caufr detention can be detanad as a matter of law “if
there is no dispute as to the pertinent evants the knowledge of the officers....” Martinez v.
Golding, 499 F .Supp. 2d 561, 567 (S.D.N.Y. 200i)efinal citation omitted)in the criminal
context, probable cause exists when ofBcéhave knowledge oreasonably trustworthy
information of facts and circumstances that are sufficient to warrant a person of reasonable

caution in the belief that the person to be ae$ias committed or is committing a crime.” Posr

v. Court Officer Shield No. 207, 180 F.3d 409, 414 (2d Cir. 1999). “Whether probable cause
exists depends upon the reasonable conclusion doaven from the facts known to the arresting

officer at the time of the arse” Devenpeck v. Alford, 543 U.946, (2004) (citig Maryland v.

Pringle, 540 U.S. 366, 371, 134 Ct. 795, 157 L. Ed. 2d 769 (2003he probable cause inquiry
is an objective one and the subjeetheliefs or motivations of theresting officer are irrelevant.
Devenpeck, 125 S.Ct. at 593-94.lie® officers may rely upon information gained from other

officers in making their probable cause assesgnser Savino v. City of N.Y., 331 F.3d 63, 74

(2d Cir. 2003) (“The collective knowledge doctrine provides that, for the purpose of determining
whether an arresting officer had probable caosarrest, “where law enforcement authorities
are cooperating in amvestigation, ... the knowledge of one presumed shared by all.”)

(quoting lllinois v. Andreas, 463 U.S. 765, 772 n(B83)), and on information gained from

witnesses or private citizens. LeeSandberg, 136 F.3d 94, 103 (2d Cir. 1997).

The facts and circumstances known to the mi#dats at the time they made the decision
to confine Plaintiff were sufficient to warrantparson of reasonable caariin the belief that a

seizure was legally justified under MHL § 9.4d/hile the statute ostensibly requires two



separate factual conclusions: (1) that the persoeaappo be mentally ill, and (2) that the person
is conducting himself in a manner which is likelyresult in serious harm to himself or others,
see MHL § 9.41, the two inquires essentially became in situations such as the one at hand.
As the Second Circuit has heldolfce officers are often forcetd make on the spot judgments
about a person’s mental health and should be eshtiti reasonable leeway those situations.”
Kerman, 261 F.3d at 241.

By analogy, the question here is whethlee facts and circumstances known to the
defendants at the time they decided to takenBtainto custody were sufficient to warrant a
person of reasonable cautiontire belief that Plaintiff mighbe “mentally ill and [] conducting
himself in a manner [] likely to result in seriobarm to” himself as those terms are defined by

the MHL. See Bayne v. Provost, 04-CV-2005 U.S. Dist. LEXIS 40889 (N.D.N.Y Aug. 4,

2005)_quoting Monday, 118 F.3d at 1102 (6th €C897);_ Vallen 2004 U.S. Dist. LEXIS 4490, at

*27 ("Where there is a totality of circumstancesrimig to a ‘probabilityor substantial chance
of dangerous behavior, not [evemj actual showing of such behawi courts have not hesitated

in upholding emergency pick-uprders.”) (citing_Hoffman v. Gunty of Delaware, 41 F. Supp.

2d 195, 209 (N.D.N.Y. 1999), aff'd, 205 F.3d 1323 (2d Cir. 2000)). The answer is yes.

Here, all of the circumstances presentedh® defendants required them to make just
such an “on the spot” judgmeaall. Prior to Octobe31, 2009 Plaintiff ha his gun and shield
removed as a result of being placed on retetri duty following a consultation with New York
City Police Department Psychluglist Dr. Catherine Lamsteinei®s. (56.1 at {118-20).
Moreover, upon their arrival thdefendants were informed thBlaintiff was suffering from

abdominal pain, nausea, dizziness, and chesspéh6.1 at Y44). Idact, Plaintiff's blood



pressure was so high that EMTs considerezl dluation to be an emergency that required
medical attention at a bpital. (56.1 at 1148-50).

The choice was either to: (a) accept Plé#istirefusal to address his abdominal pain,
blood pressure issues, and nausea, leave him altmeapartment, and risk that he would die or
suffer serious harm as a result;(by persist in anteempt to “convince” Rintiff to voluntarily
get on the gurney in order to transport him twapital for a medical treatment and, if necessary,
take him into custody against his will. Indeedeeaccepting that Plaintiff was faking his illness,
defendants were nevertheless présegnvith an ostensibly genuim@ncern for Plaintiff's safety
by trained emergency medical teatians who persistethat Plaintiffsmedical condition was
an emergency situation. (56.1 at 144-50). Based upon these facts, there was a reasonable basis
to conclude that Plaintiff was in immediateedeof medical attention. The defendants were not
required to obtain a qualified mental healthnogn before seizing Rintiff under MHL 8§ 9.41.

See Ricciuti, 124 F.3d at 128. However, the fact that Plaintiff was admitted to Jamaica Hospital
Medical Center for approximately six days purdu# the MHL can only serve to indicate the
reasonableness of the defendantsgien to remove Plaintiff fronhis apartment out of concern

for his wellbeing. (56.1 at 51).

Assumingarguendothat actual probable did not exist to taklaintiff into custody
under MHL 8 9.41, the defendants are entitledualified immunity because there was arguable

probable cause. See Escalera v. Lunn, 363dF737, 743 (2d Cir. 2004). “Arguable probable

cause exists ‘if either (a) it was objectivel\asenable for the officer tbelieve that probable
cause existed, or (b) officers iasonable competence couldadjree on whether the probable

cause test was met.” Id. (quoting GolinoGity of New Haven, 950 F. 2d 864, 870 (2d Cir.

1991)). Given all the facts presented here, ammhgithe defendants theasonable leeway they



are entitled to in making assesnts of other people’s mentsiates, officers of reasonable
competence could disagree whether they weriggs in seizing Plaintiff pursuant to MHL 8§

9.41 to ensure his safety througimetal health evaluation. S8anchez, 2004 U.S. Dist. LEXIS

29357, at *4;_Vallen, 2004 U.S. Dist. LEXI®190, at *30-33. Accordingly, the defendants are
entitled to qualified immunity and Plaintiff's fasarrest and false imprisonment claims must be
dismissed.

POINT 11l

PLAINTIFF'S FIRST AMENDMENT CLAIM
SHOULD BE DISMISSED.

The First Amendment may be violated by aillatg effect” of governmental action short

of a direct prohibition against speecHieper v. Metzinger, 47&.3d 60, 65 (2d Cir. 2007). To

establish a “chilling effect” claim, Plaintiff must establish that: (1) his speech is protected by the
First Amendment; (2) that defendants’ motivatiorsw@ suppress Plaintiff's speech; and (3) that
defendants’ actions effectively chilled the exercise of Plaintiff's First Amendment fighisey

v. Village of Suffern, 268 F.3d 65, 73 (2d C2001) (citing_Connell v. Signoracci, 153 F.3d 74,

79 (2d Cir. 1998); accord Howard v. TownRxéthel, 481 F. Supp. 2d 295, 309 (S.D.N.Y. 2007).

Moreover, to prevail against ti@&ty, Plaintiff must show thaa municipal custom or policy was

the moving force behind the alleged violati&ng., Williams v. City of New York, 12-CV-8518

(RJS), 2014 U.S. Dist. LEXIS 49837, *35-37 (S.D.N.Y. Mar. 26, 2014).

! This Court previously rejected Plaintiff's attemptsptead a First Amendment claim based on incidents occurring
prior to his suspension on October 31, 2009. See Schoolcraft, 2012 U.S. Dist. LEXIS 128557 at *11-13.

2 Despite his lofty nomenclature, Plaintiff is not advancirtigua “prior restraint” claimSee, e.g., United States v.
Quattrone, 402 F.3d 304, 309 (2d Cir. 2005)(“A ‘prior restraint’ on speech is a law, regulation or judicial order that
suppresses speech — or provides for its suppression at the discretion of government officials — on the basis of the
speech’s content and in advance of its actual expressi®ather, his claim is more akin to the “chilling effect”

claims advanced in cases like Curleydaonnell, in which the Plaintiffs asserted that retaliatory governmental
action affected the exercisetbkir First Amendment rights.
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A. Plaintiff Does Not Have an InterestProtected by the First Amendment.

As Your Honor previously indicated i8choolcraft v. City of New York, 10-CV-6005

(RWS), 2012 U.S. Dist. LEXIS 128557 (S.D.N.Y. Sept. 7, 2012)Ptaimtiff to have a viable
prior restraint claim, he must establish the is speaking as a citizen rather than as a

government employee. 2012 U.S. Dist. LEXIS 1288675-16; see also Samuelson v. Laporte

Community Sch. Corp., 526 F.3d 1046, 1052 (7th Z008) (“For the restriain to qualify as a

prior restraint, the employee must have an interest in the speech as a citizen commenting upon a
matter of public concern.”). As a suspended @atthan terminated) police officer, Plaintiff
nevertheless remained a sworn law enforceméfiter and therefore was not speaking “as a

citizen”2 See_Anemone v. Metropolitan Trangputh., 05-CV-3170 (LAR, 2008 U.S. Dist.

LEXIS 36091, *47 (S.D.N.Y. May 2, 2008) (holdirthat Plaintiff's possuspension speech
could not form the basis of a First Amendmeairal, stating “[w]hile [Plaintiff] was technically
suspended when he spoke before the State Asgengbnevertheless was acting pursuant to his
‘official duties’ relating to secuty”), aff'd, 629 F.3d97 (2d Cir. 2011).

B. City Defendants’ Actions Were Not Motivated By Plaintiff's Speech.

To survive a summary judgmemotion, Plaintiff must providespecific proof of

improper motivation on the part tie defendant officers. Cuyle268 F.3d at 73; Brown v. City

of New York, 13-CV-1018 (KBF), 2014 U.Rist. LEXIS 83513, *27-28 (S.D.N.Y. June 18,
2014). “Evidence of improper motive ‘may includgpressions by the officials regarding their

state of mind, circumstances suggestinga substantial fashiorthat the Plaintiff has been

singled out, or thénighly unusualnature of the actions take” Dunk v. Brower, 11-CV-4564

(ER), 2013 U.S. Dist. LEXIS 160667, *25 (S.D.N.Nov. 7, 2013) (quoting Blue v. Koren, 72

% The fact that Plaintiff was at his im@ when portions of the alleged harassment occurred, Schoolcraft, 2012 U.S.
Dist. LEXIS 128557 at *15-16, should not dictate whether his speech was as a citizen or as a public employee.
Frisenda v. Village of Malverne, 775 F. Supp. 2d 486, 509 (E.D.N.Y. 2011).
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F.3d 1075, 1083-84 (2d Cir. 1995)). In this cabere were no expressions of an improper
motive by any NYPD officiaf. See Schoolcraft, 2012 U.S.dDi LEXIS 128557 at *21; (56.1 at

1966, 68). In the absence of such direct ewi@, Plaintiffs circumstantial evidence of a
retaliatory motive,_see Schoolcraft, 2012S. Dist. LEXIS 128557, at *22-23, must be

“sufficiently compelling”. Bennett v. Goor®43 F.3d 133, 138-139 (2d Cir. 2003). It is not.

Plaintiff may not rely on any circumstancesoxing before Februar®010. It is illogical
to conclude that any defendant could have harbored an intpnévent Plaintiff from going to
the media with his allegations befohes allegations became public ithe Daily Newson
February 1, 2010 (56.1 at 72), and befewven Plaintiff himself decidedfter his October 31,
2009 involuntary commitment) to go to the medi6.1 at 173, 75). &htiff can point to no
evidence indicating that any defendant suspectaidti#f would speak publicly before that time.
(56.1 at 1173-75). In any ewereven assuming such circatances could be relied upon,
Plaintiff was neither singled out nor treated differently with respect to his internal complaints or
performance evaluation. Blue, 72 F.3d at 1083-84inBff would have been subjected to the
same disciplinary action even in the absewsicany purportedly impermissible motive. Texas v.
Lesage, 528 U.S. 18, 21 (1999).

Plaintiff provides no basis for City Defendanédlegedly improper motives other than his
own supposition or hearsay statements that he is@ated from his fellow officers, (56.1 at
f11), a victim of a conspiracy to falsely pray him as psychologically unbalanced, (56.1 at

f112), and/or “menaced” witan intent to silence him(56.1 at 161). _See Anemone, 629 F.3d at

* Plaintiff would have the court believe that one or more defendants invaded his home and drove hundtesls of
to his upstate New York home in an effort to silence him without once in any way indicating what they expected
Plaintiff to do or not do as a result. (56.1 at 1166, 68).

® Furthermore, Plaintiff cannot relyn his involuntary confinement asiéence of an improper motive because
probable cause existed for summfinement, as discussedra. See, e.g., Petway vit€ of New York, 12-CV-279
(ARR)(LB), 2014 U.S. Dist. LEXIS 28361 * 31-32 (E.D.N.Y. Mar. 4, 2014), and cases cited therein.
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117 (summary judgment appropriate where readenaty would find that employer would have
treated Plaintiff's in the same manner basadhis workplace behavior, which occurred well-
before any allegedly protected conduct).

With respect to alleged circumstances occurdfigr February 1, 2010, again, Plaintiff
cannot provide proof of any improper motive beyond his own personal assumption that any
officer present at his house was there to silence’Bmcause Plaintiff opened the door only
once to accept an NYPD delivery, (56.1 at 165), &t@yntiff's imagination serves to ascribe an
intent to silence him to those outside his doBuch conclusory assertions are not sufficient to
support a motivation to deprive a person & Rirst Amendment rights. See Dunk, 2013 U.S.
Dist. LEXIS 160667 at 26 (quoting Cobb v. PoZ3%3 F.3d 89, 198 (2d Cir. 2004)); Conte v.

County of Nassau, 06-CV-4746 (JFB)(ETB), 2016. Dist. LEXIS 104815, *83-85 (E.D.N.Y.

Sept. 30, 2010), and cases cited therein.

C. Plaintiff's First Amendment Right Was Not Chilled.

Where a party cannot show aacige in his allegedly protexl First Amendment activity,
he cannot show the requisite chilling of hissEliAmendment right to free speech. E.qg., Curley,
268 F.3d at 73. The record is devoid of anstance where Plaintiff's First Amendment rights
were actually restrained or deidl. To the contrary, the record is replete with instances where
Plaintiff exercised his First Amendment&doms throughout NYPD’s alleged campaign to

intimidate and harass him. (56.1 at {7Bai{y Newsreporter contacted Plaintiff within a month

® Plaintiff states that officers visited his home in upstate New York about six times from December 2009 through
2010, but not thereafter. (56.1 at 163). But Plaintiff is vague regarding who was there and what they said to
constitute an alleged attempt to deprive him of his First Amendment rights. (56.1 at 1164, 66, 68). Furthermore,
when Plaintiff speaks in terms of CiBefendants’ intent to silence him, he refers to their alleged intent to prevent
him from pursuing his internal complaints rather than speaking publicly. (56.1 at 169).

" The motivation for the visitation recounted by Plaintiffast was to serve him wittharges and specifications and
to inform him that if he returned twork, he would be placed back on th&yroll, not to “silence him”. (56.1 at
167).
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after Plaintiff’'s suspension); (56.1 at 177) (P& corresponded with reporters and attorneys
via e-mail for “a couple years” beginning in 201(56.1 at §78) (Plaintiff spoke numerous times
with The Daily NewsThis American Lif@andThe Village Voicen late 2009 and/or early 2010);
(56.1 at 179) (Plaintiff wrote summary of his Jamaica Hospitainfinement and provided that
summary toThe Village Voice The Daily Newsand his various attorneys); (56.1 at 180)
(Plaintiff began communicating with and provided hudio recordings to Village Voice reporter
Graham Rayman — author of “The NYPD Tsapeeries — in early 2010 and continued to
communicate with him through the summer of 20X88.1 at 81) (Plaintiff gave copies of
recordings to Rayman and Plaintiff’'s attorney58.1 at 184) (Plaintiff khgiven “six or seven”
interviews to the media as of @ber 2012); (56.1 at 182) (Plaintghve all of higecordings to
his attorneys); (56.1 at 1185-90)qAtiff contacted several electedficials, the Queens DA, the

U.S. Department of Justice and Plaintiffguasel in_Floyd v. Cityof New York, for whom

Plaintiff provided suppding affidavits). In fact, Plainfi not only admits that none of the
defendants succeeded in dissuading him from spegakithe media, but he asserts their actions
actually “encouraged” him to do so. (56.1 at 1191-92).

In sum, Plaintiff cannot even assert an unactionable “subjective chill,” see, e.g., Latino

Officers Ass’n v. Safir, 170 F.3d 167, 170 (2d Cir. 199X alone an actual restraint on his First

Amendment rights. See Colombo v. O’Colng10 F.3d 115, 117 (2d Cir. 2002); Curley, 268

F.3d at 73, and cases cited therein; Howard, 481 F. Supp. 2d at 309.

D. Defendants Sondra Wilson, Richard Wall,Robert O’Hare, Thomas Hanley,
and Timothy Trainor Must Be Dismissed.

Plaintiff's only cause of action againstfdedants Sondra Wilson, Richard Wall, Robert
O’Hare, Timothy Trainor, and Thomas Hanleybased on Plaintiff's First Amendment claims.

(Exhibit A at 11 215-220, 261-277). Therefore, toe¢ltent the Court dismisses Plaintiff's First

-14 -



Amendment claims, defendants Wilson, Wall, O’Hare, Trainor, and Hanley must be dismissed as
defendant8. Regardless, Plaintiff has failed to addwogy specific evidence whatsoever that
defendants Wilson, Wall, O’Har& rainor, or Hanley had any jpnoper motivation to impair
Plaintiff's exercise of his First Amendment righee, Curley, 268 F.3d at 73.

POINT IV

42 U.S.C. § 1983 DOES NOT VEST CITIZENS
WITH SUBSTANTIVE RIGHTS.

There can be no claim for a purported “deprosa of federal rights under 42 U.S.C. §
1983, as that statute does not vest citizenth wubstantive rightsbut rather provides a

jurisdictional vehicle for the vindication of wstitutional rights._Se&atterson v. County of

Oneida, 375 F.3d 206, 225 (2d Cir. 2004); Sykedames, 13 F.3d 515, 519 (2d Cir. 1993);

Sanchez v. Thompson, No. 07-CV-0531 (JW®BDW), 2007 U.S. Dist. LEXIS 94085, *8-9

(E.D.N.Y. Dec. 26, 2007). Themt, summary judgment should be granted for City Defendants
on Plaintiff First Claim for Relief.

POINT V.
LACK OF PERSONAL INVOLVEMENT.

As discussed above in Point I(B), Seatil983 imposes liability only upon a defendant
who personally subjects, or causes to be subjeuntgdperson to the deprivation of any federal

right. See, e.g., Williams, 781 F.2d at 323.

8 Plaintiff has recently moved this Court to permiTlsird Amended Complaint removing Wilson, Wall, O'Hare,
and Hanley as defendants. (56.1 at 11owever, Plaintiff has not yet filea Stipulation of Withdrawal with the
Court agreeing to dismisbese defendants withgjudice. (56.1 at 1108).

° Plaintiff has recently moved this Court to permit ardtAmended Complaint removing his claim for “deprivation
of federal rights under 42 U.S.C. 8§ 1983.” (56.1 at {1B@Wwever, Plaintiff has not yet filed a Stipulation of
Withdrawal with the Court, agreeing to digsithis claim with prejdice. (56.1 at 1110).
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A. Defendants Wilson, Wall, O’'Hare, Trainor, Hanley, Nelson, Caughey,
Lauterborn and Hanlon

Plaintiff has not alleged thalefendants Wilson, Wall, O’He, Trainor, Hanley, Nelson,
Caughey, Lauterborn or Hanlon had any personal wevoént with regard to Plaintiff's claims
of excessive force and assault and battery. (8665) (force inside his apartment alleged only
against defendants Broschart, i@, Gough, and Duncan); (56.1 %86) (force inside hospital
alleged only against defendants Sawyer anche3q Therefore, any claims against these
individuals for 8 1983 excessive force and state law assault and battery should be dismissed with
prejudice.

B. Defendant Gerald Nelson

Plaintiff's only claims against Gerald Nelsare that “[a]t all releant times on October
31, 2009, defendant CHIEF GERALD NELSON weasare of defendant MARINO’s actions
and in fact, expressly authorized defendantRIRO to unlawfully enter Plaintiff's residence,
remove Plaintiff against his wilgnd involuntarily confine Plairitiin a psychiatric ward.” (56.1
at 157). However, no evidence has been discovbegdserald Nelson in fact was aware of, or
authorized, Chief Marino’s actns on October 31, 2009 beyonaiRtiff's supposiions. (56.1 at
158). Further, to the extent defendant Nelsos tedd information from other officers on the
scene and reacted in response to that infoomatie is shielded frorhability for reasonably

relying upon information from his fellow officeGee, e.g., Anthony v. City of New York, 339

F.3d 129, 138 (2d Cir. 2003). Nelson is shieldedgbglified immunity even if other officers
were mistaken or dishonest, provided thatreasonably relied on their statements. &aehin

v. City of New York, 09-CV-1015 (BSJ), 2011 &1.Dist. LEXIS 106272, *5-6 (S.D.N.Y. Sept.

19, 2011). As there is no evidence indicating de&nt Nelson’s personaivolvement in any of

Plaintiff's claimed constitutional violains, he should be dismissed as a party.
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C. Defendant Timothy Caughey.

It is unclear what, if any, causes of act@ne being asserted against Timothy Caughey
based on Plaintiffs Second Amended Compl&iBAC”). The only references to Caughey are
his presence at an appeal meeting (Exhibit f6&), that he issued Plaintiff a written reprimand
in March 2009 (Exhibit A at 190-92), that Piif believed he had helped destroy documents
relating to a non-party policeffacer (Exhibit A at 1122-124)hat he issued a memorandum
asking officers to forward calls from IAB torhi (Exhibit A at §1132-134), that he confiscated
and then returned Plaintiff's memo book on théedaf incident (Exhibit A at 71139-142), and
that Plaintiff feared that Caughey may place ‘safety in jeopardy” (Exhibit A at 11143-148).
However, based on the extensiveativery conducted in this matté is clear that Caughey had
no personal involvement in any of the claimedceonduct. In fact, when asked directly at his
deposition what his claims were against Caugheint#ff asserted “the fear and intimidation he
created, from his behavior,” eference to actions insideettPrecinct stationhouse that dapt
any actions that occurred at Plaintiff's residence. (56.1 at 159). While Plaintiff claims that
Caughey’s behavior was “menacing, and intimida@ng threatening,” hdoes not allege that
he believed Caughey would actually use hisapon against him, and does not claim that
Caughey ever used any force against Plaini®.1 at 162) (“no, he never touched me”). As
such, Plaintiff's bald claims relating togdr and intimidation” are not actionable.

Plaintiff also asserts thée “believed” that Caughey wdinvolved with what Sergeant
James was telling the hospital, in order towéhane locked away. | believe that's a strong
possibility.” (56.1 at 152). To ¢hextent this could be construed as a claim against Caughey for
Conspiracy, it nonetheless fails &gs well-established in th&econd Circuit that vague and

conclusory allegations of conspiracy are insufficienwithstand dismissal, either in a motion to

dismiss or on summary judgment. See e.g. Skipd-v. U.S. Trust Co. of New York, Inc., 737
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F.2d 246, 256 (2d Cir.), cert. denied, 470 U.@35.(1985) (affirming a dismissal of conspiracy
complaint where allegations were vague andupperted by a descriptioaf particular overt
act). Here, there is no evidence that Caugheg James had any discussions about Adrian
Schoolcraft on October 31, 200%6(1 at 53). In fact, James does not even know Caughey.
(56.1 at 54).

Moreover, under the intra-corporate comapy doctrine, as discussed in deptfra,
officers, agents, and employees of a single catpoentity are legally incapable of conspiring

together._E.g., Nassau County Emple. “L"Gounty of Nassau, 345 F. Supp. 2d 293, 304-05

(E.D.N.Y. 2004). This is particularly so wieethe officers and employees are alleged to be
acting within the scope of their employmérRini v. Zwirn, 886 F. Supp. 270, 291 (E.D.N.Y.
1995). Accordingly, Plaintiff's hunch on a mengdssibility” that Caughey was involved in the
decision to have Plaintiff committed cannot withstand summary judgment.

POINT VI

PLAINTIFF CANNOT DEMONSTRATE A
CONSPIRACY SUFFICIENT TO SURVIVE
SUMMARY JUDGMENT.

According to Plaintiff, “Defadants conspired and actedcdoncert to do whatever was
necessary, lawful or not, tcause the arrest, imprisonmeatd involuntary confinement of
Plaintiff ADRIAN SCHOOLCRAFT” when they“(a) manufactured fae evidence; (b)
unlawfully entered Plaintiff's home(c) illegally seized Plairifis property; (d) verbally and
physically threatened Plaintiff in an attemptsitence him; (e) stalked and menaced Plaintiff at
his home; and (b) pressured, bribed, coeremd induced individual to have Plaintiff
involuntarily confined to hospital treatment hatut his consent or any other lawful basis for
doing so.” (Exhibit A at 1310). However, in orde prove a § 1983 conspty, a Plaintiff must

show: (1) an agreement between two or more stators or between a state actor and a private
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entity; (2) to act in concert to inflict an umgstitutional injury; and (3) an overt act done in

furtherance of that goal, causing damadeasngburn v. Culbertson, 2003d 65, 72 (2d Cir.

1999). Plaintiff cannot demonsteath conspiracy between members of the NYPD or between
members of the NYPD and other actorffisient to survive summary judgment.

A. The Intra-Corporate Conspiracy Doctrine Bars Liability for Any Conspiracy
Among Members of the NYPD.

The intra-corporate conspiracy doctrinengerally bars liability when the alleged

conspirators work for the same organizatiSee Hoffman v. Nassau County Police Dep’t, No.

06-CV-1947 (SJF)(AKT), 2008 U.S. Dist. LEX[®377, *15 (E.D.N.Y. Apr. 30, 2008) (citing

Girard v. 94th St. & Fifth Ae. Corp., 530 F.2d 66, 71 (2d Cir. 19)y@anielak v. City of New

York, No. 02-CV-2349 (KAM), 2005 U.S. Bi. LEXIS 40901, *43-44 (E.D.N.Y. Sept. 26,
2005) (“[T]he intra-corporate conspcy doctrine bars Plaintiff'sonspiracy claims because all

of the individual defendants were employeethefNew York City Police Department, and were
acting within the scope of their employment a$igeoofficers when they arrested Plaintiff.”).
Therefore, to the extent that Plaintiff allege conspiracy amongst and between members of the
NYPD, such a claim must fail.

B. There is No Evidence Of a Conspirey Between City Defendants and
Individuals Outside of the NYPD.

To the extent Plaintiff alleges a consmy between members of the NYPD and the
FDNY, and/or members of the NYPD and emgey of the Jamaica Hospital Medical Center,
Plaintiff's conspiracy claim nonegfess fails because there is no evidence, aside from Plaintiff’s
own conclusory and self-serving statementssuggest that there wasy agreement between
any defendants to act in concert to inflict an unconstitutional injury.

The essential element of a conspiracy clairmnsagreement to deprive a Plaintiff of his

constitutional rights because without a “meetofgthe minds, the indepeent acts of two or
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more wrongdoers do not amount to conspiradational Congress for Puerto Rican Rights v.

City of New York, 75 F. Supp.2d 154, 168 (S.DYIN1999); see also, Walker v. Goord , 98-CV-

5217 (DC),2000 U.S. Dist. LEXIS 3501, *24 (S.D.N.Y. Ma21, 2000) (“Plaintiff must prove
that defendants acted in a willfiedanner, culminating in an agreement, understanding or meeting
of the minds, that violated [his] rights, privileges, or immunities secured by the Constitution or

federal courts”); Perez v. City of NeMork, 97-CV-2915, 1999 U.S. Dist. LEXIS 21137, *11

(E.D.N.Y. Nov. 16, 1999) (recognizintpat an essential element afclaim of conspiracy is an

agreement among co-conspirators to violateniféis constitutionalrights); Webb v. Ashburn,

96-CV-0324 (SAS), 1997 U.S. Dist. LEXIS 2848, *14 (S.D.N.Y. Mar. 13, 1997) (“[w]ithout
such an agreement, individual actsro§conduct do not amoutd conspiracy”).

It is well-established in the Second Citctinat vague and condary allegations of
conspiracy are insufficient toitlstand dismissal, either inmotion to dismiss or on summary

judgment._See e.g. Rahman v. Philip, 92-8349 (SHS), 1995 U.S. Dist. LEXIS 17018, *6-7

(S.D.N.Y. Nov. 15, 1995) (dismissing conspiraitgim against Correction Officer on summary
judgment on the grounds that Plaintiff failed to come forward Wfdcts from which the

existence of a conspiracy may inéerred”); San Fillipo v. U.STrust Co. of New York, Inc., 737

F.2d 246, 256 (2d Cir. 1984), cert. denied, 47&. 1035 (1985) (affirming a dismissal of
conspiracy complaint where allegations revevague and unsupported by a description of

particular overt act); Sommer v. Dixon, 709 F2&8, 175 (2d Cir.), cert. denied, 464 U.S. 857

(1983) (“a complaint containing only conclusorygua, or general allegations of conspiracy to
deprive a person, of constitutional rightsieat withstand a motion to dismiss”).
Here, Plaintiffs Second Amended Complaiobntains only conclusory allegations

against City Defendants, and Pi@lif cannot point to any factehich tend to show that there

-20 -



was a specific agreement between them ang ather individuals toviolate Plaintiff's
constitutional rights or that any acts werancoitted in furtherance of an alleged conspiracy.
Plaintiff's Second Amended Complaint is entirelgvoid of any allegaths regarding when or
where an agreement was made, the nature of suayraeament, or the specific acts performed in
furtherance of this alleged agment, and the record does sapport Plaintiff's conclusory
allegations. Similarly, other than the conclusory allegations in the Second Amended Complaint,
Plaintiff has not adduced any idence in discovery necessary ¢oeate a genuine issue of
material fact.

No evidence in the record suggests any ageaénexpress or tacit, between or among the
City Defendants, FDNY, and Jamaica Hospital MatCenter. As such, ¢y were not willfully
engaged in joint activity, nor ithere any indication that theyarticipated in a conspiracy.

Accordingly, Plaintiff's wholly conclusoryanspiracy claim cannot survive summary judgment

POINT VI
INTENTIONAL INFLICTION OF
EMOTIONAL DISTRESS CANNOT

SUCCEED WHERE THE UNDERLYING
CLAIMS FALL WITHIN TRADITIONAL
TORT LIABILITY.

Plaintiff's cause of action for Intentionalfliction of EmotionalDistress (“lIED”) is a
claim of last resort, meaning théPlaintiff can recover damagen any one of his other claims,

then he cannot also recover damages for [I&&e Moore v. City of New York, 219 F. Supp. 2d

335, 339 (E.D.N.Y. 2002) (quoting EEOC v. héedermaus L.L.C., 77 F. Supp. 2d 460, 472

(S.D.N.Y.1999)) “In other wordsglaims of intentional and negligent infliction of emotional

distress cannot coexist with claims of excesdoree, assault, and battery.” Saldana v. Port

Chester, 09-CV-6268 (SCR)(GAY), 2010 UBist. LEXIS 142099, *13 (S.D.N.Y. July 21,

2010) (citing_Dorn v. Maffei, 386 F. Sup@d 479, 486 n.5 (S.D.N.Y2005); Naccaratto v.
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Scarselli, 124 F. Supp. 2d 36, 48-(N.D.N.Y. 2000));_see als Rasmussen v. City of New

York, 766 F. Supp. 2d 399, 415 (E.D.N.Y. 2011) (farentional infliction claim is a gap-filling
cause of action meant to address those few afeagrageous anti-socibehavior not addressed
under any other cause of action.”). Because #fiagan recover based upon claims of unlawful
search and seizure and/or exstes force, Plaintiff cannoalso maintain a claim for IIED and
summary judgment must beagited for City Defendants.

POINT VI

COMMON LAW NEGLIGENCE AGAINST A
MUNICIPALITY  MAY  ONLY  STAND
WHERE A PLAINTIFF ALLEGES THAT A
DEFENDANT ACTED OUTSIDE THE SCOPE
OF HIS EMPLOYMENT.

Plaintiff’'s claim for relief under a theory abmmon law negligence asserting the City of
New York was negligent in its hiring, trainingjgervising and retention afs agents, servants
and employees cannot stand. (Exhibit A at 1365-38B)Yler New York law, to state a claim for
negligent hiring and retention, Plaintiff mugtosv, in addition to thestandard elements of
negligence, that: “(1) that ¢htort-feasor and the defendant were in an employee-employer
relationship; (2) that the employer knew bpsld have known of the employee’s propensity for
the conduct which caused thmgury prior to the ifjury’s occurrence; and3) that the tort was

committed on the employer’'s premises or witke #mployer’'s chattels.” Ehrens v. Lutheran

Church, 385 F.3d 232, 235 (2d Cir. 2004) (intéwitations and quotation marks omitted); see

also Coffey v. City of New York, 49 A.D.3d 449, 450-451 (1st Dep’'t 2008) (“Recovery on a

negligent hiring or retention dory requires a showing thatetemployer was on notice of the
relevant tortious propensitie$ the wrongdoing employee”).
Such a claim cannot be sustained, howeveenithe defendant acts within the scope of

her employment. Newton v. City of NeXork, 681 F. Supp. 2d 473, 488 (S.D.N.Y. 2010);
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Stokes v. City of New York, 05-CV-0007HB)(MDG), 2007 U.S. Dist. LEXIS 32787, *53-54

(E.D.N.Y. May 3, 2007);_Colodiev. Continuum Health Partre Inc., 03-CV-7276 (DLC),

2004 U.S. Dist. LEXIS 6606, *27-28 (S.D.N.Y. Ads, 2004). It has long been held that:

Generally, where an employee is acting within the scope of his or her
employment, thereby rendering tlenployer liable for any damages
caused by the employee’s neghge under a theory of respondeat
superior, no claim may proceed agaitise employer for negligent hiring

or retention . . . this is becausetlie employee was not negligent, there is
no basis for imposing liability on ¢hemployer, and if the employee is
negligent, the employer must pahe judgment regardless of the
reasonableness of the hiritog retention or the aglquacy of the training.

Sun Min Lee v. J.B. Hunt Transp.,cln 308 F. Supp. 2d 310, 312 (S.D.N.Y. 1994)

(quoting Karoon v. New York City Transit Awority, 241 A.D.2d 323, 324 (N.Y. App. Div. 1st

Dept. 1997)); see also Eifert v. Bush, 27 £2&950 (N.Y. App. Divi. 2dDept. 1967), aff'd 22

N.Y.2d 681 (1968). In fact, this Cdunas held that “[a] claim fanegligent hiring or supervision
can only proceed against an employer for an employee acting outside the scope of her

employment.”_Colodney v. Continuum Heal®artners, Inc., 03-CV-7276 (DLC), 2004 U.S.

Dist. Lexis 6606, *27 (S.D.N.Y. Apr. 15, 2004) @nbal citations omitted). Here, Plaintiff
specificallyalleges that the City Defendants in thmatter were acting within the scope of their
employment. (Exhibit A at {911-12). This igédly inconsistent and improper. Moreover, the
City admits that the defendant officers were acting within the scope and course of their
employment on the date of the alleged incidener&fore, Plaintiff's claims against the City of

New York for negligent hiring and retentiomust be dismissed as a matter of law.
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POINT IX

PLAINTIFF'S  CLAIM  OF NELIGENT
DISCLOSURE OF IAB COMPLAINTS FAILS
AS A MATTER OF LAW.

Plaintiff interposes a claim against the City of New York based on allegations that it was
“negligent and careless when it repeatedly vetld allegedly confidential IAB complaints
regarding supervisory personnel be ‘leaked’ to the very same officials of who were the
subjects of the complaints(Exhibit A at 1386-388)Plaintiff's claim fails because such a
claim is barred by New York State public poli@laintiff cannot establisthat a duty was owed
to him by IAB, and because any disclosure, if madas given to an indidual with a right to
that information.

A. Plaintiff's Claim of Negligent Disdosure Is Barred by Public Policy.

Plaintiff's claim based on the IAB’s disclagu of confidential information is both
explicitly and implicitly barred by New Yorkpolicy, based on the bar against claims for
negligent investigation and the policy against the transmogrification of torts.

1. Negligent Investigation Is Na Valid Cause of Action.
Plaintiff's claims are little more than attempt to evade the bar on claims for negligent

investigation as New York State does nmérmit causes of action based on negligent

investigation or prosecution. See Russ v. Siiployees Federal Credit Union (SEFCU), 298
A.D.2d 791, 793 (N.Y. App. Div. 2002) (“a clairfor negligent traimg in investigative
procedures is akin to a claim for negligemgastigation or prosecution, which is not actionable

in New York”); see also, Jenkins v. Citf New York, 91-CV-3539 (RLC), 1992 U.S. Dist.

LEXIS 8279, *23-24 (S.D.N.Y. Jun. 15, 1992). Plaintgfalleging that the 1AB, while in the

process of investigating his complaint, was ligemt. Plaintiff has cledy pleaded a negligent
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investigation, regardless of his phraseology. Because such a tort is not permitted under New
York State Law, summary judgment must barged for City Defendants on this claim.
2. Plaintiff Cannot Transmogrify an Intentional Tort Into One of Negligence.

Even if Plaintiff were successful in distjuishing his claim fronthat of a negligent
investigation, this claim is dupliagae of intentional torts already alleged by Plaintiff, and is in
violation of New York State’olicy against the transmogrification of torts. See Schmidt v.
Bishop, 779 F. Supp. 321, 324-250N.Y. 1991) (dismissing néigence claim by Plaintiff

who alleged that her priest sexually abused lhe stating “New YorkCourts have rejected

uniformly such attempts to transmogrify intentional torts into negligence.”); Mitchell v. Cty. of
Nassau, 05- CV-4957 (SJF)(WDW9007 U.S. Dist. LEXIS 3871%42-43 (E.D.N.Y. May 24,
2007) (“Plaintiff's creative attempt to describer megligence claim as one for . . . negligent
maintenance of equipment and negligent hiang supervision, cannot circumvent [the] public

policy of the State of New York.”); Jenkins City of New York, 91-CV-3539 (RLC), 1992 U.S.

Dist. LEXIS 8279, *23-24 (S.D.N.Y. June 15, 1992js(dissing negligence claims described as
negligent investigation, negligetraining and negligent supenasi, on the basis of New York’s
public policy prohibiting causesf action for negligent presution or investigation).

Plaintiff alleges that he wagtaliated against by his supms because of the allegedly
negligent disclosure. However, elsewhere ia $econd Amended Complaint, he also asserts
independent, intentional causes of action agdimstCity Defendants for this same retaliation.
(Exhibit A at 1 2, 160, 245, 320-331). This is prdgidke sort of transwgrification of torts
from intentional to negligent causesaation that New York State law bars.

Moreover, it is well settledhat where a Plaintiff pleadgcts that support claims of

intentional torts, the same set facts cannot also support aaioh of negligence. See, e.g.,
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Naccaratto, 124 F. Supp. 2d at 45 (“|W]hen a Pilfibtings excessive force and assault claims
which are premised upon a defendant’s allegauigntional conduct, a gégence claim with
respect to the same conduct witit lie.”). Thus, there is no goddith basis to proceed with a
purported claim of negligence claim against @i¢y of New York for failure to keep I1AB
complaints confidential where Plaintiff has alldgbe same conduct as an intentional tort under
42 U.S.C. § 1983.

B. IAB Did Not Owe Plaintiff a Duty of Confidentiality.

To state a claim for negligence under New Ytaw, a Plaintiff mst plausibly allege
three elements: “(1) the existence of a duty on defaiglpart as to Plaintiff; (2) a breach of this

duty; and (3) injury to the Plaiifitas a result thereof.” Alfare. Wal-Mart Stores, Inc., 210 F.3d

111, 114 (2d Cir. 2000) (quoting Akins v. Glendlg&ity Sch. Dist., 53 N.Y.2d 325, 333 (N.Y.

1981)). In the absence of a duty, there is no Ireasd without a breach, there is no liability.

Pulka v. Edelman, 40 N.Y.2d 781, 782 (N.Y. 1976).

In order for the City of New York to owe &htiff a duty of confiegntiality, the City and

Plaintiff must first have &special relationship.” McLeaw. New York, 12 N.Y.3d 194, 199

(N.Y. 2009). There are four requirements for thel@sshment of a spediaelationship with a
municipal entity: “(1) an assumption by the muipality, through promises or actions, of an
affirmative duty to act on behatff the party who was injured; Y&Xnowledge on the part of the
municipality’s agents that inaot could lead to harm; (3) sorfem of direct contact between
the municipality’s agents and the injured padyd (4) that party’s justifiable reliance on the

municipality’s affirmative undertaking.” Gty v. New York, 69 N.Y.2d 255, 260 (N.Y. 1987)

(citations omitted).
To the extent Plaintiff’'s argument is premisaal the notion that IAB undertakes such a
duty forall complaining witnesses, Plaintiff is mistak I1AB exists “to discipline officers within
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the department.” Demaine v. Samuels, 29 pp’A 671, 675 (2d Cir. 2002). It is the purpose and

duty of the IAB to act in the interests of justiand the City of New Y&, and it should not be
imputed now with the duty to ptect the confidentiality of ery complainant with whom it
communicates. While maintaining the confidentiality of sources may be a mechanism by which
it achieves its goal, Plaintiff kapresented no evidence thatpports the assumption that a
conversation with an investigator, absent satear indication, will bé&ept confidential.

However, to the extent that Plaintiffs argument is premised on the notion that IAB
explicitly undertook a dutyo act on behalf of hirpersonally Plaintiff can provide no evidence
to support this allegation. Plaiffi cannot establish that there sva special relationship because
he explicitly told NYPD investigators with whom he spaket he did not want to be anonymous
and that he was not concerned with confiddihtia(56.1 at 193) (Piatiff: “there’s no
confidentiality, there’s no -- I'm -- I'm not beg anonymous at all.”). As such, Plaintiff cannot
demonstrate that the City assumeg duty to protect his confidentiality.

Further, there is no evidence that Plaintiff justifiably relied on any affirmative
undertaking. Without anxglicit assurance by members of t#d3 that they would maintain his
confidentiality, any reliance thathhname would remain confidentiabuld not be justifiable. In
fact, to establish the individual’s justifiable reltan Plaintiff must show that the municipality’s
actions “lulled the injured party into a false sewé$ security and has thereby induced him either
to relax his own vigilance or to forego other available avenues of protection.” Cuffy, 69 N.Y.2d
at 261. Plaintiff has not demonstrated how hisnee on IAB confidentiality either induced him
to relax his own vigilance or to fego other avenues of “protection.”

Finally, even if Plaintiffhad requestedand been assured of his anonymity, there is

similarly no evidence that the municipalityggients had any knowledgeathinaction could lead
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to harm. To this point, Plaintiff has not produ@edingle item of evidence regarding the claimed
“notice” of this issue allegedly provided by thases of Frank Pallestro and/or Adhyl Polanco.
Even if he had, Plaintiff has nptesented evidence of which mesnlof IAB allegedly breached
his confidentiality, nor whether &l individual had any reason to know that Plaintiff would be
put in harm’s way by the alleged breach by way of the claimed experiences of Frank Pallestro
and/or Adhyl Polanco.

As a result of the foregoing there was neaal relationship beteen Plaintiff and the
City, and the City did not owe Prdiff any duty of confidentiality.

C. Plaintiff's Claim of Negligent Disclosure Fails Because the Disclosure Was
Made to an Individual with a Right to That Information.

Even had there been a special relahip between Plaintiff and the Capda duty owed
on the part of the 1AB to Plaintiff, Plaintiff's @im for “negligent disclosure” nonetheless fails as
a matter of law. Where negligent disclosure of confidential information is concerned, a
disclosure made to a party who had a right ittiormation cannot form the basis of a claim.

C.f., Rosen v. Arden Hill Hosp., 163 Misc.2d 70, (N.Y. Sup. Ct. 1993) (summary judgment

proper where confidential information was dised to someone with a “right to full and
complete disclosure” of the rews). The Court in Rosen explathéhat “any alleged procedural
negligence on the part of defendant or its engdsycannot result in liability since the recipient
of the information received no more thanat/she was entitled to under the law.” Id.

When IAB pursues charges against an offibet may lead to termination, that officer
has due process rights, includiagfull adversarial hearing and the right to face their accuser.

See, e.g., Locurto v. Safir, 264 F.3d 154, 171 (2d Cir. 2001) (“when such a public employee is

terminated, procedural due process is satigfi¢hle government provides notice and a limited

opportunity to be heard prior to termination, Ilsag as a full adversarial hearing is provided
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afterwards”). The complaint speicilly identifies defendant Caughas the individual that IAB
contacted; he is the only persaimth whom IAB is accused dfying to discuss the merits of
Plaintiff's accusations. (hibit A at § 135). He is also thedividual whom Plaintiff accused of
misconduct, and, should he have been brought up on charges and specifications, he is the one
who would have had a right to the information R provided that had led to his termination.
Similarly, though not expressly stated in his @&t Amended Complaint, Plaintiff alleges that
defendant Mauriello was advised of the allegadi of crime complaint manipulation that were
made against him by Plaintiff. Because def@nt Mauriello was brought up on charges and
specifications with regard to that alleged miscomdioe had a right to the information Plaintiff
provided in advance of any Departmental tri@6.1 at 97). As a result, the information
allegedly disclosed, even if confidential, is matpable of forming the basis of a claim under
New York State law.

POINT X

PLAINTIFF CANNOT ASSERT A CLAIM
FOR MALICIOUS ABUSE OF PROCESS
BECAUSE HE WAS NOT HELD PURSUANT
TO LEGAL PROCESS.

Plaintiff asserts a claim afalicious abuse of process claiming that City Defendants
“‘issued legal process fgace Plaintiff ADRAN SCHOOLCRAFT under raest” and that they
did so “in order to obtain theollateral objective of prevemty Plaintiff from appealing his
performance evaluation... [and to] preven[t]aiAtiff from disclosing the aforementioned
evidence of NYPD misconduct and corruption Ri#i had been colleatg and documenting.”
(Exhibit A at 11282-285). Thelements of a claim und&ection 1983or malicious abuse of

process are derived from stdaw. Cook v. Sheldon, 41 F.3d B8 (2d Cir. 1994). Under New

York law, an abuse of process claim has thiesetial elements: (1) regularly issued process,
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either civil or criminal, (2) an intent to do hamthout excuse or justifation, and (3) use of the

process in a perverted manner to obtain ateshobjective. Curiane. Suozzi, 63 N.Y.2d 113,

116 (N.Y. 1984) (quoting Board of Educ. v. Fangdale Classroom Teachers Assn., 38 N.Y.2d

397 (N.Y. 1975). However, Plaintiff cannot succeedlos claim as he was not held pursuant to
criminal legal proces¥.

Plaintiff does not allege thae was formally arrested, éguprocessed through the system,
resulting in a formal arrest and prosecution. ThusinBff seems to allege that the act of taking
him from his home in handcuffs to the Jamakdaspital Medical Center acts as a type of
warrantless arrest. However, Pigif is nonetheless foreclosad his claim as a warrantless

arrest is not considered legal process. ®eg, Sforza v. City of New York, 07 Civ. 6122

(DLC), 2009 US Dist. LEXIS 27358, *47 (S.D.N.¥ar. 31, 2009) (dismissing malicious abuse
of process claim because Plaintiff's warrantlesest “did not involve legal process.”); Shmueli

v. City of New York, 03-CV-1195 (PAC), 2007 8. Dist. LEXIS 42012, at *31 (S.D.N.Y. June

7, 2007) (arrest without a warrantrist effected “pursuant to agal process”). fius, Plaintiff's
claim for malicious abuse of process based amical legal process relating to his claimed

arrest must be dismissed.

10 plaintiffs Second Amended Complaint makes clear thas lekaiming malicious abusgf process for his “arrest”

— indicating that he believes he was held pursuant to unlasifainal legal process. However, even if he had
alleged that he was held pursuant to unlaveiuil legal process, such a claim could not survive a summary
judgment motion. Only criminal abusd process is cognizable under Section 1983 because civil abuse of process
does not amount to a deprivation of rights. Green v. Mattingly, 585 F.3d 97, 104 (ZD@j(“‘section 1983
liability . . . may not be predicated on a claim of malicious abuse of' . . . civil process,”)(quoting Cook, 41 F.3d at
79-80).
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POINT Xl

PLAINTIFF CANNOT SURVIVE SUMMARY
JUDGMENT ON ANY OF HIS THEORIES OF
MUNICIPAL LIABILITY.

Plaintiff alleges a single, yet convolutedaioh for municipal liability, which can be
summarized as a claim that the City hasconstitutional customs and policies of (1)
intimidating, threatening, and retaliating against police officers when said police officers
challenge unlawful NYPD quota policies and/attempt to disclose instances of “NYPD
corruption and police misconduct, fraud and breacbf the public trust,” (2) intentionally
“leaking” officers’ IAB complaints, (3) déerate indifference to the proper training,
supervision, and discipline of supervisofpplicy making officials,” and members of the
Internal Affairs Bureau (“IAB”),despite allegations of illegand/or unconstitional conduct,
and (4) a summons quotas system for NYPDceis, which includes a policy of awarding
incentives to officers who meet or exceed shbenxmons quota and a policy of punishing officers
who fail to meet the summonsgaota. (Exhibit A at §22). Plaintiff assertthat these policies
and/or practices resulted in (1) the denialhef liberty without due mrcess of law, (2) an
unlawful seizure and arrest not based upon gisteb cause, (3) exssive force imposed upon
him, (4) summary punishment, (5) denial of higi& protection under the law, and (6) denial of
his right to free speech. (Exhibit A at 1331).

To state a claim for municipal liability, a dmtiff must allege plausibly one of four
different types of violations: (Abhe official responsible for edilshing policy, with respect to
the subject matter in question to the specificomgtcaused the alleged violation of the Plaintiff's
rights; (B) the existence of amlawful practice by subordinatdfigials so permanent and well
settled to constitute “custom or usage,” with pribaft this practice was so manifest as to imply

the acquiescence of policy-making officials; (Cadure to train or gpervise that amounts to
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“deliberate indifference” to theghts of those with whom theumicipality’s employees interact;
or (D) the existence of a formal policy, offily promulgated or adopted by a municipafity.
Further, according to bhell and its progeny, inrder to hold a munipality liable as a
“person” within the meaning of 81983, a Plainfifust demonstrate that policy or custom of
the City caused the depation of the injured Plaintiff's federar constitutional rights. See, e.qg.,

Monell v. City of New York, et al., 436 U.$58, 690-91 (1978); City dfanton v. Harris, 489

U.S. 378 (1989); Sarus v. Rotundo, 831 F.2d 397, (2dOCir. 1987). “To establish Monell

liability, the causal link must bstrong; that is, the policy mubt the ‘moving force’ behind a

constitutional violatn.” Mercado v. City of New York)8-CV-2855 (BSJ)(HP), 2011 U.S. Dist.

LEXIS 140430, at *23 (S.D.N.Y. Dec. 5, 201(tjuoting Monell, 436 U.S. at 691, 694).

As discussed below, Plaintiff has not plaugilleged any of the four theories_of Monell
liability, and further cannot demonstrate througly admissible evidence that even if a violation
of his constitutional rights occurred, thatvids caused by a municigaolicy or practice.

A. Plaintiff Has Not Alleged Conduct Bythe Official Policy Maker.

Under the first theory of muapal liability, Plaintiff must allege that the official
responsible for establishing policy, with respecthe subject matter in question to the specific

action, caused the alleged violatiohthe Plaintiff's rights. Se®embaur v. City of Cincinnati,

475 U.S. 469, 483-84 (1986)l@pality opinion). To demonstratiaat a municipal employee is a
policy maker, he must be shown to have &finlecision-making authority over the challenged
act” as a matter of State Law. See Pembd&ub, U.S. at 481 (policymaking authority may be
“granted directly by a legislative enactmentroay be delegated by an official who possesses

such authority”). “Section 434(b) of the Nework City Charter povides that ‘[t]he

1 plaintiff has not alleged the existence of a “formal policy, officially promulgated or adopted by a municipality,”
and thus, cannot proceed undes finst of the four dferent theories of municipal Inlity. Monell, 436 U.S. at 690.
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commissioner shall be the chief executive officethef police force. He shall be chargeable with
and responsible for the execution of all laws #r& rules and regulations of the department.™

Allen v. City of New York, No. 03-CV-2829 (KMW)(GWG), 2007 U.S. Dist. LEXIS 15, *59

(S.D.N.Y. Jan. 3, 2007) (concluding that the Assistant Chief was not the final policymaker for
delaying the arraignment of arrestees); N.Y.Gu@r § 434(b). Plaintiff has not brought claims
against former Commissioner Raymond W. Kedpnd cannot demonstrate that under New York
State law,any of the City Defendants had “final poymaking authority” to implement the
purported policies complained of by Plaintiff. Acdmngly, Plaintiff has not carried his burden to
show as a matter of law that any of the dgfendants involved in thalleged violations had
any policymaking authority, and thus Plaintiffnceot succeed on the first theory of municipal
liability.

B. Plaintiff's Claim of an Unlawful Practice Fail Because He Has Not Alleged

and Cannot Show Conduct Sufficient toDemonstrate a “Custom or Usage”
Indicating Acquiescence.

Under the second theory ofumicipal liability, a City maybe held liable where the
existence of an unlawful practice by subordinatec@fs is so permanent and well settled that it
constitutes a “custom or usage,” with proof ttfas practice was so manifest as to imply the

acquiescence of policy-making officials. Seigy®f St. Louis v. Praprotnik, 485 U.S. 112, 127-

30 (1985) (plurality opinion); Sorlucco v. New hoCity Police Dep't, 971 F.2d 864, 871 (2d

Cir. 1992). Plaintiff cannot maintain such a plain this matter, as he cannot demonstrate a
pattern of conduct from a handfaf unrelated and inadmisséhkllegations of unconstitutional
conduct by lower level employees. Nor can Pl#ingly on contemporaneous or subsequent
conduct to establish a patternwdlations that would suffice tput the City on notice. Finally,
Plaintiff cannot demonstrate that any allégpractices were the moving force behind the
constitutional violations alleged herein.
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1. Plaintiff's Claims of Intimidation and hreats of Retaliatin and Intentionally
Leaking IAB Complaints Fail.

While the existence of a municippolicy may be inferred from aonsistentpattern of
informal acts or omissions by policy makers, a single isolated instance of unconstitutional
conduct by a lower level municipal employee is sofficient to base a finding of municipal

policy or, therefore, liability. City of AQkhoma v. Tuttle, 471 U.S. 808, 824 (1985); Carnesi V.

City of N.Y., 98-CV-4899 (LMM), 2001 U.SDist. LEXIS 14561, at *14-15 (S.D.N.Y. 2001)
(dismissing claim against City where Plaintifiledg made allegations that abuse was “common

and well-known,” which were insufficient to infaerunicipal policy or custom); Hayes v. Perotta,

751 F. Supp. 2d 597, 601 (S.D.N.Y. 2010) (a “custom or policy cannot be shown by pointing to a
single instance of unconstitutional conduct by a mere employee of the [government]”); Sorlucco,
971 F.2d at 870 (municipality may not be hiddble under § 1983 for isolated unconstitutional

acts of its employees); Samimv. Campisi, 91 F. Sup@d 655, 675-76 (S.D.N.Y. 2000) (“A

single incident of unconstitutional activity is insufficient to infer a custom, policy, or practice as
required by Monell to imposaunicipal liability.”).
Further, “a handful of isolated incidents insciiint to create a material fact in dispute

about the existence of any [] policy.” Escolva City of New York, 765 F. Supp. 2d 415, 420

(E.D.N.Y. 2011); see_ also Dettelis v. Cityf Buffalo, 3 F. Supp. 2d 341, 348 (four
unconstitutional strip-searches adldition to the incident in quisn in seven years failed as a

matter of law to constitute a custom);vieEatds v. City of New York, 03-CV-9407, 2005 U.S.

Dist. LEXIS 34376, at *33 (S.D.N.Y. Dec. 19, 200B)onell “would be rendered sterile if, as
Plaintiff asserts, mere conclusaijegations of a few isolateddidents ... were sufficient to hold

the municipality liable”);_Giaccio v. Citywf New York, 308 Fed. Appx. 470, 471-72 (2d Cir.

2009) (identification of “at most, only four examplek|[alleged practice] . . . falls far short of
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establishing a practice that is so ‘persistent or widespread’ as to justify the imposition of

municipal liability”) (citation omitted); Daviy. City of New York, 228 F. Supp. 2d 327, 346

(S.D.N.Y. 2002) (“two inciderst of unconstitutional conduct bywelevel employees in a city
agency with over 35,000 employees can nepmavide a reasonablbasis for finding a
widespread or well-settled custdnfemphasis in original). As gcussed below, Plaintiff has not
met the burden of demonstrating so widespreaimaeent, and well-settled a practice that it
constitutes a “custom or usagef the City of New York that its existence implies the
acquiescence of policy-making officials.

Plaintiffs theories of mnicipal liability include allegations that the NYPD
“[intimidat[ed] and threaten[ed] police office with retaliation when said police officers
challenge[d] unlawful NYPD quota policies” and te&anpt[ed] to disclose instances of NYPD
corruption and police misconduct, fraud and breachf the public trust” and “[r]etaliat[ed]
against police officers with susp@ons and disciplinary hearings who disclose or attempt to
disclose NYPD corruption and police misconduct.Xifbit A at 1322(iv)-(vi)). In addition to
his previously discussed claim faegligentlyleaking IAB complaintsPlaintiff also alleges a
theory of liability pursuanto Monell based on officers afjedly intentionally leaking IAB
complaints. (Exhibit A at 1322(viii)).

Although Plaintiff has not produced any admissieVidence of such misconduct, at best,
Plaintiff has alleged that threxther officers, Adhyl Polanco, &nk Pallestro, and Joseph Ferrara
were treated similarly to him and were retaliated against for claimed whistleblowing. (56.1 at
199). Even assumingrguendothat these incidents are sufficiently similar to the purported
“pattern” claim, these three incidents alone omeseven year time frame, given the tens of

thousands of police officers employed by tR¥PD during that time period, falls short of
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alleging “a practice that was so persistent or gptead as to constitute a custom or usage with

the force of law.”_Green v. City of New York, 465 F.3d 65, 80 (2d Cir. 2006) (citations and

internal quotes omitted

In Davis v. City of New York, a Plaintiff similar Monell claim of a widespread policy

of the NYPD to retaliate against its officers vaiemissed on summary judgment despite the fact
that the Plaintiff there produced two witnessegsetstify about that claimed policy. Davis, 228
F.Supp.2d at 344. Further, though an NYPD lieutemdntt testified in discouy stated that the
police had such a retaliatory palichis evidence was deemed insufficient as the court felt it
significant that the lieutenanttestimony was based primarily on anecdotal evidence. Id. Of the
evidence put forward by Plaintiff regarding the three claimed whistleblowers, for at least Officer
Frank Pallestro, Plaintiff has only stated thatvs reportallege support his belief that Officer
Pallestro claims that he was retaliated adaile to a quota policy, but has not presented any
admissible evidence regarding thislividual's claims of retation. (56.1 at 100). This is

precisely the sort of anecdotal eviderthat Davis found to be insufficient.

Not only has Plaintiff failed to present amyidence of a single other instance of
retaliation by suspending and disciplining officers who disclose or attempt to disclose NYPD
corruption and police misconduct, but Plaintiff et alleged that thisame conduct happened
to him Plaintiff has not and cannot allege that he attendsthgle disciplinary hearing for
disclosing or attempting to disclose NYPDrmption and police misconduct. The most that
Plaintiff can argue was that eas suspended on October 31, 28@9refusing to return to the
81 Precinct after being accused of leaving withauthorization, and thereafter re-suspended
for refusing to return to work after he wadeased from JHMC on November 6, 2009. (56.1 at

1970-71). Plaintiff cannot cite to any evidenbat any such suspension was the result of his
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attempted disclosure of NYPD corruption apdlice misconduct. Similarly, with regard to
Plaintiff's claim that IAB intentionally leakedomplaints, Plaintiff has not presented any
evidence in discovery thainy member of the NYPD intentionallgaked information about his
IAB complaint. (56.1 at 195). Further, beyotwb allegations relatingo Adhyl Polanco and
Frank Pallestro based on media reports taead by Plaintiff in his Second Amended
Complaint, Plaintiff has not presented any evidethat any other officerintentionally leaked
IAB complaints. (Exhibit A at 11387-388).

2. Contemporaneous Conduct Cannot Estalbdigbattern of Violations to Put
the City on Notice.

Additionally, with respect to the relevamimeframe, with the exception of Joseph
Ferrara, the allegations of m@swluct against other officers aled by Plaintiff occurred in
September to December 2009, concurrently i misconduct alleged by Plaintiff. (56.1 at
19103-104). Therefore, suclrtemporaneous activity could nbave provided notice to the
City that more training orupervision was necessary to avéttintiff's alleged constitutional
deprivation, nor could they hawaused City Defendants to beliebat they could engage in the

misconduct alleged by Plaintiff without consence._Cf._Connick v. Thompson, 131 S. Ct.

1350, 1360 n.7 (2011) (“contemporaneous or subseqruenduct cannot edtlish a pattern of
violations that would provide notice to the céapd the opportunity to conform to constitutional
dictates”) (internal quotation omitted).

3. Plaintiff Fails To Establish A Causal Connection.

Importantly, even if Plaintiff were first able to “prove the existeonf a municipal policy
or custom in order to show thidite municipality took some actidhat caused him injuries. . . the
Plaintiff must establish a causal connection -a#fitmative link — between the policy and the

deprivation of his constitutional rights.” Vippohs Vill. of Haverstraw, 768 F.2d 40, 44 (2d Cir.
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1985) (internal quotation marks and citationitbed). Therefore, in order to succeed on a
municipal liability claim, Plaintiff must estabhsthat an identified municipal policy or practice

was “the moving force [behind] the constitunal violation.” Monell, 436 U.S. at 694.

Not only does Plaintiff fail to state a polidyut he fails to allege facts or produce
evidence from which the Court may infer an actzasal link between the custom or policy and

alleged constitutional violation. See Cueva€iy of New York, No. 07-CV-4169 (LAP), 2009

U.S. Dist. LEXIS 114984, at *12 (B.N.Y. Dec. 7, 2009) (“Baldlyasserting that Plaintiff's
injuries are the result of the City’s policies da®t show this Court what the policy is or how
that policy subjected Plaintiff to suffer the dainof a constitutional right”). Plaintiff merely
states conclusory allegationstiout providing evidete of how such a fioy infringed on his
constitutional rights. It is uttly unclear how Plaintiff makes tHegical leap from a quota policy
to Plaintiff's claimed unlawful search and seizuaad claims of excessive force. This is all the
more evident given the fact that Plaintiff has paotvided evidence that any police officer other
than Adrian Schoolcraft has been falsely arrestethmitted to a psychiatric hospital against his
will, and/or subjected to excessive force. Nor can Plaintiff identify another officer who has even
made the same allegations as Plaintiff hereinPhsntiff's boilerplatelanguage and dearth of
evidence is insufficient to demonstrate hoWZity policy directly caused him harm, summary

judgment for City Defendants should be graraadPlaintiff's Monell claim based on a theory of

a widespread unconstitutional practice.

C. Plaintiff Cannot Demonstrate Deliberate Indifference.

The third method by which a Plaintiff can holdnanicipality liable is by demonstrating
a failure to train or supervise that amounts tdib#gate indifference” to #rights of those with

whom the municipality’s emplees interact. City of Camt, 489 U.S. at 388. “[D]eliberate

indifference’ is a stringent standiaof fault, requiring proof thaa municipal actor disregarded a
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known or obvious consequenceha$ action.” Bd. Of Cnty. Comirs of Bryan Cnty. v. Brown,

520 U.S. 397, 410 (1997) (quoting City of Gamt489 U.S. at 388) (emphasis added).
Some appellate decisionseuyarying terminology, such a%acit authorization” or
“constructive acquiescence,” to describe s@me concept as deliberate indifference. E.g.,

Reynolds v. Giuliani, 506 F.3d 183, 192 (2d C2007) (municipal liability appropriate if

policymakers “halve] acquiesced in or tacitlyttaarized its subordinates’ unlawful actions”);

Amnesty Am. v. Town of W. Hartford, 361 F.3d3, 126 (2d Cir. 2004) (equating “deliberate

indifference” with “acquiescence”); Zahra v.Wio of Southold, 48 F.3d 674, 685 (2d Cir. 1995)

(equating “deliberate indifference” with “tacauthorization”); Sorlucco, 971 F.2d at 871
(subordinates’ discriminatory actis can give rise to municipbbility if the “discriminatory
practice [is] so manifest as to imply thenstructive acquiescenad senior policy-making
officials”). Whether policymakers are “deliberatelgifierent,” or are saido “tacitly authorize”

or “acquiesce” in subordinates’ wrongdoing, tleeirfdation of this state of mind remains the
same: The right in question must be “clearly lelsthed” in order for plicymakers to “tacitly
authorize” or “acquiesce” iunlawful conduct such that their authorization or acquiescence

amounts to a “policy” decision. See generdlsown, 520 U.S. at 408 & 419 (Souter, J.

dissenting); Young, 160 F.3d at 904.

In order to prove a deliberate indifferenceaii, Plaintiff must show that the City’s
alleged failure to train or supervise proximateaused his injury. See,g., Connick, 131 S. Ct.
at 1359-60. But, “[w]here the proper response — to follow ondls oat to commit the crime of
perjury, and to avoid prosecuting the innocent ebigious to all withoutraining or supervision,
then the failure to train or supervise is geligmot ‘so likely’ to produce a wrong decision as to

support an inference of deliberate indifferencecity policymakers to the need to train or
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supervise.” Walker v. City of New York, 974 F.2d 293, 299-300 (2d Cir. 1992), cert. denied, 507

U.S. 961 (1993). For this reason, Rtdf's claim based on the City’alleged failure to train or
supervise supervisory personnel to ensure tlegtdio not unlawfully search and seize a member
of the service, use excessive force, and falseimmit them to a hospital facility, fails as a
matter of law.

1. Plaintiff Cannot Demonstrate Delibeeat Indifference to Disciplining
Supervisors.

One of Plaintiff’'s theories of Monell liabiitis that the City “[display[ed] a deliberate

indifference to disciplining supervisors, despite allegations of illegal and/or unconstitutional
conduct,” which is expanded on later by statthgt the “deliberatandifference to proper
training, supervising and/or disciplining of pglimaking officials suclas defendants MARINO,
NELSON and MAURIELLO constituted explicit arm/ tacit approval of their illegal and
unconstitutional conduct.” (Exhibit A at 1325).

To establish a Monell claim based on a themirynadequate supervision or discipline,

Plaintiffs must first show that the need for morebetter supervision or discipline is so obvious
that a failure to do so couldqgperly be characterized as delier indifference. See Brown, 520

U.S. at 410; Vann v. City of New York, 723d 1040, 1049 (2d Cir. 1995); Powell v. Gardner,

891 F.2d 1039, 1045 (2d Cir. 1989). As such, only “municipal inaction such geisistent
failure to discipline subordinates who violateicights [can] give rise to an inference of an
unlawful municipal policyof ratification of unconstitutiom conduct within the meaning of

Monell.” Searles v. Pompilio, 652 F. Supp. 282, 443 (S.D.N.Y. 2009) (quoting Batista v.

Rodriguez, 702 F.2d 393, 397 (2d.Ci983) (emphasis added).
The failure to discipline an individual officer iisufficient to establish liability based on

failure-to-discipline._Searles, 652 F. Supp. 2d44-45; see also Hill \City of New York, 03-
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CV-1283 (ARR), 2005 U.S. DistLEXIS 38926, *30-31 (E.D.N.YDec. 29, 2005) (alleged
failure of NYPD to take disciplinary or ingggatory action against officer who was found by
CCRB to use excessive foread another officer who CCRBowrcluded “should be further
investigated...suggests, at mostglgent administration or one isdkd incident of bureaucratic
inaction” which “does not rise to the levelar actionable violation.”) (citing Amnesty Am., 361

F.3d at 128); Mahan v. City of New YorR0D-CV-6645 (DGT), 2005 U.S. Dist. LEXIS 14322,

*14-24 (E.D.N.Y. July 19, 2005) (“Plaintiffs’ evidea of one allegedly inadequate investigation
into one CCRB complaint against one officdoes not support the kind of system-wide
indictment present in [cases where failure tonti@i discipline theories were allowed to survive
summary judgment].”).

While “deliberate indifference may be inferred if [repeated complaints of civil rights
violations] are followed by no meaningful attempttbe part of the municipality to investigate
or to forestall further incidents,” Vann, 72 Bd at 1049, where investigations were done or
attempted and investigators determined that thansl were not justifiedr were at least not

demonstrated to have validity, Plaintiff canmsoistain his claim. See Yang Feng Zhao v. New

York, 656 F.Supp.2d 375, 397 (S.D.N.Y. 2009); Tlasm. Roach, 165 F.3d 137, 145 (2d Cir.

1999) (Plaintiff failed to meet bden of establishing deliberaitedifference where municipality
investigated, but did not substeté, prior allegations of misaduct against officers); Zahra v.

Town of Southold, 48 F.3d 674, 685 (2d Cir. 19@8jirming dismissal of § 1983 claim against

municipality where defendant town hired lawytr investigate complaint, notwithstanding

Plaintiff's claim that this was merely dorier show); Mahan, 200%.S. Dist. LEXIS 14322,

*14-24 (summary judgment granted to City ofluige to supervise odiscipline_Monell claim
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where NYPD actually investigated the six compisiorought against treefendant officer, even
though they failed to substantiate the allegations).
Similarly, allegations that we not substantiated cannot beed to support a Monell

claim. See, e.g., Simms v. City of New ¥p#A80 Fed. Appx. 627, 630 (2d Cir. 2012) (citation to

prior unsubstantiated lawsuit “does not supportirderence that [Plaintiff's] injuries were

caused by the City’s failure to train its emyptes.”); Rodriguez v. City of New York, 11-CV-

515 (ALC)(GWG), Slip Op. at 1@S.D.N.Y. Mar. 15, 2013) (citatioto settled lawsuits to
support _Monell claim “are tantamount to unsubstantiated accusatwimsh are wholly

insufficient to support an inference [of a polioy practice].”) (citing_Marcel v. City of New

York, 88-CV-7017 (LLS), 1990 U.S. Dist. LEX 4094, *23-24 (S.D.N.Y. Apr. 11, 1990));

Osterhoudt v. City of New York, 10-C8173 (RJD)(RML), 2012 U.S. Dist. LEXIS 139700, *4

(E.D.N.Y. Sept. 27, 2012) ((whilensubstantiated allegations da@ considered when deciding

whether a Monell claim is plausible in the conteka Rule 12 motion, “[m]ere allegations have

little, if any, probative force and by themsedvwould hardly prevent summary judgment.”);

Brown v. Pritchard, 09-CV-214S (HBS), 20119JDist. LEXIS 72486, *19 (W.D.N.Y. July 6,

2011) (“unsubstantiated grievanae® only charges not actual findingisabuse that may be the
basis for liability.”); Rasmussen, 766 F. Supp. 2d at 409-10 (grastimgnary judgment on
Monell claim where proof of policy or practice came framter alia, unsubstantiated complaints
and lawsuits). Even when allegations of miscom@ue substantiated, ifely are not similar to

the allegations in the complaint, they are irrefévta proving a Monell @im. Pacheco v. City of

New York, et al., 234 F.R.[x3, 55 (E.D.N.Y. 2006).

In addition, as with failure-térain and failure to-supervise, Plaintiff must establish a

sufficient nexus between the municipality’s failure and the Plaintiff's injury. See Vann, 72 F.3d
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at 1051. To succeed on a theory afmeipal liability in this typeof claim, Plaintiff must prove
more than “but for” causation — i.e., that but ttee alleged inadequataggervision or discipline .
. . he would not have been inga. Plaintiff must demonstrateaththe municipal “policy” at

issue was the “moving force” behind his injuri&ee Ameduri v. Vill. of Frankfort, 2014 U.S.

Dist. LEXIS 44564, *55-66 (N.D.N.Y. Mar. 31, 2014)t{ng City of Canton, 489 U.S. at 389).

In the instant matter, Plaintiff offers no fagfizing rise to a plaubie inference that any
alleged deficiency in the hirg, supervision, or failure tdiscipline Marino, Mauriello, and
Nelson manifested “deliberate ifidirence” to Plaintiff's rightslnstead, Plaintiff lists myriad
allegations against defendants Marino, Mdlajeand Nelson, which have no bearing on the
allegations against the individuals in this matler.be clear, Plaintiff lmalleged that defendant
Marino used excessive force against him, (56.75%) and alleges that defendants Marino,
Mauriello, and Nelson all personally engaged inawful searches and seizures of Plaintiff.
(Exhibit A at 71153, 163, 169). Notably, howeveerthhave been nailsstantiated incidents
involving any allegation that arghysical force whatsoever wasedsby Marino in any incident,
and there are no substantiated alliege of unlawful search or seiee, conspiracy, or retaliation
against any of these defendants. (56.1 at 197F8)ntiff instead reés on unsubstantiated
complaints of unrelated misconduct. (Exhi at 11227-252). However, as discussegra a
list of complaints cannot by itself justify a findird deliberate indifference as Plaintiff has not
uncovered any evidence that the allegatiorede against defendanMauriello, Marino, or
Nelson over the course of their careers wei investigated. Accordingly, deliberate
indifference cannot be inferred from these unsuthstaeed or unfounded corgints and there is

simply no plausible claim for Monell lidlity against the City of New York.
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Also fatal to Plaintiff's claim is that heannot establish that any alleged failure to
discipline Marino, Mauriello, or Neon was causally related to any of the injuries set forth in
Plaintiff's complaint._ See Reynolds, 506 F.3d18R. As evidenced by Plaintiff's pleading and
the evidence presented in discovery, MarinouMdlo, and Nelson’s previous misconduct “was
of a different kind and magnitude than the alisalleged in the complaint,” See Ameduri, 2014
U.S. Dist. LEXIS 44564 at *65. Hrefore, Plaintiffs Monell @dim against the City of New
York must be dismissed for want of proximassation. Accordingly, defendant City is entitled
to summary judgment on Plaintiff's Monell alas predicated on faite to supervise or
discipline.

2. Plaintiff Has Not Brought Claims Against Any Policy Makers.

Plaintiff claims that the City exercised liiberate indifference to the proper training,
supervision, and discipline dpolicy making officials,” (Exhbit A at 1325) and by doing so,
presumably attempts to claim that “[w]here @afi policymaker is the aot, a single action taken

by a municipality is sufficieinto expose it to liability."Rubio v. Cty. ofSuffolk, 01-CV-1806

(TCP), 2007 U.S. Dist. LEXIS 75344, *17-18 (E.D.N@ct. 9, 2007) (citing Pembaur, 475 U.S.
at 480). As discussesliprg none of the City Defendants asfinal policymaker. Accordingly,
Plaintiff's claim that the NYP exercised deliberate indifferee to the proper training,
supervision, and discipline of “policymakindfioials,” and any attempt to assert municipal
liability based on the acts of a polinaking official $1ould be dismissed.
3. Failure to Train.

Another of Plaintiff's theorieof municipal liability is tle “deliberate indifference to

proper training and supervision of the Interrfsffairs Bureau regarding maintaining the

confidentiality of complainants.lExhibit A at 326). In ordeto establish a claim based on a
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lack of training, Plaintifimust demonstrate the failure to traras so egregious as to demonstrate

a deliberate indifference to his constitutibmaghts. City of Canton, 489 U.S. at 385. “A

municipality’s culpabity for a deprivation of rights is ats most tenuous where a claim turns on

a failure to train.” Connick, 131 S. Ct. at 13&#%ing Oklahoma City v. Tuttle, 471 U.S. at 822-

823). In order to prove a claim of deliberate ffedence, a Plaintiff ultimately must identify “a
specific deficiency in the city’s training prograamd establish that that deficiency is ‘closely
related to the ultimate injury,” such that‘@ctually caused’ the constitutional deprivation.™

Amnesty Am., 361 F.3d at 129 (quw City of Canton , 489 U.S. at 391). In other words, a

Plaintiff must demonstrate thdte municipal employee’s “shortcomings . . . resulted from . . . a
faulty training program’ rather than from negig implementation of a sound program or other,
unrelated circumstances.” Id. at 129-80dting_City of Cantor489 U.S. at 390-91).

Importantly, the Second Circuit has held that “the simple recitation that there was a
failure to train municipal emplogs . . . does not suffice to gk that a municipal custom or
policy caused the Plaintiff's injury in the abserafeallegations of factending to support, at

least circumstantially, such an infereridewares v. City of New York, 985 F.2d 94, 100 (2d

Cir. 1993); see also Triano v. Harrison, 89%5upp.2d 526, 540 (S.D.N.Y. 2012) (“Plaintiff's

mere claim that the Town failed to train and suenits police officers is a boilerplate assertion
is insufficient, without more, to state a Monelkim.”). Moreover, the Supreme Court’s decision
in Connick has arguably made the pleadingaddad even higher for £983 Plaintiffs asserting

claims against municipalities. Connick, 131 @&. at 1365 (finding the standard set forth in

Walker insufficient to spport municipal liability)* Plaintiffs Second Amended Complaint

12 walker required a Plaintiff allegi) deliberate indifference to show: (that a policymaker knows ‘to a moral
certainty’ that her employees will confront a given situgti (2) “that the situation either presents the employee
with a difficult choice of the sort that training or supervision will make less difficult or that there is a history of
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does not allege, and subsequent discovery haewealed, any specific defency in the City’s
training that is “closely related to the ultimatgury” suffered by Plainff, and discovery has not
produced any indication that méers of the service weretleer not trained report the
misconduct of other officers to dlr supervisors and/or the IARy not trained to maintain
confidentiality. Additionally, as discussedpra no evidence has been discovered of sufficiently
similar instances of constitutional violations thvabuld put the City on notice of a need to
improve its training. See Connick, 131 S. Ct1360 (four allegations of misconduct within ten
years could not have put policymaker oniec®that the training was inadequate).

Plaintiff has not made a showing that the candalleged in this action resulted from a
faulty training program, and in fact, Plaintiff's own police practices exigstified that “the
New York City Police Department is a model pelidepartment and its practices are within the
standards of police departmsrthroughout the United States, and certainly New York State.”
(56.1 at 1105). Accordingly, summary judgment should be granted to defendant City on
Plaintiff's Section 1983 claim of inadjuate training and supervision.

D. Plaintiff Must Establish a Violation of His Constitutional Rights to Assert
Municipal Liability.

Where a Plaintiff has failed to establish a atan of his constitutional rights, there is no

basis for a claim of municipal liability. ity of Los Angeles v. Heller, 475 U.S. 796, 799

(1986)(if Plaintiff cannot show thadter constitutional rights wengolated by a City actor, then

there cannot be Monell liability); Martinez @ity of New York, No. 06-CV-5671 (WHP), 2008

U.S. Dist. LEXIS 49203, at *12 (S.D.N.Y. Ju@&, 2008), aff'd Martinez v. Muentes, 340 Fed.

employees mishandling the situation;” and (3) “that the wrong choice by the . . . employee will frequently cause the
deprivation of a citizen’s constitutional rights.” Walker, 974 F.2d at 297-98.
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Appx. 700 (2d Cir. July 27, 2009) (“A municipaligannot be liable for acts by its employees
which are not constitional violations.”).

1. Plaintiff Has Not Alleged a Valid First Amendment Claim for Retaliation.

As discussedsupra Plaintiff has no First Amendment claim against any individual
defendant, accordingly, his Monell claim against the City based on a policy or practice of First

Amendment retaliation must aldail. E.qg., Gangadeen v. City of New York, 654 F. Supp. 2d

169, 191 n.17 (S.D.N.Y. 2009) (citing Segal v. City of New York, 459 F.3d 207, 219 (2d Cir.

2006)).

2. Plaintiff’'s Claims ofAn Alleged Quota Fail

Plaintiff alleges Monell theories of liabilithased on a Departmental “quota”, including

“creating a quotas system for NYRIDbordinate officers requiring the officers to issue a certain
number of summonses per month and yearrdbgss of probable cause,” “awarding incentives

to officers who meet or exceed the required nemdf summonses to be issued according to
NYPD’s quota,” and “punishing offers who fail to meet the gaired number of summonses
established by NYPD’s quota.” (ExfiiA at 1322). Plaintiff has terly failed to present a single

piece of evidence indicating that there was a gsgstem requiring officers to issue a certain
number of summonses per month ayehr regardless of probable calseéurther, even
assuming there was a set number of summonses that officers in the NYPD were asked to issue

per month regardless of probable cause, thermigvidence of a policy of either punishing

3 |n fact, Plaintiff testified that he didn’t “recall anyesgific number,” of summonsesatofficers were required to
issue, and could not even recall a single incident where a supervisor ordered him to issue a specific number of
summonses. (56.1 at 7).
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officers who failed to meet that number,'® or awarding incentives to officers who met or
exceeded the number.

Moreover, even accepting Plaintiff’s allegation of a quota as true, Plaintiff cannot show
that any such quota policy caused his claimed constitutional injuries or even that it was more
than a single isolated instance of unconstitutional conduct by a lower level municipal employee.
Therefore, City Defendants are entitled to summary judgment on Plaintiff’s Monell claim against
the City based on a quota policy.

CONCLUSION

For the foregoing reasons, City Defendants respectfully request that the Court grant their
motion for summary judgment pursuant to FED. R. Civ. P. 56.

Dated: New York, New York
December 22, 2014

Respectfully submitted,

ZACHARY W. CARTER

Corporation Counsel of the
City of New York

Attorneys for City Defendants

100 Church Street, Room 3-200

New York, New York 10007

(212) 356-2372

By:

Suzanna Publicker Mettham
Ryan Shaffer
Senior Counsels

" Plaintiff could not provide the name of a single other officer that he knew to have been retaliated against in the
same manner that he had been. (56.1 at §3) (cannot name another officer who lost overtime for not meeting the
quota); (56.1 at §4) (cannot name another officer who lost the ability to request overtime); (56.1 at §5) (cannot name
another officer who had to issue certain number of summonses to return to chosen tour); (56.1 at §6) (cannot name
another officer who was denied a day off for failing to meet the quota policy).
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