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REPLY MEMORANDUM OF LAW IN
FURTHER SUPPORT OF CITY
DEFENDANTS’ MOTION FOR PARTIAL
SUMMARY JUDGMENT

PRELIMINARY STATEMEN T

City defendants respectfully submit this memorandum of law in reply to plaintif
opposition to the City defendants’ motion for partial summary judgment. For the reastmus
herein, plaintiff fails to controvert the positions set forth in defendants’ moving gagped
accordingly the City defendants’ motion should be granted in its entirety. Based on the
arguments stated herein as well as in City Defendants’ original movingspagel the
accompanying declarations, exhibits and statement pursubotabRule 56.1, it is respectfully
submitted that City defendants are entitled to judgment as a matter of law witht tesiec
claims addressed herein.

POINT |

THE ENTRY AND SEARCH OF PLAINTIFF'S
APARTMENT WAS LAWFUL AND BASED
UPON EXIGENT CIRCUMSTANCES.

Plaintiff argues that exigent circumstances did not exist on October 31, 2009 by
intentionally selecting portions of Dr. Catherine Lamstein’'s depositiotim@asy while
otherwise ignoring the relevant portions. The crux of plaintiff's ggjmm is that Dr. Lamstein
never told Captain Lauterborn to find plaintiff and ensure his sdfetyinstead testified at her
deposition about a previously unexpressed personal opinion. Notably, plaintiff does not dispute
that if Dr. Lamstein told anyfothe defendants that they had to find plaintiff, then exigent
circumstances existed.

Instead, he posits that the statements weren’t made, because he knovedl filnbtnif

they were, his claims would fail as a matter of law.



First, Dr. Lamstein has clarified and explained that her testimony regdldirdjrective
to find plaintiff was not an unexpressed thought, but a statement that she actuallyomade t
Captain Lauterborn on October 31, 208@eAffidavit of Dr. Catherine Lamsin, annexed to
the Supplemental Declaration of Ry@n Shafferas ExhibitA (hereinafter Shaffer Supplemental
Decl.). It is clear that plaintiff is attempting to benefit from the fact that he redhoaved or
asked Dr. Lamstein to explain her testimony about the directive to find plaNuifetheless, Dr.
Lamstein’s affidavit puteiny doubto rest. Accordingly, plaintiff's unlawful entry claim fails as
a matter of law because exigent circumstances clearly existed at the @nteyain October 31,
2009 based upon Lamstein’s directive to Captain Lauterborn.

Second, eveif the Court is not inclined to credit Dr. Lamstein’s affidavit, a complete
reading of her deposition as opposed to plaintiff's selective citationshows mequivocally
that she told Captain Lautenothat plaintiff's safety was a concern and that he must be located.
Plaintiff's opposition, and his own motion for summary judgment disingenuously ignores Dr.
Lamstein’s statements that the October 27, 200Quatiah was meaningless to her assessment
of plaintiffs mental health on October 31, 20@ee Exhibit B to the Shaffer Supplemental
Decl. Lamstein Dep. p.334:7-13.

Notably, plaintiff's opposition and own summary judgment motion ignorengerity of
Dr. Lamstein’s testimony which clearly indicates that exigent circumstant#edand justified
the entry into plaintiff's home. Specifically, plaintiff ignores the fact thatbd) Lamstein left
him a voicemail explaining “everyone [was]sjuconcerned for his safety and they want[ed] to
make sure everyone [was] okay”; 2) Lauterborn and the defendants knew thabulteyt o
into plaintiff's apartment just because they wanted to; 3) Lauterborn and the detemelaméd

to know how concerned they should be about plaintiff's safety given that plaintiff W&QILA



and wasn’t answering his phone, or the door to his apartmest though it appeared that he
was homeld. at p. 328:25-331:15

Moreover, plaintiff ignores Dr. Lamstein’s lengthy discussion of how his behawi
October 31, 2009 was a cause for concern. Specifically Lamstein testihed deposition that
although plaintiff had never previously expressed thoughts of suicide he had aleo Vet
AWOL before, and acted the way Wwas acting on 10/31/09” antif something happened after
and led him to be so upset that he left work without permission an hour before the end of his

tour, said he had stomach pains, et cetera. Thenunabbe to say with any reasonable amount

of certainty that he is not at risk for suicidal ideation under present circumstances.” Id. at

p.339:20340:17 emphasis added. Lamstein continued, “[Plaintiff's] reporting on 10/31/09 that
he had stomach pains severe enough to warrant leaving work before end of tour without
permission suggests either the symptoms never did go away or they reoccurred @9 Hug1/

to his being really upset about somethinl’ at p340:18341:14. Lamstein even expressed
skepticism that plaintiff's behavior was due to medicalassand not psychological concerns,
stating “it is also possible that there was medical cause for the stomaghbptithe angry
manner in which he left work suggests a psychological caleseat p. 341:14-18.

Rather than stop at his disingenuous imeiggion of Dr. Lamstein’s clear and
unambiguous testimony, plaintiff asks the Court to rely upon the absence of Dreirégnst
statements in various documents as proof that she never told the defendants to fifidapldinti
ensure his safety. First, plaintiff states that Dr. Lamstein’s own notes daendéion the need to
locate plaintiff. However, as set forth above, Dr. Lamstein’s deposition testiommained a
complete recitation of her notes which plaintiff chose to cherry pick from in suppdit

opposition. Dr. Lamstein’s complete notes and recitation of the same during her depositi



noted above, clearly indicate that Lauterborn was told to find plaintiff and be ceddemhis
wellbeing.

Next, plaintiff posits that because Lauterborn did not testify about the speafficis
conversation with Lamstein during his own deposition, that no concern or need to findfplaintif
was ever conveyed to him. But this contention is without force because during plaintiffs
counsel’s deposition of Lauterborn, he never asked about the substance of Lasterborn
conversation with Lamstein. Instead, Lauterborn was asked about a single esemtaneport
prepared by him on October 31, 20@ee PMX 6, Plaintiff's Opposition (“Pl. Opp”) at 5.
Plaintiff also asks the Court to rely upon that report as further evidence thatelramesver
conveyed a need to locate plaintiflowever, the entire report contains onhe sentence about
the discussion between Lauterborn and Lamsteinjtaadtlea from Lamstein’s testimony and
notes that the conversation consisted of far more than one sentence worth of information.

Finally, plaintiff asks the Court to find that the conversation between Lauterborn and
Lamstein contained no mention of a need ta fptaintiff and ensure his safety because when
Lauterborn spoke to the Internal Affairs Bureau he could not recall the substarhbe of
conversation. However, it is clear from Lauterborn’s testimony that heméered speaking
with a doctor about Schoolcraft. That he could not recall the substance of that convesdation i
no means evidence that the conversation or its details did not occur as Lamsifead.tes
Accordingly, plaintiff is grasping at straws in order to create a disputcbfvhere nonexasts.

In fact, it is abundantly clear that plaintiff is aware that this single factasttahis claim that
his apartment was unlawfully entered.

As an additional matter, plaintiff also misconstrues the overwhelming case d¢tamirg

the defendantssubjective motivation for entering plaintiff's apartment irrelevant. The Supreme



Court has repeatedly held that an “officer's subjective motivation is iaetévto a

determination of whether exigent circumstances exist. Brigham City v. S4drtJ.S. 398, 404

(2006) €iting Scottv. United States436 U.S. 128, 1381978)) In Stuartthe Court held that

even if an officer'anotives could besneatly unraveled whether theyentereda hometo make

an arrest and gather evidenog to render aid is irrelevant so long as it was objectively
reasonable to believe that exigent circumstances existed. The “facts” cited byf prainis

own motion for summary judgment and in his opposition to City defendants’ motion for
summary judgment namely that the defendants were engaged in a campaign of retaliation
against him- point solely to the officers’ subjective reason for entering the @mpeatt None of

the facts cited by plaintiff undercut the objective reasonableness of Cihddets’ actions.

As set forth above, because Dr. Lamstamveyed her concern for plaintiff's safety it
was reasonable for the defendants to adhere to her belief that they should and mustridcate hi
ensure his wellbeing. At a minimum, defendants are entitled to dismissal on theofbasis
gualified immunity br a claim based on the apartment entry, since there was at least an arguable
basis for exigent circumstanceSeeCity Defendant's Memorandum of Law in SupporCity
Mem.”) at 4.

As such, City defendants’ motion to dismiss plaintiff's unlawful entginel must be
dismissed.

POINT 1I

PLAINTIFF  HAS ADDUCED EVIDENCE
SUFFICIENT TO SUPPORT ANY CLAIMS
AGAINST DEFENDANTS T RAINOR,
SAWYER, JAMES, NELSON, OR CAUGHEY.

Plaintiff's opposition attempts to clarify his pleadings and set forth claims against

defendantsTrainor, Sawyer, James, Nelson, and Caughey. However, for the reasons set forth
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herein, there can be no claims against those defendants any summary judgrhéet gnaisted
in their favor.

A. Captain Trainor

Although plaintiff admits that there are no claamagainst defendant Trainor for unlawful
search and seizure, he argues that Captain Trainor is liable for haragsmietation of the
First Amendment.However, as set forth in Point IV hergplaintiff’'s First Amendment claims
must be dismissed. As such summary judgment must be granted in Captain Trauwor’s f

B. Sergeants Sawyer and James

Theentiretyof plaintiff's claims against Sergeants Sawyer and James relate to pkintiff’
allegation hat he was handcuffed by them to a gurney between his arrival at Jamaica Hospital
Medical Center on October 31, 2009 and the early morning hours of November 1, 2009. Plaintiff
ostensibly claims that this conduct amounts to excessive force in violation of 81983saultl as
and battery under New York State Law.

As setforth herein, and in City defendants’ initial memorandum of law, plaintiff was
properly taken into custody as an emotionally disturbed person pursuant to New teirk Sta
Mental Hygiene Law Accordingly, handcuffing plaintiff, both at his apartment, and in the
hospital is an appropriate safety measure since the entire reason for talmf pb the

hospital in the first place was that he posed a potential threat to hieeReople v. James

2001 N.Y. Misc. LEXIS 392, at n.4 (N.Y. Sup. Ct. May 21, 2001).

Moreover plaintiff has presented no evidence, other than testimony that he was
temporarily uncomfortable and potentially bruised, that he suffered any Baameault of being
handcuffed by any of the defendants. It is clear thatjtjijes held to bele minimis for purposes
of defeating excessive force claims include shemin pain, swelling, and bruising . . . brief

numbness from tight handcuffing . . . [and] claims of minor discomfort from tight
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handcuffing[.]” Lemmo v. McKoy, 08CV-4264, 2011 U.S. Dist. LEXIS 23075, at *5

(E.D.N.Y. Mar. 8, 2011)(collecting cases) (internal citations omittedBy contrast,only
handcuffing that causesntense pain and loAigsting injury . . . falls far from the hazy border

between excessive and acceptable foréésavage v. Port Auth. of N.Y. & N.J., 932 F. Supp. 2d

575, 598 (S.D.N.Y. 2013).
Accordingly, because plaintiff's handcuffing was justifiable, and only chus@or
discomfort his claims against defendants Sawyer and James must be dismissed.

C. Chief Nelson

Although plaintiff challenges City defendants’ contention that Chief Nelson did not
authorize any of Chief Marino’s actions on October 31, 2009, his opposition does nothing to
challenge the fact that Nelsongkielded from liability for reasonably relying upon information

from his fellow offices. See, e.g.Anthony v. City of New York, 339 F.3d 129, 138 (2d Cir.

2003). Moreover, plaintiff ignores thatlelsa is shielded by qualified immunity even if other
officers were mistaken or dishonest, provided that he reasonably relied on theiestaiehe

in fact acted upon their statemengeeGolphin v. City of New York, 09CV-1015 (BSJ), 2011

U.S. Dist. LEXIS 106272, *% (S.D.N.Y. Sept. 19, 2011Accordingly, summary judgment
must be granted in Chief Nelson’s favor.

D. Lieutenant Caughey

Plaintiff alsofails to controvert any of City defendants’ reasons for requesting summary
judgment in favor of Lieutenant Caughey. Instead he simply restates ackendbtaCaughey
which City defendants have already addressed in their original memorandum .of law

Accordingly, summary judgment must be granted in Lieutenant Caughegis fa



POINT Il

IT  WAS REASONABLE FOR THE
DEFENDANTS TO BELIEVE THAT
PLAINTIFF WAS EMOTIO NALLY
DISTURBED.

As setforth in City defendants’ original memorandum of |gaintiff's false arrest and
false imprisonment claims fail because there was probable cause tglagizé pursuant to
New York State’s Mental Health and Hygiene Law (hereinafter “MHLV)oreover even if the
Court were to find that probable cause to remove plaintiff to Jamaica Halgitaot exist, the
defendants are entitled to qualified immunity because it was objecteatpmable for them to
believe that plaintiff was emotionally disturbed

Plaintiff argues alternatively that there are either issues of fact pregledimmary
judgment or undisputed facts that establish plaintiff is entitled to summary jutigmethis
claim. Plaintiff's opposition relies primarily upon two Second Ciraletisions,Weyant v.

Okst andKerman v. City of New Yorkwhich are both distinguishable from this matter.

First, plaintiff posits thaWWeyantestablishes that summary judgment cannot be granted
on a false arrest or false imprisonment claim when theaedispute of fact “as to the nature of
the plaintiff's conduct.” Pl. Opp. at 14.Plaintiff’'s reliance uportWeyantis misplaced, because
here there are no disputes of fact about plaintiffs conduct on October 31, 2009. Instead
plaintiff's dispute concerns the relevancy of each act or behavior exhibiteaibtifpl Indeed,
plaintiff does not dispute that heter alia: 1) left work early; 2) had been placed on restricted
duty following an evaluation by NYPD psychological services; 3) refused to opetobr for
hours after returning home; 4) had elevated blood pressure; 5) claimed to bmgsuften
stomach pains; and 6) initially agreed to go to the hospital but then retreatedntmatisi

apartment when he was told he wouldn’t be taken to theitabsh his choosing. Plaintiff

-8-



instead argues that those facts, and many othersst importantly Dr. Lamstein’s belief that
plaintiff might be a danger to himselfare not a sufficient basis for declaring the defendants’
actions reasonable. Plaintdbntends that those facts, combined with the fact that plaintiff had
been reporting what he believed to be misconduct by his supervisors, render the decision to
remove plaintiff for a mental health evaluation as unreasonable.

It is clear, however, thany officer, presented with the information known on October
31, 2009, and confronted with the behavior exhibited by plaintiff, would believe it was ngcessar
to have a doctor evaluate plaintiff's mental health. In fact, Dr. Lamstetifigjally told Captain
Lauterborn that the way plaintiff was acting was cause for concern and led hedietee that
plaintiff might be at risk for suicidal behavidgeeExhibit B to the Shaffer Supplemental Decl.
at p.340:2-17.

Similarly, plaintiff's reliance uporKermanis also misplaced. ThiiermanCourt found
that the defendants’ decision to remove plaintiff to a hospital for a mental healiifateon was
inappropriate becauskdy ignored information available to them. Specifically, the defendants in
Kerman had an opportunity to consult with a mental health professional familiar with the
plaintiff's health and refused to do so, instead hanging up ordtiwabr.261 F.3d 229, 233 (2d
Cir. 2001). Indeed, the defendants here continually tried to obtain information aboutfglaint
mental health, and when they did so, were told by a mental health professionalviaat i
imperativeto locate plaintiff to ensure his safet§upra at 2-6. It cannot be said that the
defendants in this matter ignored information in the same manner that the affi€ersnandid.

Instead, it is clear that the officers evaluatteel need to remove plaintiff to the hospital
based upon a totality of the circumstances and in conjunction with an NYPD psychologist.

clear that even Dr. Lamstein, a trained mental health professional, feltldhmifffs actions



throughout the day on October 31, 2009, were so unusual as to render her 3 day old evaluation of
his mental status irrelevarBupraat 2-3. In fact, she testified that because her prior evaluation
was insufficient and plaintiff’'s new behavior so concerning, she wdsdeit@say with certainty
that plaintiff was safeéSeeExhibit B to the Shaffer Supplemental Decl. at p.340:14-17.

Finally, plaintiff contends that a question of fact exists concerning whetasntifbls
behavior was sufficiently erratic such that a mental health evaluation wasedkapriif plaintiff
was just being foolishly stubborn. Plaintiff’'s position in this regard is baseelgnipon the

holding of Tsesarskaya v. City of New Yqrk28 F.3d 149 (2nd Cir. 2013 Tsesaskaya like

Kermanand unlike this case, the defendants never consulted with a mental health prdvader.
451-52.Instead they interpreted the plaintiff's behavior on their own without the assstéiac
doctor who had treatgaaintiff. Here, because the defendants consulted with Dr. Lamstein who
interpreted plaintiff's unusual behavior as a cause for concern about his Hadetlecision to
remove plaintiff to a hospital as an emotionally disturbed person was based upainigpause.

At best plaintiff can say that he disagrees with them#ants’ assessment. But even if
the Court were to find that there is a dispute about whether the facts weaceesufbr the
officers to treat plaintiff as an EDP, at a minimum thdividual defendants are entitled to
gualified immunity becase probablecause was, at the very least, arguabf&ee Johnson v.
Myers 10-CV-1964 (JS)(WDW), 2014 U.S. Dist. LEXIS 84379, *3% (E.D.N.Y. June 16,
2014) (granting qualified immunity to defendant police officer who removed plaintiffafor
mental health evaluation because plaintiff was uncooperative and had displaye@l unusu
behavior in the past).

Accordingly, plaintiff's false arrest and imprisonment claims must be dismissed
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POINT IV

PLAINTIFF'S FIRST AMENDMENT CLAIM
SHOULD BE DISMISSED.

In opposition to City defendants’ motion for summary judgmaismissng his First
Amendment claimsplaintiff argues that: (1) his conduct prior to his public statements is
protected speech; (2) he need not have sufferedtaal chilling effect to his speech because he
was subject to involuntary confinement; and (3) although there is no evidence that defendant
knew or believed that plaintiff intended any public speech, a motive to chill his publichspee
may be imparted to the defendanior the reasons set forth herein plaintiff's First Amendment
claims must be dismissed.

A. Changes in Law Require That the Court Grant Qualified Immunity to
Defendants.

As an initial matteralthough the Second Circuit’s recent decision in Matthews v. City of

New York change the law in this Circuit by giving First Amendment protection to some
internal police department complaints, it does not savatiifs First Amendment claim2015
U.S. App. LEXIS 3016 (2nd Cir. Feb. 26, 2013s set forth below, plaintiff's IAB complaints
(including those referred to QAD) are distinguishable from the complaif&ithewsbecause
they were made pursuant to afficial internal procedure and concerned plaintiff's official
duties.Id. at *13-14, *1819. Moreover, even undevlatthews plaintiff's administrative appeal
of his performance evaluatienthe only speecbf which the defendants could have been aware
on October 31, 2009 remains unprotected by the First Amendment because the appeal was
unquestionably made pursuant to plaintiff's official duties using a procedure asalallyl to
police officers.

The qualified immunity defense requires a threeep determination: “(1) whether

plaintiff has shown facts making out violation of a constitutional right; (2) if so,heh¢hat
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right was ‘clearly established’; and (3) even if the right was ‘cleathBbéshed,” whetheit was
‘objectively reasonable’ for the officer to believe the conduct at issue wéd.lavGonzalez v.

City of Schenectady’28 F.3d 149, 154 (2d Cir. 2013). Should the court find that the first step is

satisfied and the plaintiff's internal complaints are now protected by the Firehdment, then
the change in the law engendered Mgtthewsis the classic case for the application of the
defense of qualifiedmmunity. This Court had previously held Schoolcraft’'s IAB complaints

unprotected by the First Amendment. Schoolcraft v. City of New YorkC\I®005 (RWS),

2012 U.S. Dist. LEXIS 12855at15-16 (S.D.N.Y. Sept. 7, 201Zpchoolcraft I). Obviously

then, if those complaints are now protected by the First Amendment (which defendants do not
concede), plaintiff's right was not “clearly established” and no “reasonafierdfcould have

known of it over five years ago.

Should the Court find that the scope of First Amendment protection has enlarged, then
the defense of Qualified Immunity applies because the “contours” of Fmsndment
protection have changed: “[t]he right the official is alleged to have violated hawst been
“clearly established” in anore particularized, and hence more relevant, sense: The contours of
the right must be sufficiently clear that a reasonable official wouldratadel that what he is

doing violates that right.”_Anderson v. Creighton, 483 U.S. 635, 640 (13®&alsoBradway

v. Gonzales, 26 F.3d 313, 318 (2d Cir. 1994)the “doctrine of qualified immunity sHuks
public officials performing discretionary functions from civil liability insofas their conduct
does not violate clearly established statutory or constitutional rightkioh a reasonable person

would haveknowr) (internal citations and quotatioosnitted); Hunter v. Bryant, 502 U.S. 224,

229 (1991)(“The qualified immunity standard ‘gives ample room for mistaken judgments’ by

protecting ‘all but the plainly incompetent or those who knowingly violate the gper
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curiam (quotingMalley v. Briggs, 475 U.S. 335, 341 (1986)). Indeed, plaintiff argues that as a

result ofLane v. Franks, 134 S. Ct. 2369 (201t#here was a “change in the lawVen before

Matthews narrowing the scope of government employee speech that is exempted fsbm Fir
Amendment protection. Accordingly, qifadd immunity on plaintiff's First Amendment Claim
must be granted.

B. Plaintiff's Internal Speech is notProtected.

Plaintiff's internal complaints remain unprotected by the First Amendmem, @vaer

Matthews In Schoolcraft 1) this Court held that undeBarcetti v. Ceballoplaintiff's First

Amendment claim requires him ®stablish thathe speech at issue was made as a “private
citizer’ rather tharmas part of his official duties547 U.S. 410, 418 (2006)Plaintiff believes
this means that any and all of the defendants’ conduct after his suspseregtinonable under the
First Amendment. This is not the law, or the Court’s holding. Ghecettitest depends upon
plaintiff's speech, not the defendants’ conduct. As the CQumld, it is only plaintiff's “alleged
intent to speak out to the media and public at large . . . that is not pursuant to [hisl] ddfis
and, as such, is protected by the First Amendment.” 2014 U.S. Dist LEXIS 128557, at *17.
Plaintiff admits thahe did not even form the intent to speak to the pressaitail October 31,
2009. PI. Opp. at 25; Exhibit B to the Declaration of Suzanna Mettham (“Metthani)Cacl.
265:3-18.

Here, plaintiff points to various instances of expression all of whialer#o his official
duties: (i) he objected to his performance evaluation and initiated an adativiesappeal of the

evaluation, alleging that he was subjected to improper quotas for police att{iijtyhis

! Plaintiff suggests that his low performance evaluation was an instancelidti@n for not
meeting performance targets in levels of policing activitgee Exhibit C to the Shaffer
Supplemental Decl. at 262:263:3; Exhibit D to the Shaffer SupplemanDecl.; Exhibit E to
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attorney,referred by the police unigsent a letter to Deputy Inspector Mauriello complaining
about his employment evaluation and alleging that quotas for arrests and summassdshcs
low evaluation; (ii)) he complained by memo to IAB that two supervisors in his own precinct
removed materiafrom one of the supervisor's personnel folders; (iii)raported to IAB and
QAD that Deputy Inspectdvlauriello was causing the improper downgrading and discarding of
complaints of serious crimes and pressuring officers to make arrests andussuenses, and
that he was required to sign a training log although he did not receive adegunatg;t(iv) he
made notations reflecting his observations and communications with IAB and QA i
departmentssued memo bookSeePlaintiff's Statement of Undisged Facts Pursuant to Fed.
R. Civ. P. 56.1 in support of his own motion for partial summary judgment (“PIl. 56.1") at 1 13,
20, 22, 25, 38, 40-42; Exhibitd the Shaffer Supplemental Decl.

Even underMatthews the activitiescited by plaintiff are not protected by the First

Amendment because they relatetaintiff's official duties. Under_GarcettandLane v. Franks

134 S.Ct. 2369 (2014), when a government employee speaks pursuant to his or her official
duties —for example bymaking complaints within his or her agency about misconduct or
working conditions- the employee does not speak as a “private citizen” and thetedsraeo

First Amendment protection for such complaints.

The Second Circuit held in Weintraub v. Board of Education, thangpoyee speaks

pursuant to their official dutiewhentheir complaints- like plaintiff's here— are “part-and
parcel’ of his cacerns about his ability to properly execute his duties.” 593 F.3d 196, 203 (2d
Cir. 2010) (finding that teacher complaining and filing union grievance about a failure to

discipline a student in his class spoke pursuant to official dufges)tations anctitations

the Shaffer Supplemental Dechs this Court previouslyheld, Schoolcraft's alleged refusal to
make arrests was not speech protected by the First Amend8whuolcraft I at 29-30.
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omitted). The Second Circuit also held thahen police officers, “reported what they believed

to be misconduct by a supervisor up the chain of command” which “they knew of only by virtue
of their jobs as police officers and which they repodsdpartandparcel of [their] concerns
about [their] ability to properly execute [their] dutieshen they were not engaging in
constitutionally protected speech at any relevant time and cannot make outAxrt@rstment

claim.” Carter v. Inc. Vill. ofOcean Beacgh415 Fed. Appx. 290, 293 (2d Cir. 201&gealso

D’Olimpio v. Crisafj 718 F. Supp. 2d 340, 3854 (S.D.N.Y. 201p(where officer complained

of othe officer's “violating suspectstights and [] not performing his job properly, and by
implication . . . interfering with [his] ability to perform his own duties” then the damis were
“directly or indirectly, ‘part-andparcel of his concerns’ about his ability to ‘properly execuse hi

duties” and not protected by the First AmendmeBgrclay v. Michalsky 368 Fed. App'x 266

(2d Cir. 2010) (speech unprotected where nurse reported abuse and other nurses sldsping on t
job because she testified that this was her “job” and a work rule required eagployeeport
violence against patients and employees not working).Thus, pidattbewsit was well settled
that public employee’s reports of misconduct affecting his or her emplatynthrough

appropiate workplace channels, are not protected by the First Amendi@eadlsoAnemone v.

Metro. Trans. Auth., 629 F.3d 97, 116 (2d Cir. 20Dmmunicationdbetween former Security

Director for the Metropolitan Transportation Authority (“MTA&nd the District Attorney’s office
concerning MTA “was clearly pursuant to [plaintiff's] official dutiesd the plaintiff had “regularly
interacted with [DAs] and viewed cooperating with these offices am@rhis duties.”)Healy v.

City of New York Dep'’t of Sanitatign286 F. App’x 744, 746 (2d Cir. @8) (holding that it was

expressly “within the scope” of Department of Sanitation employeeiesdt report to his

supervisor corruption discovered while performing a routine inventegky; Brady v. County of
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Suffolk, 657 F. Supp. 2d 331, 348 (E.D.N.Y. 200Bjanco, J) (a police traffic officer complained
internally about corruption, specifically that he was instructed not te issmmonses tdfeduty
law enforcement personnel and those with Police Benevolent Associatts).

On the other hand, in Lane v. Frartke Supreme Court held that “the mere fact that a

citizen’s speech concerns information acquired by virtue of his public employioest not
transform that speech into employerather than citizer-speech.” 134 S. Ct. 2369 at 2379
(2014). Nonetheles&ane does not help plaintiff because his speech was within his own agency,
for the purported purpose of correcting conditions of his own employment, and used channels
made available by the NYPD officers for that purpose.

In Matthews the Second Circuit focused on the nature and sulnjatter of the officer’s
complaints and their “relationship” to the officer’s job responsibilities. 2015 U.S. ApYIS.
at *13. The court held that an officer's complaints about a quota policy to the commanding
officer of his precinct were protected by the First Amendment, stating: |nglva public
employee whose duties do not involve formulating, implementing or providing feedback on a
policy that implicate matters of public concern, engages in speech concerning that policy, and
does so in a manner in which ordinary citizens would be expected to engage, hepeakbas
a citizen, not as a public employedd. at *15.

However, plaintiff's speech in thmstant mattewas of a different characterUnlike
Matthews’ complaints, plaintiff's speech generalbncernedis own work: his own complaint
reports;his own training; his own employee evaluatigrhis own arrests and summons rates; and
the conduct of supervisors withiis own precinct. The eleven &1Precinct complaints that
plaintiff claimedwere downgraded or discarded were, in all but possibly two cases, complaints

that Schoolcraft was personally involved in taking or handling at tii@@tinct. SeePMX 16,
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D000517-32 Likewise, plaintiffs complaints about being forced to sign a training log for
training he did not receive, and for receiving a bad evaluation for not meeting@edaduota
for summonses and arrests, clearly conakimse own duties.

Matthewsalso focused on the presence of a “civilian analogue” to the means of speech
used by the officer to find that his complaints were protected by the First AreahdiBecause
Matthewsdid not “follow internal grievance procedures,” such as the teachgeintraub “but
rather went directly to the Precinct commanders, with whom he did not have reggdactions
and who had an open door to community comments and complaints,” his speech was comparable
to that of a private citizenMatthews2015 U.S. AppLEXIS at *19. But here, plaintiff did use
“internal procedures.ld. at *17. In appealing his evaluatioplaintiff availed himself of
administrative procedures unavailable to a member of the puBlee City defendants’ 56.1
Statement (City 56.1’) 119. 10; PI. 56.%113, 14. Plaintiff's IAB complaints(some referred to
QAD) were made pursuant to Patrol Guid@@-21° which the Second Circuiéicknowledged
wasan “internal procedure.’Matthews 2015 U.S. LEXIS at *17. Plaintiff himseléstified that
he felt he was documenting misconduct pursuant to his official duties as a police &iiee

Exhibit C to the Shaffer Supplemental Decl. Bt2:13-19" Other witnesses confirmed the

2 Plaintiff relies on DO0051B2 in opposing summary judgment, 8.1 129, and accordingly
defendants may rely upon it for the purposes of this motion. However, by relying upon it
defendants do not concede its accuracy or admissibility at trial.

3 As this Court previously noted, Patrol Guide § X17states: “All members of the service have
an absolute duty to report any corruption or other misconduct, or allegation of corrupitberor
misconduct, of which they become awar&&hoolcraftl, at*17.

* In Matthews the Second Circuit stated in dicta that PG-207alone would not render an
internal complaint subject to the official duty exemption from the First Amendrbenif did

not hold the provision irrelevantid. Rather, the undisputed factsNtatthewsshowed that PG
20721 did not require a report of the “quota system” in that case, because no specifzessta

of misconduct were reported. 2015 U.S. LEXIS at *16. There is no such evidence here, and
several specific instances of purported misconduct were reported by plaintiff
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affirmative obligation of police officers to report miscondudtlauriello Deposition Transcript
annexed to the Shaffer Supplemental DeclEaRibit F at 23:1724:23; FerraraDeposition
Transcript annexed to the Smith Opp. Decl. as POX¥t338:18-20. Unlike Matthews, there is
no evidencan this casehat Schoolcraft's reportsvere they accurateyent beyondthe duties
required of him as an NYPD officer. See Matthews, 2015 U.S. I4pQIS at*13-17.

The district court authorities cited by plaintiff are likewise distinguishableHalgan v.

City of New York the court found on a motion to dismiss, that when the plaintiff complained

outside of her own agency about employment discrimination, the speech was protected by the
First Amendment. No. 13 Civ. 1108 (JPO), 2014 U.S. Dist. LEXIS 113847, *62 (S.D.N.Y.
August 15, 2014) As to complaints within the plaintiff's agency, the court concluded that on a

motion to dismiss, relying obanev. Franksit could not presume that internal complaimisre

“actually expected or permitted . . . in practiceld., at *67-68. But here after discovery,
despite plaintiff's unsupported assertions about a “Blue Wall of Silence,” filagannot
contendon this recordhat internal complaints to IABid notin practice actually occuand lead
to corrective actionSeeinfra at Point X?>

Likewise, Griffin v. City of New York held that if plaintiff could showthat internal

reporting was not a de facto part of his duties, or that the matter reported on diheceinhis
own job performance, then First Amendment protection would aggdly(‘[N]either officer was
assigned to the case in which the victim intervisas botched. In short, McCarthy’s alleged
misconduct did not directly interfere with plaintiff's ability to fjoem his assigned duties as a police

officer.”) As notd above, the misconduct reported by plaintiff rairectly concernedis own

® Plaintiff himself made several internal complaints, some leading to NYPD actiox {BM

and plaintiff proffers evidnce of complaints by others, including testimony (albeit hearsay) that
several commanding officers were reportetland disciplined for conduct similar to that alleged
by plaintiff (“fudging numbers”). PI. Opp. at 755/0X 39 a24:6-19, 226:6.
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work.® Accordingly, prior to plaintiff's statements to the press, his speecimads pursuant to his
official duties and not protected by the First Amendmefit.the very least, the aforementioned
developments and changes in the relevard tzas are exactly the type thaquire the dismissal
of plaintiff's First Amendment claim under the doctrine of qualified immunity.

C. There was Nb Intent to Restrain Plaintiff's Speech

Plaintiff has no cause of action under the First Amendment leetausannot establish the
required intent to restrict his speech. His assertion that the intent can bedini®m the
circumstances is flawed. Plaintiffs argumentthat intent may be presumesifar from the law.
Rather plaintiff must prove that defendants’ condttas motivated by or substantially caused by

[Plaintiff’s] exercise of free speethlomlins v. Vill. of Wappinger Falls Zoning Bd. of Appeals

812 F. Supp. 2d 357, 371 (S.D.N.Y. 2011) (quoBagliardi v. Village of Pawlingl8 F.3d 188,

194 (2d Cir. 1994)). Plaintiff's proof is mgsing the key requirement that defendants know of
plaintiff's protected activity.

“Specificproof of improper motivation is required in order for plaintiff to survivensnary
judgment on a First Amendment retaliation cldi@urley, 268 F.3d at 73 (citinBlue v. Koren 72

F.3d 1075, 10883 (2d Cir. 1995)). “[A] plaintiff may not rely on conclusory assertions of

® Plaintiff suggests that statements to his supervisors after hésusgsendetlin his apartment
were protected by the First Amendment, and that he was punished for them. Sftheaknot
suspended in his apartment, although he was told that he would eventually be suspended. PMX
11 at 11:1612:11. The Court inSchoolcraftll found the suspension relevant to the question of
whether Schoolcraft spoke as a private citizen (not whether he was, in fact, a puyhdigeenn

but his suspension is not dispositive of the issue. Atile employee, still subject to the rules
and order of his agency, cannot be deemed a private citizen for all purposes as af iaatter
SeeCity Mem. at 11 Rather, theCourt held that the suspension combined with plaintiff's
absence from the NYPD’s jurisdiction (at his residence upstate), allowddsfepeech to the
press to be deemed that of a private citiz8ehoolcraftll, at 16, 2324. Moreover, plaintiff's
statements to his supervisors at his apartment concerned his health and whether wontt he
go to the hospital or the precinct, hardly matters of public concern as required Fiost
Amendment claim. Garcettj 547 U.S. at 410.
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retaliatory motive to satisfy the causal linknd must productsome tangible proof to demonstrate
that [his] version of what occurred was not imagiriaGobb v. Pozzi, 363 F.3d 89, 108 (2d Cir.
2004) (citation omitted). The mere existence dfa scintilla of evidencein support of the
nonmovarits position is insufficient; there must be evidence on which the jury coslonaaly find

for him. SeeDawson v. Cnty. of Westcheste€373 F.3d 265, 272 (2d Cir. 2004) (citation omited

accordDunk v. Brower 2013 U.S. Dist. LEXIS 1606624-26 (S.D.N.Y. Nov. 7, 2013)

As set forth in_Dunk v. Brower, “[tjo prove a causal connection [with the protected

speech], the plaintiff must demonstrate that the individuals who engaged iatitahad
knowledge of the protected conduct.” 2013 U.S. Dist. LEXIS 160667, 29 (S.D.N.Y. Nov. 7,

2013)(quotingDeal v. Seneca CntyNo. 07 Civ. 6497 (MAT), 2012 U.S. Dist. LEXIS 705, 2012

WL 13661 (W.D.N.Y. Jan. 4, 20123eealsoWashington v. Cnty. of Rockland, 373 F.3d 310,

321 (2d Cir. 2004). To be sure, as this Court observed in Schodlcedftl2, the required intent
can sometimes be inferred from circumstandest commonly, “[c]ircumstantial evidence of
retaliation may be found when defendants are aware that plaintiff has engagexerted
speech and defendants’ challenged behavior closely follows that protected speesinyiing

defendants are aware of tispeech.Butler v. City of Batavia 545 F. Supp. 2d 289, 293

(W.D.N.Y. 2008)aff'd, 323 F. App’x 21 (2d Cir. 2009) (citing Economic Opportunity Cdmm

of Nassau Cnty., Inc. v. Cnty. of Nassau, 106 F. Supp. 2d 433, 437 (E.D.N.Y. ZDOGpit

Felicelli, Inc. v. County of Clinton, 371 F. Supp. 2d 183, 192 (N.D.N.Y 2{@&ying on

allegation that realiatory action followed soon after protected filing).
Plaintiff claims — without citation to any evidence (because there is neniat his
complaints to IAB and QAD were “common knowledge” within thé' Btecinct. Pl. 56.1 44.

Wilton Reassurance Life Ins. Co. v. Smith, 2015 U.S. Dist. LEXIS 18437 (E.D.N.Y. Jan. 21,
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2015) (“Rule 56(c)() explains that a party’ factual positions on summary judgmemist be
supported bycitations ‘to particular parts of materials in the record, including depositions,
documents, electronically stored information, affidavits or declaratioqaylaions (nhcluding

those made for purposes of the motion only), admissions, interrogatory answers,ror othe
materials.”). The Court must disregard that claim because there is no evidence toé#icaryat
plaintiff's apartment on October 31, 2008 knew the substance of his purported communications
with QAD and IAB The Court should therefore disregard Schoolcraft’s allegations that he was
retaliated against for his complaints to IAB and QAD on October 31, 2009 or at amy tim
beforehand as plaintiff's basis for establishing this motive is nothing more thacttogj

Nonetheless, plaintiff attempts to ginny up an improper motive by arguing that th
required intent to restrain speeehvhich he admits had not yet occurred nor was even intended
— can be inferred &m the totality of the circumstances. Although this Court held that plaintiff's
allegations of intent were sufficient, he has readhthe point of having to provide evidence of
same and has failed to do sBchoolcraftl, at 22!

Indeed, plaintiff's avn testimony belies his claim that there watentto restrain his
speech Plaintiff claims that the alleged retaliation was driven by his internal leam not
statements to the press56.1 69. Indisputably, platiff's administrative appeal of his
performance evaluation the only thing defendants did know abeuvas not protected by the
First Amendment. Moreover, as set forth above defendants are entitled to quahfieditynon

any allegations based uporajuitiff's internal complaints.

’ In addition, the probable cause or arguable probable cause for concluding that Sittveaécra
an EDP is sufficient to dismiss any First Amendment claim for that condB8et Dunk v.
Brower, 2013 U.S. Dist. LEXIS 160667, at 25.
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Plaintiff does not even pretend to know when the defendants first came to believe that he
might make disclosures to the pre§eeExhibit B to the Mettham Decht 265:19-25. Plaintiff
does not allege that defendants made statements to him or each other indicatiamginta
stop him from speaking to the press. Nor does plaintiff provide any evidence that he made
statements to defendants indicating a threat or intemqetaksto the pressThus, there is simply
no evidence that the defendants harbored any belief that plaintiff would speak to the fress unt
Februaryl, 2010, when the first article was published citing him as a so@eeExhibit M to
the Mettham Decl.

Additionally, there is no evidence that the visits to plaintiff's home in Johnstowm, Ne
York, were intended to stop him from speaking to the press. In fact, there was only one police
visit to plairtiff's home after the February 1, 20pblication, on February 3, 2010for the
purpose of serving a notice of restoration to active duty to Schoolcraft (56.1 167).

D. Plaintiff Cannot Establish the Chilling Effect Required to State a Clam.

In order to proceed with his claim for “prigestraint” Third Amended Complaint “TACY
247), plaintiff must profferevidence thahe suffered an actuahilling effectto his speecifrom the
defendants’ actionsind he cannot do so.

The Court previously held that plaintiff had sufficiently met the pleadiagdards.
However, at the summary judgment stage plaintiff must provide actulnee whicthe has not
done Plaintiff never asserts that hi speech was chilledhatr he would have gone to the press
sooner hadhe defendants’ done nothing?l. Opp. at 228. Indeed, plaintiff admits that his
speech was actually encouraged by the defendants’ acBeaPRlf. 56.1at 119192. Raintiff's
testimony proves the opposité a chill that he mayever have gone to the press had defendants
done nothing. Plaintiff testified that as of October 31, 2008011't believe it ever crossed my mind,
going outside the department,” ahe “still believed that . . oncel brought the evidenceifward,
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that the department would hate resolve the issues of misconduct in the 81st Precitwd it
would be handled inside inside the departmentExhibit B to the Mettham Decl. at 26518.

Nonethelessby February 2, 201(@laintiff was the subject of a published artidad
communicated with the press with wild aband&apra at 13; 56.111 7681. The only reasonable
inference is that, rather than chilling his speech, the defendanigaied it, and the speech would
not have occurred without the defendants’ conduct.

Thus, there can be no inference that Schoolcraft suffered thel ‘@utlighat is required to
set forth a prior restraint claim, regardless of the nature of tlemdieits’ conduct. Riff's

reliance orKerman v. City of New York261 F.3d 22 (2d Cir. 2001) is misplaced, because in that

retaliation claim—not a prior restraint claim as Schoalitrpurports to bring here- there was no
evidence, proving the absence of a chill. Ratkermanconcerned a orame interaction with no
opportunity for further speech. There tp&intiff allegedthat “the police violated higrirst
Amendmentights by taking him to Bellevue Hospital in retaliation for his derogatory nksria
the police and his threats to sue therd’at 242. InKerman there is no evidence from which to
judge the existence of a chilling effect; indeed, the question was nearlingiessén In contrast,
here there is much evidence, and all of it points to the abseadahitif

SinceKerman theSecondCircuit has clarified that “plaintiffs who allege a vititen of their
right to free speech” must protleat “(1) defendants silenced him or (2) defendants actions had some

actual, norspeculative chilling effect on his speechilliams v. Town of Greenburgh, 535 F.3d

71, 78(2d Cir. 2008). Likewiseas with plaintiff, when there is evidence that the protected conduct
continued after the alleged retaliatory act (or even in respotise tetaliatory act), a plaintilannot

establish a chilling effect.ld. (Becauseplaintiff petitioned for readmission after his allegedly
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retaliatory expulsion from a community center, complaining of defendemtsluct, he could not
establish a chilling effec.
Accordingly,Schoolcraft’'s First Amendment claim should be dismissed.
POINT V
PLAINTIFF HAS NOT ES TABLISHED THAT

CERTAIN DEFENDANTS W ERE
PERSONALLY INVOLVED.

As set forth in City defendants’ original memorandum, Section 1983 imposes liability
only upon a defendant whgersonally subjects, or causes to be subjected any person to the
deprivation of any federal righgee e.g, Williams, 781 F.2d at 323. For the reasons set forth
herein, and in City defendants’ original motion papers, certain claims broughtityffolaust
be dismissed for lack of personal involvement.

A. Captain Lauterborn

Plaintiff's claims against Captain Lauterborn for excessive force, lassad battery
must be dismissed because he has belatedly alleged that Captain Lautex®guarsonally

involved in the use of force upon plaintiff inside of the apartment on October 31, 2009. Plaintiff

8 Plaintiff's reliance orZieper v. Metzinger474 F.3d 60 (2d Cir. 2007) is misplaced, because
there the defendant FBI agents asked the plaintiff to take down an interreidfifee did so; in
contrast here there is no evidence whatsoever that the defendants asketltplagitéin from
speech or even that he did so. Some courts do hold that where a plaintiff asserts a Firs
Amendnent workplace retaliation claim, adverse employment action may substitutedotuah
chilling effect. Greenburgh535 F.3d a76. However, in the instant matter plaintiff makes no
First Amendment claim for retaliation by adveesaployment actionTAC 11 245-261 Even if
plaintiff wished to pursue such a claim, after three amendments ¢orh@aint, it is too late to
changeit yet again, on the eve of trial and in the midst of summary judgment maohladisy.

DeBara 2008 U.S. Dist. LEXIS 86760, *3 n.6 (S.D.N.Y. Oct. 24, 20@3ealso Southwick
Clothing LLC v. GFT (USA) Corp 2004 U.S. Dist. LEXIS 25336, at *6 (S.D.N.Y. Dec. 15,
2004) (*A complaint cannot be amended merely by raising remisfand theories in plaintiffs’
opposition papers, and hence such new allegations and claims should not be considered in
resolving the motion.”) Moreover, Schoolcraft was entitled to contest the advepteyment
actions through administrative procedures provided to him by law and his public emplayee uni
contract; he declined to do s8eeCity 56.1  67.
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does not dispute that his complaint is devoid of any specific allegationatggrhorn used force
against him. Instead he points out thia¢re is evidence in the record that Lauterborn was
involved. However, courts will not consider, on a motion for summary judgment, allegations tha
were not pled in the complaint and raised for the first time in opposition to a motiamforasy

judgment. Alali v. DeBara 2008 U.S. Dist. LEXIS 86760, *3 n.6 (S.D.N.Y. Oct. 24, 20&&e

also Southwick Clothing LLC v. GFT (USA) Corp2004 U.S. Dist. LEXIS 25336, 2004 WL

2914093, at *6 (S.D.N.Y. Dec. 15, 200@A complaint cannot be amended merelyrhising
new facts and theories in plaintiff®dpposition papers, and hence such new allegations and
claims should not be considered in resolving the motion.”). Accordingly, plaingéiftessive
force, assault, and battery claims against Lauterborn musisb@ssed for lack of personal
involvement.

Nonetheless, if the Court is inclined to consider plaintiff's untimely allegatfdiorce
against Captain Lauterborn, it is clear that the claim still must be dismissedeéuangswas
probable cause to remove plaintiff to the hospital for a mental health evali&grfismont v.

City of New York 371 F. Supp. 2d 202, 214 (E.D.N.Y. 20Q@5requently, aeasonable arrest

involves handcuffing the suspect, and to be effective handcuffs must be tight enough to prevent
the arrstee’s hands from slipping out.”). Because it is only alleged that Capt. Lauterbo
assisted in handcuffing plaintiff, and the reamrhandcuffing plaintiff was clearly permissible,
plaintiff's claims against Capt. Lautenmofor excessive force, assault, and battery must be
dismissed.

B. Captain Trainor, Chief Nelson, and Lieutenant Caughey.

As set forth above, plaintiff has not prolyealleged any claims against defendants

Trainor, Nelson, or Caughey. Accordingly, summary judgment must be granted ifavioeir
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POINT VI

PLAINTIFF CANNOT DEMONSTRATE A
CONSPIRACY SUFFICIENT TO SURVIVE
SUMMARY JUDGMENT.

Plaintiff argues that his conspiracy claim should survive summary judgmenisee¢a)

an intracorporate conspiracy is permitted among City defendants because they weydacti
personal interests; and (2) there is circumstantial evidence of a condpatassen the City
employees and the private employees of Jamaica Hospital. These argumdmtsdade an
intra-corporate conspiracy claim may not lie, where, as here, all defendants gesl atiebe
acting in the scope daheir employment, and the scope of employment issue is conceded by
defendants. Moreover, there are no facts that would remove the actions of the defeotants fr
the scope of employment. Despite plaintiff's laundry list of alleged errorarngida Hospital,
there is no evidence of an agreement by, or even a motive for, Jamaica Hospitaltéo viola
plaintiff's constitutional rights, theine qua non of conspiracy under §1983.

A. There is no exception to the intracorporate conspiracy doctrine where, as here,

the coconspirators with the same employer were all acting within the scope of
employment.

Plaintiff’'s argumentthat anexception to the intraorporate conspiracy doctrimeust be
made herefails because all the City defendants were acting within the scoptheof
employment. It is well settled that “there is no conspiracy if the conspiratorial conduct
challenged is essentially a single act by a single corporation acting egblusixough its own
directors, officers, and employees, each acting withenscope of his employmentHerrmann
V. Moore, 576 F.2d 453, 459 (2d Cir. N.Y. 197®)laintiff alleges that all of the defendants were
acting “within the scope of their employment by the City of New York” and “itherance of

their employment by the City of New York,” and “under the supervision of said tdegarand
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accordng to their official duties.” TACYY 1116. Defendants do not contest these allegations
and in any event there is no evidence to the contrary.

While a party is entitled to allege claims in the alternative, a plaintiff may noeguloc
through summary judgment and on to trial on mutually exclusive contentions, where the
defendant concedes one of the contentions: here, that the defendants acted within the scope of
employment. Arguably plaintiff may withdraw his claims that rely on defendaciisg within
the scope of employment, but he cannot at this stage try a claim inconsistehawtbrntention,
which is conceded by defendanSeeinfra at33. In any event it is clear that defendants acted
within the scope of employment.

Although there is a personal interest exception to the-oaanaorate conspiracy doctrine,
the Second Circuit hasewer altered its formulation irHerrmann that clearly bars an
intracorporate conspiracy claim where, as here, all the conspirators act thighiscope of

employment. SeeWhite v. City of N.Y, 12 Civ. 7156 (ER), 2014 U.S. Dist. LEXIS 123255, 46

(S.D.N.Y. Sept. 3, 2014(agency employees who allegedly acted togethithin the scpe of
employmentto issue false disciplinary charges against teacher were covered by intratrpo

conspiracy doctrinefciting Chillemi v. Town of Southampton, 943 F. Supp. 2d 365, 2013 WL

1876443, at *12 (E.D.N.Y. 2013)); Anemone v. Metropolitan Transp. Auth.,F1Supp. 2d

602, 604 (S.D.N.Y. 2006) (dismissing conspiracy claim, finding personal interestedi@xcept
“of no use” to plaintiff who alleges both scope of employment Modell liability); ° seealso

Randle v. Alexander, 960 F. Supp. 2d 457, 475 (S.D.N.Y. 2013) (intracorporate conspiracy

® And while defendants contest the allegations in Schoolcrifosell claim, there also he
alleges that the defendants acteconformity with a policy of the City of New YorkKAC 11
302-03 Even if these scope of employment is not fatal to the conspiracy claimyidmell
allegations suitg are, and Schoolcraft cannot proceed on botkaamell and intracorporate
conspiracy claim based on the personal interest exception
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doctrine applies to employees acting within the “scope of employment,” afehddet
correction officers who forced inmates to fight each other were acting beyorsttpe “of their
responsibilities as prison guards” and therefore not covered by the doctrine).

The case law upon which plaintiff relies in support of his conspiracy claim is not

persuawe. In Reich v. Lopez, the court found that one defendants’ interest in protecting a

bribery scheme from which a defendant allegedly derived “disproportionatsy gyofit,” “as
compared to . . . or at the expense of’ his employer, that could support an exception for that
employee to the intracorporate conspiracy doctrine. NeC\I5307 (JPO), 2014 U.S. Dist.
LEXIS 115079, *53 (S.D.N.Y. August 18, 2014). TReichcourtdid not consider whether the
allegations were consistent with actions within the scope of employmentiskeite issue was
irrelevant: the employer was not a defendant and scope of employment was appaent!
alleged. Id., at *2-3, *54. InRini v. Zirwin, the court held that the individual defendants acted
within “the scope of their official duties” for the town, except for one who, although a town
employee, took actions outside the scope of “his duties as an emplotlee town,” such as
attending policy meetings that it was not his job to attend., at 54. There is nothing
comparable in this case to distinguish the actions of any defendant from their j& dote
there was no suggestion Rini v. Zirwin thatthe defendant’s actions were within the scope of
employment.

Likewise, in Yeadon v. New York Transit Authorjtpo state law claims or scope of

employment allegations were presented. 719 F. Supp. 204 (S.D.N.Y. 1989). In distinguishing
the intracorporate conspiracy doctrine, the court relied on case law dogceacial
discrimination claims and authority from other circuits, to find that the iddali defendants

alleged to have created false reports inventing complaining witnessedifto fplse arrest —
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“possessed independent, personal conspiratorial purposes.” 719 F. Supp. at 212. The principal
grounds forYeadons holding —a “multiple acts” exceptiorio the intracorporate conspiracy
doctrine in discrimination ases— has since been rejected in the Southern Distri&¢e e.q,

Dilworth v. Goldberg, 914. Supp. 2d 433, 46867 (S.D.N.Y. 2012).Lacking any discussion

of the scope of employmerniteadonis not authority that plaintiff may establish both seaf

employment liability and the personal interest exception at the samétime

Plaintiff also incorrectly suggests that the intracorporate conspiracyindoctoes not
apply to dealings between NYPD and FDNY officers. However, as alleged in ©abAf the
individual City defendants work for the same municipal corporatithre City of New York, and
their assignment to different agencies is irrelevant for the purposes of theorpbrate
conspiracy doctrine, which applies even to separate corporate entities, suatemts pnd

subsidiaries. SeeMcEvoy v. Spencerd49 F. Supp. 2d 224, 226 (S.D.N.Y. 1996dnspiracy

claim against, inter alia, the Poli@mmissioner and an assistant Corporation Counsel for the
City of Yonkers was barred, and noting that, although the defendants “work[ed] in different

departments of the City,” thdct was “of no more moment in the municipal context than it

19 1n Hill v. City of New York, also cited by plaintiff, the Eastern District courtdhthat the
personal interest exception to the intracorporate conspiracy doctrine appliadsédethe
defendant officer acted “other than in the normal course of [his] corporate dutiesinamd “

own personal interest,” to cover up his illegal use of force: ramming a suspecstoppad
motorcycle with his squad car, in contravention of NYPD rules. No. 03 CV 1283 (ARR), 2005
U.S. Dist. LEXIS 38926, *3 (E.D.N.Y. Dec. 30, 2005). The court relied on another Eastern
District decision,Bond v. Board of Educ., holding to the contrary, tha allegation that
defendants were actirfqn the ordinary course of employment” was inconsistent with the private
interest exception. N&7 CV1337,1999 U.S. Dist. LEXIS 3164, 6 (E.D.N.Y. Mar. 17, 1999).
While Hill also held, correctly, that a claim for negligent hiring and supervision should be
dismissed because scope of employment was undisputed, the court did not consider an
inconsistency with the personal interest exception, or the holdiBgrid. Id. at 36. There is0
evidence of personal interest here that is comparable tdilthease, and in any event this Court
should not follow its ruling on the issue of intracorporate conspiracy.
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would be if the individual defendants worked for the Mainframe and Personnel Divisions of

IBM*“); Dunlop v. City of New York, 2008 U.S. Dist. LEXIS 38250, 30 (S.D.N.Y. May 6, 2008)

(finding that separate City agencies were the same entity for the purposgsacbrporate

conspiracy); Copperweld Corp. v. Independence Tube Corp., 467 Y,S, 752, 771 (1984) (applying

doctrine to parents and subsidiaries). Indeed, the NYPD and FDNY are not even cegnizabl
juridical entities, thus plaintiff's conspiracy claicannot survive on this basis.

B. There is no evidence of an agreement between City employees or NYPD officers
and others to violate Schoolcraft’s constitutional rights.

Plaintiff argues that, notwithstanding the intracorporate conspiracy msc#riconspiracy
claim may proceed against the City defendaaitd Jamaica Hospital, a private entity. This
argument fails because there is no evidence from which a reasonableoyjldyircfer an
agreement to violate plaintiff's rights. While circumstantial evidence may sonsetiiae
sufficient to prove a conspiracy, the litany of purported errors by theNNV&D defendants in
their handling of Schoolcraft does not support an inference of an agreement,begaarse the
essential element of any agreement is lacking. Unlike the typical conspiracy casetheéher
moative to conspire (usually financial) may be presumed, plaintiff has not pointety tmative
for the non-City defendants to enter into a conspiracy to violate Schoolcrdits. rig

Plaintiff's claim that two Jamaica Hospital EMTs, plus two Jamaica kaspoctors, a
nurse, and others (Pl. Opat 5359, TAC 292 ) —all agreed to a plot to confine him without
basis — without prior contact with the NYPD defendants, no reason for animus towards
Schoolcraft, and for no apparent benefit &awndica Hospitat “strain[s] credulity beyond the

breaking point.”_Blount v. Swiderski, 2006 U.S. Dist. LEXIS 82889, 58 (E.D.N.Y. Nov. 14,

2006) (finding that claim of conspiracy to present false testimony based on a cdioversa

between the defendants and the allegedly false testimony itself is insuffiwieaise a triable
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issue of fact.) As evidence, plaintiff points to thetfdtat Jamaica Hospital records reflect
statements by NYPD personnel about him (which is obviously appropriate if theetas were
made); and purported errors by the EMTs: the preference for Jamaica Hospitalhespital

that two EMTSs testified wadaser according to the 911 dispatch syst@@X 10annexed to the
Declaration of NathanieB. Smith in Opposition to Defendants’ Motion for Partial Summary
Judgment (“Smith Opp. Decl.’at 107:18-108:10P0OX 29to the Smith Opp. Decl. at247-

20),* and which contained a full panoply of hospital services not found at Forest Hillashat j
psychiatric ward(Hanlon Deposition Transcript at 252%3:13 annexed to the Shaffer
Supplemental DeckhsExhibit G), and discrepancies between recollection and paperwork about
when the second blogatessure readings were taken. Whatever the import of the alleged errors
by the medical defendants, they do not support an inference of an agreement with the City

defendantsa violate plaintiff's constitutional rights.

1 The court should disregard the unauthenticated “Google Map” report of the distaneerbetw
Jamaica Hospital and Schoolcraft’'s apartment offered by Schoolcredt, itHs irrelevant to the
state of mind of the EMTs, because they did not consult Google that evening. Seeondf int
information is hearsay and Schoolcraft cites no authority (and we are aware pthainthe
Court may take “judicial notice” of Google Maps for the truth of the matteestadstherein.
SeePl. Opp. at 51 n. 146.
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POINT V11

INTENTIONAL INFLICTI ON OF
EMOTIONAL DISTRESS C ANNOT
SUCCEED WHERE THE UNDERLYING
CLAIMS FALL WITHIN TRADITIONAL
TORT LIABILITY.

Plaintiff’'s opposition incorrectly states that City defendants akengsthat the IIED
claim be dismissed because their conduct is not sufficiently outrageoumugtt City
defendants do not concede that their conduct was sufficiently outrageous, the reason City
defendants are arguing that the claim must be dismissezt@ite “claims of intentional and
negligent infliction of emotional distress cannoteoast with claims of excessive force, assault,

and battery.” Saldana v. Port Chester, -@%/-6268 (SCR)(GAY),2010 U.S. Dist. LEXIS

142099, *13 (S.D.N.Y. July 21, 2010) (citing Dorn v. Maffei, 386 F. Supp. 2d 479, 486 n.5

(S.D.N.Y. 2005)Naccaratto v. Scarselli24 F. Supp. 2d 36, 46 (N.D.N.Y. 2000))seealsq

Rasmussen v. City of New York, 766 F. Supp. 2d 399, 415 (E.D.N.Y. 2011) (“an intentional

infliction claim is a gagilling cause of action meant to address those few areas of outrageous
antisocial behavior not addressed under any other cause of actibterg, plaintiff maintains
several claims, namely excessive force, unlawful search and seizure and Ne®tater Law
causes of assault and battery which undoubtedly preclude an HiR cl

When he does address City defendants’ actual argument in favor of dismisslifigPthe
claim, plaintiff argues that the claim survives because it does not pertain tald@safrest,
assault and battery, unlawful entry, or other claims rooted in the events of October 31, 20009.
Instead he argues that the IIED claims are rooted in the events that took pdacangdr
subsequent to October 31, 2009, and his unending narrative of an orgoioggt unfounded-
conspiracy to retaliate against him. Noné&hs, plaintiffs argument fails because he has

presented no evidence that he suffered any emotional distress as a resuyjt dafe&itdants’
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actions prior to or subsequent to October 31, 2009. Instead the only evidence of any emotional
injury at all arethe statements contained within the report of plaintiff's expert Dr. Roy Lubit.
Dr. Lubit's report clearly attributes any purported emotional injuri@slyg to the events of
October 31, 200%

Indeed, where a plaintiff has not showurfficient evidencef suffering severe emotional

distresshe cannot maintain an IIED claim. Cuellar v. Love, 2014 U.S. Dist. LEXIS 51622- **43

45, (S.D.N.Y. Apr. 11, 2014) Moreover, the IIED claim must also be dismissed because the
facts from which that claim allegedly seis are the same facts that purportedly give rise to

plaintiff's myriad other claims.SeeRivers v. Towers, Perrin, Forster & Crosby, Inc., 2009 U.S.

Dist. LEXIS 26301 (E.D.N.Y. Mar. 27, 2009). Perhaps most importantly, “ a party should not be
able to arga intentional infliction as an€hd run around a failed [] claitmespecially when

defendants actedithin their legal rights. Aretakis v. Durivage, 2009 U.S. Dist. LEXIS 7781

(N.D.N.Y Feb. 3, 2009%iting Howell v. New YorkPost Inc.,81 N.Y.2d at 125 Accordingly, it

is clear that to the extent plaintiff could bring an IIED claim at all it is precluded bgtihes

causes of action.

12 «Mr. Schoolcraft is suffering from pogtaumatic stress disorder as a result of the abuse he
suffered at the hands of the police and in the hospital. He feared for his life whendbevpoe
physically abusing him. He has intrusive recollections of the abuse and time inpitalimogch

of the time. His view of the world has been adversely affected and he no longgudeet will

be done or that wrongful behavior will remedied. He avoids talking about whatedeunen he

can and avoid&NYC as much as he can. He is anxious when in NY if heldee. He's not
making close connections with people. He says he is in hiding. He is oftedgenand has
decreased concentration. He startles more than he used to. He is more th@alie used to
be.” SeePMX 30 annexed to the Declaration of NatharmelSmith in Support of Plaintiff's
Motion for Partial Summary Judgment (“Smith Decl.”).
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POINT VI |

THE CLAIM FOR NEGLIG ENT HIRING AND
RETENTION AGAINST TH E CITY MUST BE
DISMISSED BECAUSE THE PLAINTIFF
CONTENDS THAT THE IN DIVIDUAL
DEFENDANTS ACTED WITHIN THE SCOPE
OF THEIR EMPLOYMENT.

Plaintiff concedes as he must that he:ndgy not prosecute common law negligence
claims against the City for actions by City employees done within the scepeptdyment; and
2) that he has alleged that all the conduct by City employees was done withiropleeo$c
employment. SeeP. Opp at 66 Nevertteless plaintiff asserts that his claims should survive
summary judgment on “alternative” theories because he may plead in the akerhalitough
he has never alleged conduct outside the scope of employment.

The rule of New York law precluding negligee claims where scope of employment is
undisputed is not a rule of pleading; it is a rule of substantive law grounded oneanctorc
judicial economy, crafted to bar irrelevant and redundant claims. Once scope oyreemt is
conceded, the negligencaim must fall by the wayside: “[W]here a defendant employer admits
its employees were acting within the scope of their employment, an employer may meitib

liable for negligenthiring, training, and retention as a matter of lawRbwley v. City of New

York, 2005 U.S. Dist. LEXIS 22241, 338 (S.D.N.Y. Sept. 29, 20053eeKramer v.City of

New York, No. 04 cv 106, 2004 U.S. Dist. LEXIS 21914, *37 (S.D.N.Y. Nov. 1, 2004) (where

City stated that the individual defendants were employed by it on the date in questiorednd act

13 pPlaintiff cites a decision on a Rule 12@)(motion to dismiss, where the complaint alleged
both intentional and negligent tort€hamberlain v. City of White Plain886 F. Supp. 2863,

399 (S.D.N.Y. 2013); PIf. Oppat 66 n. 182. That circumstance is entirely inapposite to a
motion for summary judgment where one of plaintiff's key contentiossope of employment

has been conceded by the defendants, rendering another claim not only inconsistent but
redundant.
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within the scope of their employment, “in light of this concession” the negligaimirtg and
supervision claim must be dismissed). That is so because “whenepdoyer has admitted that
the employee acted within the course aedpe of employment, evidence reégligenthiring,
training, supervision or retention becomes unnecessary, irrelevant and preju&craMin Lee

v. J.B. Hunt Transp., Inc., 308 F. Supp. 2d 310, 313 (S.D.N.Y. 2004).

In other words, the plaintiff cannot use the negligence claim as an excuse to offer
irrelevant and prejudial evidence of unrelated purported miscondudt; SeeTAC 1347-358.
Accordingly, the claim for negligent retention and supervision must be dismigsaay Event,
there is no evidence to suggest anything other than conduct within the scope of emiplagohe
therefore the plaintiff cannot proceed to trial on that theory.

POINT IX

PLAINTIFF CANNOT ASSERT A CLAIM
FOR MALICIOUS ABUSE OF PROCESS
BECAUSE HE WAS NOT HELD PURSUANT
TO LEGAL PROCESS.

Plaintiff's opposition to City defendants’ motion tlismiss his malicious abuse of
process claim is premised upon a fundamental misunderstanding of: 1) the difteeemeen
criminal and civil process; and 2) what constitutes a liberty interest. As gbt iforCity
defendants’ original motion paperg)ly criminal abuse of process is cognizable under Section

1983andcivil abuse of process does not amount to a deprivation of rights. Green v. Mattingly

585 F.3d 97, 104 (2d Cir. 2009)(*“section 1983 liability . . . may not be predicated on a claim of

malicious abuse of’ . . . civil process,”)(quoti@pok v. Sheldon, 41 F.3d@3, 79-80). In his

opposition plaintiff relies upofook a case in which the pidiff was arrested and charged with
a crime. Accordingly, unlike plaintiff here, the plaintiff Gookwas subjected toriminal legal

process. Nonetheless, plaintiff posits that@oek Court held that the underlying consideration
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on a malicious abuse of process claim is not whether the process is crimind) butwhether
it threatened a liberty interest.
Plaintiff is incorrect. In fact, it is abundantly clear tissction 1983 liability may not be

predicated on a claim of malicious abuse of civil proc8sgAlroy v. City of New York Law

Dept, 2014 U.S. Dist. LEXIS 164114 (S.D.N.Y. Nov. 24, 201dijing Cook v. Sheldon, 41

F.3d 73, 79-80 (2d Cir. 1994)).
Even if plaintiff were correct that the focus of the inquiry is whether atjilbaterest was

threatened his reliance dvicAardle v. Tronetti, in support of that proposition is flawed for at

least two reasons. Fird¢lcArdle, a Third Circuit case, deals with Pennsylvania State B&d.
F.2d 1083, 1084 (3d Cir. 1992)Therefore, because it is clear, accordingCmok tha the
elements of this claim derive from New York State law, plaintiff's relianceMardle is
inapposite. Second, and perhaps the most egregious of all of plaintiff's misstiztesne
shortcomings, he fails to inform the Court that the malicious aldusecess claim itMcArdle
wasdismissed. Accordingly, for all of the reasons stated herein, and in City defendaigfisal
motion papers, plaintiff's malicious abuse of process claim must be dismissed.

POINT X

PLAINTIFF CANNOT SURVIVE SUMMARY
JUDGMENT ON ANY OF HIS THEORI ES OF
MUNICIPAL LIABILITY.

Plaintiff contends that he has adduced evidence to suppddnell claim based on a
supposed “persistent and widespread practice” and “deliberate indiffereno@hstitutional
violations. Pl. Opp. at 73In support, plaintiff cites: (i) an inadmissible and irrelevant expert
report of Mssrs. Silverman and Eterno, which is no more than a vehicle to repeat lagarsay
outdated reports of prior misconduct that are over 20 years old; (ii) a handful of edgport

similar incidents; and (iii) the alleged conduct of defendant Mauriello, as tchwiad policy
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maker has been shown to be deliberately indifferent. This evidence is insufficiemptartsa
Monell claim **

A. The Proffered Expert Testimony of Silvermanor Eterno DoesNot Support
Plaintiff’'s Monell Claim.

The expert testimony of Silverman or Eterno does not preclude summary judgme

dismissing plaintiff's Monell claim because it consists merely of a rendition of outdated

information that is not relevant to this case, and anecdotal, anonymous Haarsay.

First, both plaintiff and his expert lean heavily on the Mollen Commission rept®94
to establish that the is a widespread culture of retaliation against those officers who complain
about their colleagues: referred to as the “Blue Wall of Silen¢d.”Opp. at 74; Eterno and
Silverman Report at-8 annexed as POX 11 to the Smith Opp. Decl. Indeed, Eterno’s report
goes back even further, to 19781. at 8. Plaintiff also cites to an IAB report based on focus

groups -that is, undocumented hearsawhich is undated and unauthenticated. IAB report at 1

4 In the alternative, should this motion be denied, the City defendants will move tcatsfurc
Monell issues as confusing and prejudicial to the conduct of a fair trial on athes.is

!> The City defendass reserve the right to move by motion in limine to preclude all of the
experts testimony under Rules 702, 402 and 403. For the purposes of this motion, we address
only whether the testimony is sufficient to support plaintiff®nell claim for summary
judgment purposesggardless of its admissibility, in general, as expert testimony. But asewill b
demonstrated in prial motions, if need be, the testimony lacks the basic requirements of
expert testimony under Fed. Rvid. 702 SeeKumhoTire v. Carmichael526 U.S. 137, 152
(1999). The testimony would also constitute an improper summation from the witneds sta
subverting the functions of counsel, court and jUsgee.g, Hygh v. Jacobs, 961 F.2d 359, 363

64 (2nd Cir. 1992) (police pctices expert’s testimony that defendants conduct was “totally
improper” and not “justified” or “warranted” should have beexcluded because it “merely
[told] the jury what result to reach”)in re Rezulin Prods. Liab. Lit., 309 F. Supp. 2d 531, 547,
54650 (S.D.N.Y. 2004) (excluding expert testinyothat purported to tell the jury the “real
motives” behind defendants conduct and repeats the facts or opinions stated by otssewit

or reflected in documents produced in discovery). Lippe v. Bairncp. (288 B.R. 678, 6888
(S.D.N.Y. 2003) (excluding expert testimony on the motivations of defendants whiciedoamr

the traditional functions of a lawyadvocate”)
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annexed as POX 38 to the Smith Opp. Decl.; Pl. Opp. aff#é. typewritten, faded report was
commissioned during the first term of Commissioner Kelly, which ended in 1994, and dates fr
the first tenure of Police Commissioner Bratton, which ended in 1996. Neitheiffpfantis
experts have evidence bffer on whether the swalled Blue Wall of Silence was a custom and
practice of the NYPD in 2009, or whether it caused plaintiff's injuries.

Whatever the conditions over 20 years in the past, they are as a matterrcélEwant to
the events in 200fhat are at issue in this case. Most of the authorities cited by plaintiff for the
relevance of the Mollen Commission and Blue Wall of Silence date from the 1990snhot do
concern the City of New York, and are therefore inappo8eeP|. Opp. at 883 nn. 241, 242.
The closest case in time cited by plaintiff concerned sexual harassmeat,quota system or
other police corruption, was decided over 13 years ago, and concerned eventsgotled?2

(two years before the Mollen Commission repoit.; Katt v. City of New York 151 F. Supp.

2d 313, 320 (S.D.N.Y. 2001aff'd, 60 Fed. Appx. 357 (2d Cir. 2003). MoreoverKiuit the s

called “Blue Wall of Silence” evidence was admitted solely to support plésrgifibjective fear

of retaliation (b explain why she did not utilize an internal complaint mechanism to report the

sexual harassment), not to show a municipal policy of retaliatcbn151 F. Supp. 2d at 358-59.
Accordingly, the Court should disregard the proffered expert testimodgtarmining

whether summary judgment is appropriate.

B. The Purported Evidence of Specific Instances ofRetaliation are Insufficient
to Establish a Qustom andPractice.

As the City defendants established in their moving brief, a handful of other irscobzst
not establish a policy, and plaintiff has offered no authority to the cont@ity.Mem. at 3435.
The policy of the NYPD, set forth in the Patrol Guide §-PO2 strictly prohibits refaating

against anyone for reporting misconduct, and statesilit fiat be tolerated.” Exhibit F to the
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Shaffer Supplemental Decl. at 2428. Yet plaintiff persists in pointing to four officers that he
claims had been treated similarly to himselfvek if such evidence were admissible (and
not), it isinsufficient as a matter of law fdvonell liability. Id.; Pl. Opp. 80° That some of
these officers may have the opinion that there is a culture of silence in B MYirrelevant
because it is inadmissible. Plaintiff may not prove up a custom eaddige sufficiently
pervasive to suppotonell liability through the say so of fact witnesses, never disclosed as
experts, who can point to absolutely no independent evidence other than their own subjective
impressions or their own individual cases. Were plaintiff's approach sithieiso proveMonell
liability, every trial involving municipal liability under 81983 would be burdened withrotise
unrelated lay witnesses testifying as to personal opinions or their exgenennrelated cases.
The end result of such an approach would be a series oftmalsi aimed at assessing the
credibility of these other witnessés.

Additionally, there are specific defects in plaintiff's proffered evideas well. As an
initial matter, plaintiff conflates the lalged “quota and downgrading systemivhich could not
have deprived Schoolcraft of any right@nd the supposed “system of retaliation.” Pl. Opp. at
75. Proof of the quota and downgrading system is not relevant to this case, and certainly not to

Monell issues, since that is not a policy directed at depriving police officers sucha@sc3aft

' For one of these purported examples, Police Officer Craig Matthewstifpaities upon a
complaint and affidavit filed in separate litigation, and a court decision in that ddatthews
Complaint and Affidavit annexed as POX42 to the Smith Opp. Decl.; Pl. Opp. ah&0.

affidavit does nospeak at all to the issues of retaliatid@eePOX42 to the Smith Opp. Decl.

The complaint, unsworn and signed only by an attorney, is hearsay, as is the coisita dec

cited by plaintiff. SeeChevron Corp. v. Donziger, 974 F. Supp. 2d 362, 605-606 & nn. 1560-62
(S.D.N.Y. 2014)judicial decisions are hearsay if offered to prove the truth of the matters stated
therein).

" The City reserves the right to move to exclude the testimony of such witmesaay and all
grounds, via motion in limine or at trial.
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of their constitutional rights. As the City defendants previously established, hadlSaft has
not argued otherwis®Jonell liability requires a strong andedr causal connection between the
alleged policy and the constitutional violation. Pl. Opp. aB87%e Monell, 436 U.S. a694

Vippolis v. Vill. of Haverstraw 768 F.2d 40, 44 (2d Cir. 1985). “Courts must apply rigorous

standards of culpability and causation ... to ensure that’ the ind@esttion theory not result

in the municipality’s being ‘held liable solely for the actions of its empldy&sffesv Barnes

208 F.3d 39, 61 (2nd Cir. 200@uotations omitted
The fact that plaintiff made comments and complaints about alleged quotas and
complaint downgrading, does not mean that those policies caused the constitutionahsibkat
alleges. Rather, plaintiff must prove a policy of engaging in the constitutional e abif
which he complains, that caused the violation in his specific case: principlaitedy sending
him to the hospital without cause. Therefore, the testimony of others aboutieepodgjuotas
or downgrading complaints is irrelevant3choolcraft's Monell claim, or any part of his claim.
Moreover, Joseph Fera — one of the witnesses plaintiff proffered in support of his
Monell claim — did not give the testimony described by plaintiff. Ferrara did not “witnests fir
hand” any quota, downgrading or retaliation: he admits he never witnessed it and knows of it
only by “talking to people.”Ferrara Transcript at 75:4% annexed to the Smith Opp. Decl. as
POX 39 Thus, Ferrara’s testimony on this supposed practice, including his urteabpor
“belie[f]” that it “would be DI Mauriello” giving orders to further investigatemplaints, is
speculation, without foundation, and inadmissibld. at 77:2478:19 On the supposed calls
from IAB to the precinct asking for plaintiff (Pl. Opp. at)/Berrara offers only hearsay: that he
heard from unidentified others that IAB called to leave a message forifplaiROX 39 at

193:1048; 194:25195:3. (Contrary to Schoolcraft's misleading argument, Ferrara emphatically
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testified that it wasot the practice of IAB tocall the precinctld. at 194:224.) Ferrara’s
supposed testimony of “a policy” of leaking information to commanding officers about
complaints (PIf. Opp. at 76) is likewise nothing of the sort, and consists of hearsay and
speculation. Ferrara heard “people talk” aboome commanding officer and speculated “how
does somebody find out about it” if they were not tdldl.at 224:919. Ferrara admitted that he
had heard of only one instance (“no, thatthat's really []it") and expresgladmitted that he
lacked personal knowledge: “I mean | can’t say definitely, you know,” antkdefeearsay from
his wife about another commanding officer being disciplined, not wardedt 225:3-226:6.:
Ferrara testified that he did not make a complaf the downgrading system because
“there's a perception the NYPD to punish people who try to do good staiinetims.” 1d. at
79:1-10. While this statement may be admissible were Ferrara’s personal irggantelwhich
it is not— his testimonyabout his own unsupported perceptions, let alone testimony about others’
beliefs, is not admissible to prove a policy or practice of the NYPD. Nor did Faiitaess any
“retaliation” against plaintiff or anyone (which would be irrelevant to Morsdlgs in any
event). Pl. Opp. at 786. Ferrara testified that sometime “right before” or “two to four weeks”
before February 18, 20X0after Schoolcraft was already suspended and had moved upktate
heard Deputy Inspector Mauriello state that he hagived a “heads up” about Schoolcraft.
POX 39 at 219:14£20:25. Contrary to Schoolcraft’'s assertion, this is the only comment to the
“effect” that plaintiff was a “rat” that Ferrara recalled=errara Deposition at 202::2293:8
annexed to the Shaffer Suipmental Decl. as Exhibit HiIndeed, Ferrara admitted that he could
not testify that Mauriello even used the term “rat,” as plaintiff claitdsat 207:1819 (*I wasn't
sure exactly what wasaid.l wasn't sure if he used the word rafThis is hardlyan instance of

retaliation, and occurred long after any alleged instances of retaliatands plaintiff.
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Third, plaintiff offers no admissible evidence from Police Officers imaor Serrano,
both of whom testified at the trial of another matteo#t a different precinct: the APrecinct in
the Bronx. PIl. Opp. at 77-7%ven if these witnesses were to testify in this case (and there is no
reason to think that they wiff), their testimony about specific instances of retaliation against
them would be insufficient to establish a departavaide policy as required bponell (as well
as generally inadmissible in a trial of this matter). Moreover, the actumhdey of these
witnesses is quite limited: Polanco testified to his subjective belief that officersepbd r
misconduct “are considered ratand Serrano testified to his belief that such officers are “called
a rat.” Pl. Opp. at 78 Even if true and admitted asidgnce (and it should not be), this
testimony does not establish department wide policy of retaliation, let alone a policy of
improper confinement of complainants as EDPs. Individual instances cditietglior sweeping,
unsupported assertions by complainants against the City, are no substitute foreeinderec
form of scientifically tested data establishing a practice, or the testimorplioy-makers as to
the actual policy of the department. Accordingly, plaintiff has offered no aiheigvidence of
a policy of retaliation in the NYPD as of 2089.

Plaintiff's sole authority that a summary judgment motion to dismidsrell claim may

be denied on the basis of “Blue Wall of Silence” evidencBasy v. New York City Police

Dep't, 01 cv 10627 (CBM), 2004 U.S. Dist. LEXIS 5951 (S.D.N.Y. Apr. 6, 2004). PI. Opp. at

18 The transcripts of their testimony at a separate trial are not admissible insghisRiaintiff in
essence asks the Court to assume that the witnesses would give similar testithisngase.

19 Moreover, Polanco’s testimony if offered at trial would be severelugieal because he
claims to have been declared an EDP in retaliation for complaining about a quets; & a
purported intance of similar but otherwise irrelevargbnduct, this evidence should be
inadmissible under Fed. FEvid. 403 and 404(b). It would alsentadl a waste of time, as it
would require a mintrial on the facts alleged by Polanco, in the midst of the trial of this ¢hse.
necessary, the City defendants reserve the right to address this issuellmarerhotions in
limine.
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80. Barryis inapposite. FirsBarry concerned events occurring in 1999, much closer in time to
the Mollen Commission Report on which it relied. 2004 U.S. Dist. LEXIS 5951,-5f *39-

40. Second, the witnesses on which the Barry court also relied were persoraitgd in the
conduct of which the plaintiff complained and in responding to the allegations of misconduct,
and they testified that they were motivated and affected ljleged policy of retaliationld., at
*36-38. While the court iBarry did not suggest that this alone would have been sufficient (and
it is not), plaintiff, by comparison, presents no witnesses who participated indhts dere to
testify that the Blue Wall of Silence” was a policy or a factor in their conduct.

C. Plaintiff has failed to proffer evidence of deliberate indifference.

Plaintiff fails to surmount the high hurdle for proof of deliberate indifferessteforth in
the City defendants’ movingrief, or proffer evidence of deliberate indifference by a policy
maker to constitutional violations here. Plaintiff nowhere identifies atigypmaker who was
deliberately indifferent, nor any prior conduct of the defendants that camertattastion as to
which they could be indifferent. Nor does plaintiff proffer evidence of trainiograms that
contained errors or omissions causing the constitutional violations alleged heantiff Pl
identifies no defect in training that could be “closelyateti” as an “actual cause[]” of the
conduct alleged, which is that defendants confined plaintiff for psychiatatntemt without

cause.Amnesty Am. v. Town of W. Hartford, 361 F.3d 113, 129 (2d Cir. 2004) (qu@titygof

Canton, Ohio v. Harris, 489 U.S. 378, 391 (198&Xfirming summary judgment dismissing

Monell claim becauseplaintiffs “have neglected to offer any evidence, however, as to the
purported inadequacies in the Town's training program and the causal relationsiigntiiose
inadequacieand the alleged constitutional violatiohs”

Instead, plaintiff resorts to misstating Deputy Inspector Mauriello’s tesfimdlaintiff
suggests that the witness did not know about the concept of the “Blue Wall of Sildvate,”
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because dighot condone the idea of a “Blue Wall of Silené®and did not believe that it was
widespread in the NYPD, then he must have been insufficiently trained in the mat@pp Pat
82-83%' This argument is circular: it posits the existence of the Blue Wailefice, assumes
the witness is lying when he says he does not condone it, and then criticizes iguspaaiing

and unspecified policy makers for the purported ignorance of the witness. In shatiff'plai
deliberate indifference argument fails tbe same reason as his custom and practice argument:
he fails to proffer sufficient evidence of the practice, or any deficiamt¢saining about it.See

Connick v. Thompson, 131 S. Ct. 1350, 1361 (2011).

Accordingly, plaintiff has not adduced sufficieevidence to support municipal liability

and his claim against the City under Section 1983 should be dismissed.

20« don’t believe inthe blue wall of silence. If someone does something wrong, you report it,
that's it.” POX 20 at 245:321. Mauriello also testified that he was trained on the police
officer’s duty to report misconduct. Exhibit F to the Shaffer Supplemental D@d:1&-24:23.

%1 Schoolcraft again falsely asserts that Ferrara heard Mauriello refer to Safiaasdca “rat;” in
fact he could not say that the term was us®&gpra at 42. In any event, a single comment is not
evidence of a failure to train or lack afpgervision.

- 44 -



CONCLUSION

For the foregoing reasons, Cityeféndants respectfully request that the Court
grant their motion for summary judgment pursuarigp. R. Civ. P.56.

Dated: New York, New York
March 6, 2015

Respectfully submitted

ZACHARY W. CARTER

Corporation Counsel of theity of New York
Attorneys for City Defendants

100 Church Street, Room 3-212

New York, New York 10007

(212) 356-2386

By: /s
Ryan Shaffer
Alan H. Scheiner
Senior Counsels
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