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PRELIMINARY STATEMEN T

City defendantsespectfully submit this memorandum of law in support of their motion
pursuant to Fed. R. Civ. P. @ddLocal Rule6.2for partialreconsideratiomf the Court’'s @der
of May 5, 2015,granting in part and denying in part the parties’ motiongp#otial summary
judgment pursuant to Fed. R. Civ. P, S8hoolcraft v. City of New Yqrk0 Civ. 6005 (RWS),
2015 U.S. Dist. LEXIS 58831 (S.D.N.Y. May 5, 2018)g “Order,” cited a$Schoolcraft) > and
their motion for bifurcation of the plaintiff's claim against the City of Nearkf'underMonell v.
Dep't of Social Servicegt36 U.S. 658 (1978) for the purposes of trial, pursuant to Fed. R. Civ.
P. 42Db).

The City defendants respectfully request reconsideration of the @rdero limited
respects:

First, the Court discussed the collective knowledge doctrine in considering whether
probable cause existed for entry in Schoolcraft's apartmentsuggestedhat the collective
knowledge doctrinenay require that the specific knowledge at issuethis case the statements
by Dr. Catherine LamsteiRass to Capt. Theodore Lauterborr have beenexpressly
communicated tothe other individual defendants. Schoolcraftat *82. The applicable
authorities, howeverincluding those relied on by the Court, do ot require Indeed, that
requirement would obviate the need for the collective knowledge doctRa¢her, authorities
require only that the officersbe involved in the investigationor in communicationin some
respectin order for their information to be combihe Accordingly, in order to avoigrejudice

in further proceedings with respect to this isghe City defendants respectfully request that the

1 All references to the Order are to the LEXIS published version cite8amblcraftat * "
using the LEXIS pagination of the order.



Court correctthe Orderwith regard tothe requirements of the collective knowledge docttme
make clear that comunication of the specific knowledge at issue is not reqdired.

Second, the Court granted all individual defendants qualified immunity for Schoolcraft's
claims based on the First Amendmei@choolcraftat *112. But the Court also ruled that the
claims against defendant retired Lt. Timothy Caughey should not be disrfrmsethe case for
lack of personal involvement because he was personally involved in conduct faltmg wi
Schoolcraft’'s First Amendment claimSchoolcraftat *155. The City defendants respectfully
submit that the Court correctly applied qualified immunity to all individual defendante
First Amendment claim, including Caughey, and therefore all claimasigaaughey should be
dismissed.

Third, the City defendants move for bifurcation of the plaintiff's claigainst the City of
New YorkunderMonell v. Dep’t of Social Service436 U.S. 658 (1978) TheCity defendants’
motion for summary judgment dismissing enell claim was denied, but the City reserved its
right to move at a later time to bifurcate alpnell claim that survived such motionCity
defendantsReply Memaandumof Law in Support of Summary Judgment at 37, n. 1444t
(“City Reply”). The main issue in this case, which the jury must decide before reaching any

Monell claim, is whether the plaintiff's constitutional rights were violated as he alleges.

% The Courffoundindependent bases for declining to dismiss the Fourth Amendment claims, and
therefore correctinghe collective knowledge ruling would nalone alter the result of the
motion. The City defendants do not agree with the Court’s alternative bases folings (ar

other aspects of th@rdel). Nevertheless, in order to avoid rehashing prior arguments and
mindful of the limited scope of a motion for reconsideratible City defendantkave focused

this motionon select issuesndreserve all of their objéions and arguments with respect to the
Order for later proceedings.

% The City defendants advised plaintiff's counsel by email of their intent to noobiurcate at
this juncture and asked plaintiff's counsel by email whether they would consentircatidn;
plaintiff's counsel has so far not responded.
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Bifurcation of theMonell claim is necessary to promote judicial econgrayoid apotentially
costly trial on issues that could be rendemsabt, andavoid undue prejudict the City inthe
trial of the main issueThe motion should be decidatithis stagén order toguidethe parties in
their preparation for the trial scheduléat Octoberl9, 2015.

ARGUMENT
POINT |

THE COURT SHOULD AMEND THE ORDER
TO HOLD THAT THE COLLECTIVE

KNOWLEDGE DOCTRINE ALLOWS

INFORMATION AVAILABLE TO POLICE
OFFICERS TO BE COMBINED FOR THE
PURPOSES OFDETERMINING PROBABLE
CAUSE, WHETHER OR NOT THE SPECIFIC

INFORMATION WAS ACTUALLY
COMMUNICATED BETWEEN THE
OFFICERS

The Court should amend its Order with respect to the collective knowledge doctrine
applicabé to probable cause questions because the Order incorrectly suggests thatifi@at spe
information must be communicatedetween officers in order for dh information to be
consideredin the collective knowledgeonsideredin determiningprobable cause.As the
authorities cited by the Court, as well as oshenake clear in fact specificcommunicatiorof
the facts arenot required; at mosit is only required that the officers be involved with the
investigation, or that there some communicatiobetweenthem, for their knowledge to be
combined.

The City arguedon summary judgment that information known to one offieer
specifically, the statements of Dr. Lamst8lnss to Captain Theodore Lauterborn about

Schoolcraft- need not have been shared by Lauterborn with other officatg.Defs." Mem. in



Opp'r' at 7-8; see Savino v. City of N.Y 331 F.3d 63, 74 (2d Cir. 2003) (“The collective
knowledge doctrine provides that, for the purpose of determining whether an grogitar
had probable cause to arreStyhere law enforcement authorities ateoperatingin an
investigation, ... the knowledge of @ms presumed shared by all(tjuotinglllinois v. Andreas
463 U.S. 765, 772 (1983))).

The Court held that there was a factual dispute about the substance of Dr. h-amstei
Ross’s statements to Lauterbori&choolcraftat *78. As an alternative ground for denying
summary judgmenthe Court also suggested that it could not determine on summary judgment
whetherthe collective knowledge doctrine would apply to those statements because:

[T]he record does not establish whethiep officers were aware of
Dr. Lamstein's warning to Captain LauterboB8eeFacts 11 92, 123.
Consequently, whether Dr. Lamstein made the statement to Captain
Lauterborn, and whether Captain Lauterbmrriurn communicated
that information to his colleagues such that the collective knowledge

doctrine may apply, present questions of fact barring summary
judgment for theCity defendants

Schoolcraftat *82.

This portion of the Court’s opinion is strary to settled law because, the authorities
cited by the Court, and many others, make clider specific informatiorat issueneed not be
communicatecamong the officergor collective knowledge to apply. Rather, the most that is
required is that the officerdse “in communicationwith each othef United States v. Cru834
F.2d 47, 51 (2d Cir. 1984 i.e.,they hadsomecommunication with other officers or were
otherwise fnvolved with the investigatiori Zellner v. Summerlird94 F.3d 344, 369 (2d Cir.

2007) seeSchoolcraftat *81.

* References to submissions relating to the parties’ summary judgment motionsréheiteeein
the Order use the Order’s form of abbreviations for such submissions.

-4 -



The collective knowledge doctrine was recognized by the Supreme i@dlnois v.
Andreas 463 U.S. 765 (U.S. 1983), which held that facts known to customs offimérsot
observed by an arresting other from another agemowld be considered for the purposes of
probable cause, becausehere law enforcement authorities are cooperating in an investigation,
as here, the knowledge of one is preedrahared by all.ld., 463 U.S. af71 n.5.

As the Second Circuit explained Zellner v. Summerlin4d94 F.3d 344, 369 (2d Cir.
2007), the collective knowledge doctrinapplies precisely where “the actual arresting or
searching officetacks the specific informatiotm form the basis for probable caugemphasis
added):

The existence of probable cause need not be assessed on the basis
of the knowledge of a singt#ficer.

“[Aln arrest . . . is permissible where the actual arresting or
searching officer lacks the specific information to form the basis
for probable cause or reasonable suspicion but sufficient
information to justify the arrest or search was known theiolaw
enforcement officials initiating or involved with the investigation.

United States v. Color250 F.3d 130, 135 (2d Cir. 200%ge, e.g.,
United States v. Hensle®69 U.S. 221, 2333, 105 S. Ct. 675, 83

L. Ed. 2d 604 (1985).This principle, known as the collective or
imputed knowledge doctrineecognizes that,'in light of the
complexity of modern police work, the arresting officer cannot
always be aware of every aspect of an investigation; sometimes his
authority to arrest a suspect is based on facts known only to his
superiors or associatés.United States v. Valez96 F.2d 24, 28

(2d Cir. 1986)additional citations omitted]

In Cruz cited by the Couiin the Order, the Second Circuit applied information known to
DEA agents who had surveilledsuspecto the probable cause inquiry for a highway stop and
subsequent arrest conducted by New Jersey state troopers at the request ofAthe DE

investigators. 834 F.2d 4849, 51. The Second Circuit said nothing to indicate that the DEA



agents had communicated the specific facts they observed to the troopers, only tha treedD
asked the state policgo assist them in stopping [the suspect’'sthkrdd. at 49. ThusCruz
shows that the information known by some officers is not required to be communicated to
arresting officers for the information to be combined, at least wthereofficers were ih
communication with eachloér.” 1d. at 51.
In Toliver v. City of New Yorkcited by the Cort (Schoolcraftat *81) the Magistrate

Judge summarized the lawthis area as follows

“The existence of probable cause need not be assessed on the basis

of the knowledge of a single officerZellner, 494 F.3d at369.

Under the collective or imputed knowledge doctriree arrest . . .

is permissible wherthe actual arresting or searching officer lacks

the specific information to form the basis for probable camse

reasonable suspicion but sufficient information to justify the arrest

or search was known by other law enforcement officialgatmy

or involved with the investigatiohld. “The rule exists because,

in light of the complexity of modern police worthe arresting

officer cannot always be aware of every aspect of an investigation;

sometimes his authority to arrest a suspect is based on facts known

only to his superior®r associate$ United States v. Valgez96

F.2d 24, 28 (2d Cir. 1986).
Toliver v. City of New YorkNo. 10 Civ. 3165, 2012 U.S. Dist. LEXIS 187196, *18
(S.D.N.Y. Dec. 10, 2012) (emphasis addedport and recommendation adoptezD13 U.S.
Dist. LEXIS 39894, *67 (S.D.N.Y. Mar. 21, 2013).Toliver quotedUnited States v. Valez
which described the collective knowledge doctrine asrwde”that permits courts to assess
probable cause to arrest by lookindhe collective knowledgd the police force . ..” 796 F.2d
24, 28 (2d Cir. N.Y. 1986jemphasis added)All these decisions make cleuat the collective
knowledge doctrine applies to facts that are unknown to the arresting officer, and lambyvto“
his superiors or associatedd.

The Toliver decision also notes the limitation thaf.He doctrine applies if the officers

involved are in communication with eacther.” I1d., at *19 (citations omitted)This refers only

-6 -



to the question of whether the officers whose knowlestgrildbe imputed communicateat all
with the arresting officers Seeld. at *21. Thus, he District Courtin Toliver, in adopting the
Magistrate Judge’s ruling, stated: “Probable cause is determined objectiély facts known
to the arresting officer, or through the collective knowledge of theeoffand other law
enforcement officials involved with the investigatib.oliver v. City of New York2013 U.S.
Dist. LEXIS 39894at *6-7.
In some cases, the Second Cirdwas omitted anyequirement even that the officers be

in communication with one another.

If one officer in a police department has knowledge of facts that

establishprobable cause to arrest a suspect, the suspect suffers no

constitutional deprivation if he is arrested by a different officer

who lacks such knowledg&eeUnited Statess. Valez 796 F.2d

24, 28 (2d Cir. 1986) (discussing "[t]he rule that permits courts to

assess probable cause to arrest by looking at the collective

knowledge of the police foreeinstead of simply looking at the
knowledge of the arresting officgr

Crawford v. City of New Yorld77 Fed. Appx. 777, 779 (2d Cir. 2012 alsoUnited States v.
Caniesg 470 F.2d 1224, 1230 n. 7 (2d Cir. 197@)Illn a large metropolitan police
establishment the collective knowledge of the organization as a whole campiednto an
individual officer when he is requested or authorized by superiors or associates to make an
arrest’ (citationsomitted). Arguably, therefore, no communication at all is required between
officers for the collective knowledge of the NYPD to be considered, but the Court needafot re
that questiornere

There is no dispute that Capt. Lauterborn was “in communication” and “invelitad
the investigation’with the other officers involved in the events at Schoolcraft’'s apartment on

October 31, 209; he was with theother officers before and during the entire incidant



conferred with them during that tim&eeSchoolcraftat *34-45. That level of communication
is clearly sufficient to apply the collective knowledge doctrine to Lauterb&nowledge.

Indeed,had Lauterborn relayed Dr. LamstdReiss’ specific statements to higellow
officers at the scene, then the collective knowledge doctrine would be redufitenbfficers
then could have relied on Lauterborn’s statemetotsthem for the knowledge he conveyed,
without resort to collective knowledgeSeeMartinez v. Simonetti202 F.3d 625, 634 (2d Cir.
2000)(“[P]olice officers, when making a probable cadsterminationare entitled to rely on the
victims' allegations that a crime has been committed. They are also entitled to ridg on
allegations of fellow police officers(titations omitted)).In other wordsin that case thether
officerswould have had the same knowledge as Lauterborn.

Reliance on anotheofficers’ stitements is different than thellective knowledge
doctrine although the two arsometimediscussed togetheén the case law For example, in
Ortiz v. Vill. of Monticellp the District Court made clear that the two doctrines tee
independent bases for probable cause.

An assessment of whether probable cagsists at the time of
seizure fs to be made on the basis of the collective knowledge of
the police, rather than on that of the arresting officer &lone.

[citation omitted]Additionally, police officers aréentitled to rely
on the allegations of fellow police officérs[citation omitted]

Ortiz v. Vill. of Monticellp 06 Civ. 2208 (ER), 2012 U.S. Dist. LEXIS 158428, 2B
(S.D.N.Y. Nov. 2, 2012)(emphasis addedjholding that all information avible to the
Monticello police department could be considered in support of probable cause whenegarresti

officers acted upoarrestdirectives issued over department radio).

®> A district court opinion relied on by the Court discusses the collective knowleutje a
reasonable reliance concepts together, but that decision also notes that thigecé&hewledge
doctrine requires some communicatiometween the officers involved” for the collective
knowledge doctrine to apply, not communication of all the knowledge at i€xlen v. City of

-8-



Accordingly, the Court should correct the Order to state that Lauterboraisldaige
could be considered in determining ether there was probable causeenter Schoolcraft’s
apartment or place him in custody as an emotionally disturbed person.

POINT I

THE COURT SHOULD DISMISS ALL
CLAIMS AGAINST DEFENDNANT
TIMOTHY CAUGHEY BECAUSE THE
COURT FOUND CAUGHEY TO BE
PERSONALLY INVOLVED ONLY IN
PLAINTIFF'S FIRST AMENDMENT CLAIM,

AND THE COURT PROPERLY GRANTED
QUALIFIED IMMUNITY TO AL L
INDIVIDUAL DEFENDANTS FOR THE
FIRST AMENDMENT CLAIM

In ruling upon the City defendants’ motion for summary judgment dismissing the
plaintiff's First Amendment claim, the Couneld that in light of changes in law in the Second
Circuit the plaintiff could maintain a claim for workplace retaliatioccurring prior to his
suspension on October 31, 2009, for internal complaints that he made to IAB and QAD (but not
for the appeal of his performance evaluatidr§choolcraftat *10209. In so holding, the Court
reversed its prior 2012 dismn in this casen the same issue. In light of the change in the law,
however, the Courproperly ruled that the individual defendants were entitled to qualified

immunity on that claim.Schoolcraftat *112-13’

New York 11-CV-0173 (MKB), 2014 U.S. Dist. LEXI®16451, *14 (E.D.N.Y. Apr. 2, 2014)
(emphasis added).

® The Court also ruled that plaintiff's pending First Amendment claim for prioraiestiue to
alleged harassment at his home upstate should be dismissed, due to the undisputed faet that the
was nochilling effect on plaintiff's speechSchoolcraftat *109-10.

" The Court did not conclude that any part of Schoolcraft's First Amendment elaisn
established as a matter of law; only that a claim forspgpension workplacetaliation could
survive for trial. Schoolcraftat *98, *108. In ruling on the motion, the Court deemed plaintiff to
have adduced sufficient facts to assert a First Amendment claim for workgtakation, which,

-9-



Nevertheless, in ruling on defendant Caughey’s motion to dismiss all clagimstalgim
for lack of personal involvement, the Court held that the motion was denied because of
Caughey’s personal involvement in conduct that was actionable as part of (damuirforted
First Amendment claimSchoolcraftat *155. The Court stated:

Plaintiff . . . contend[s] that Caughéssued retaliatory command
disciplines against him, referred him to the Early Intervention Unit,
confiscated and kept Schoolcraft's memo book for several hours,
menaced Schoolcraft with his gun during his October 31, 2009
shift, and conspired with Maurlelto retaliate against Schoolcratft.
SeeggenerallyPl.'s Mem. in Opp'n 32-38.

As discussed above, Schoolcraft's First Amendment claim extends

to his presuspension speech, and therefore so too do his

allegations with respect to Caughey's alleged 'reta&iatonduct.

Therefore, Caughey remains a defendant.
Id. The Court gave no reason why Caughey should not be entitled to qualified immuttity for
First Amendment claim along with all other defendants, and there is none.

Accordingly, City defendats respectfully request that the Cowtendthe Order to

dismiss all claims against defendant Caughey.

POINT IlI

THE  COURT  SHOULD BIFURCATE
PLAINTIFF'S MONELL CLAIM FOR TRIAL

The Court should bifurcatdgintiff’'s Monell claim against the Cityrom the trial of all
other issues in the case. Bifurcation is called for in order to avoid the signifioanekpense

and burden of a trial owhether amunicipal poliy or customcaused a constitutional violation

the Court held, does not require a chilling effect on speech as one of its eleBwmislcraftat

*107. As the City Defendants previously noted, the Third Amendment Complaint (“TACS) doe
not allege a workplace retaliation claim (City Reply at 24 n.8), and ¢liet @id not discuss the
omission of the claim from the TAC. Whethplaintiff had pled or could prove all of the
elements of such a claim was not briefed by the parties. The City defendants reserve al
arguments regarding any purported workplace retaliation claim forplateeedings in this case.
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alleged by plaintif, should the jury’s determination on the main issu@hether Schoolcraft
suffered a constitutional violatierrender theMonell claim fully or partially moat Bifurcation
would also obviate the prejudice and jury confusion that would arise if the evidence rof othe
alleged miscondugtot involving Schoolcraft, proffered by plaintiff to suppbrs Monell claim,
were heard by the jury when determining whether plaintiff's own constiitioghts were
violated in the events at issue here

Federal Rule of Civil Procedure 42(b) provides that “[tlhe court, in furtherance of
convenience or to avoid prejudice, or when separate trials will be conducive to expeatition a
economy, may order a separate trial of any claim ... or of any separate issue or aay elumb
claims, or issues. . ” Fed.R. Civ. P. 42(b). “A district court has broad discretion undule
42(b) of the Federal Rules of Civil Procedure to order separate trials of sepaiatg to
promote convenience, to avoid prejudice, and/or to expedite the proceketlifijams v. Blvd.
Lines, Inc, 10 Civ. 2924 (DF), 2013 U.S. Dist. LEXIS 149707, 228, 28 (S.D.N.Y. Sept. 30,
2013) (bifurcating negligent training and supervision claim from claim for negkgepplying
authority for the bifurcation dlonell claims)(citations omitted)seealso Daniels v. Loizzd 78
F.R.D. 46 48(S.D.N.Y. 1998)bifurcatingMonell claim at trial to avoid prejudice and promote
efficiency) Ricciuti v. New York City Transit Auth796 F. Supp. 84, 86 (S.D.N.Y. 1992)
(same) Ismail v. Cohen706 F. Supp. 243, 251 (S.D.N.Y. 1988v’'d on other groundsind
aff'd in part, 899 F.2d 183 (2d Cir. 199(8ame) Accordingly, a separate trial is justified if any
one of these three conditions has been satistie@\Williams,2013 U.S. Dist. LEXIS 149707 at
*24; Ricciuti, 796 F. Suppat 86; Ismail, 706 F. Supp. at 25Isee alsoCarson v. City of
Syracuse92-CV-777, 1993U.S. Dist. LEXIS 9508 at *6 (N.D.N.Y. 1993bifurcatingMonell

claim in order to avoid prejudice, and promote convenience and judicial economy).
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Separate trials are appropriate where, as here, the issues to be separatdohare dis
involve different types of proof, and where separation will not engender duplicatiestiofiony
and evidence.SeeDiSorbo v. Hoy 343 F.3d 172, 179 (2d Cir. 2003) (trial court bifurcated
Monell claim into a second trial bag¢k-back with the same jury, in order to avoid prejudice
from evidence of other bad acts by other police officers and to promote efficielddyen a
single issue may be dispositive of a case, and if resolution akfus may make it unnecessary
to try the other issueshere, if there is no constitutional violation therManell trial is not
needed- a separate trial is desirable in order to save the court’s and jurors’ timmecarae all
paries’ expense&. SeeSantiago v. New Yorl992 U.S. Dist. LEXIS 6731, *8 (S.D.N.Y.
May 15, 1992) (Sweet, J.) (bifurcatiddonell claim for trial for judicial efficiency);see also
Ricauti, 796 F. Supp at 886; Barnell v. PaineWeber Jackson & Curtis, Inc577 F. Supp. 976,
978 (S.D.N.Y. 1984) (granting defendant’s motion to bifurcate when the issue of tinrady fil
may obviate the need for any further proceedings). Another factor that consisler— and
which weighs heavily in favor of bifurcation in this c4see infraat 18-21) — is whether having
just a singldrial will prejudice one or more defendants due to the nature of the evidence which
must necessarily be introduce8lee, e.gRicciuti, 796 F. Supp. at 8®aniels 178 F.R.D. at 48.

As set forth below, lhof these factors call for the bifurcation of plaintifRéonell claim,

to be tried onlyafter all other issues have been determined by the jury.

® Here, the several hospital and doctor defendants have no interesthiotietl aspects of this
case, which solely concern the City, and bifurcation would allow those parti@®itb csts
associated with attending tMonell phase of the trial, which otherwise they could not avoid.
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A. The scope of plaintiffs Monell claim calls for bifurcation to avoid the
possibly unnecessarysignificant costs of a series of minirials on unrelated
instances of purported ‘other bad acts’ by the NYPD.

The Monell aspect of this case concerns only the question of whether the City will be
held directly liable for compensatory damages and attorrfegs’ As the Court foundthe
parties agree that a valid claim for municipal liability ungldi983exists undeMonellif a plairtiff
can show, inter alia: (1) “the existence of an unlawful practicaibgrdinate officials so permanent
and well settled to constituteustom or usagewith proof that this practice was so manifest as to
imply the acquiescence of polioyaking officials; or (2) a failure to traior supervise that amounts
to ‘deliberate indifferenceo the rights of those with whom the municipality's employees interact.
Schoolcraft at *11314 (citations omitted) Additionally, Schoolcraft must demonstrate that the
municipality's policy or custom caused the deprivation of the injurethtifia federal or
constitutional rights.ld.; see, e.g.Monell, 436 U.S. 65&t690-91; Sarus v. Rotund@31 F.2d 397,
400 (2d Cir. 1987).The plaintiff must prove that the policy or custom was the “movingeforc
behind the specific constitutional violations that he claims to haveredf City of Canton v.
Harris, 489 U.S. 3783& (1989) (holding that plaintiff must show “a direct, casual link”
between a municipality’s “policy” or “custom” and the constitutional depiovd. The Court
ruled that the plaintiff could proceed to trial only on the basis of enadhia widespread “custom
and usage” to which the City was deliberately indifferent, not a failure to tEgthoolcraftat

*121-23.

® The City of New York is immune from punitive damages under Section 1983 or stat&itgw.
of Newport v. Fact Concerts, Ine53 U.S. 247, 271 (1981Jharapata v. Islip56 N.Y.2d 332,
339 (1982) (state and its political subdivisions are exempt from punitive damages uedamnsta
as under Section 1983).
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But, if the plaintiff fails tofirst prove any violation of his constitutional rights, then there
cannot bavionell liability and the court and jury need not hear evidence on these complex and
time-consuming mattersf policy, custom and causatioikee City of Los Angeles v. Helldi75
U.S. 796, 799 (198Gholdingin case wher®onell claims were bifurcated th#tere can be no
finding of municipal liability in the absence of some individual liability for the allege
constitutional deprivation).

For that reason, Courts in the Second Circuit generally “favor bifurdsiomgpll claims.”
Mineo v. City of New York013 U.S. Dist. LEXIS 46953, 2013 WL 1334322, *1 (E.D.N.Y.
Mar. 29, 2013) (citations omitted)ccord Bombard v. Volp44 F. Supp. 3d 514, 528 (D. Vt.
2014) (granting motion to bifurcate to avoid jury hearing evidence of five years ofsxee
force claims against other officers, whévienell issue may be mooted by the first trjadee,
e.g, Hollins v. City of New YorklO Civ. 1650 (LGS), 2014 U.S. Dist. LEXIS 183076, *38
(S.D.N.Y. Mar. 3, 2014) (bifurcatg Monell case into second phase of jury trial “in the interest
of efficiency and to avoid possible prejudice to the individual [d]efendaétliams v. City of
New York CV-075362 (NG)(VVP), 2008 U.S. Dist. LEXIS 1047368 (E.D.N.Y. Dec. 29,
2008) (noting that bifurcation of civil rights trials is a common practice in this iGirting
Amato v. City of Saratoga Sprinds70 F.3d 311, 316 (2d Cir. 1999Yives v. City of New Yark
02 Civ. 6646 (JSM) (HBP), 2003 U.S. Dist. LEXIS 1833-3 (S.D.N.Y. Feb. 10, 2003Busch
v. City of New YorkOO CV 5211 (SJ), 2002 U.S. Dist. LEXIS 18339-10 (E.D.N.Y. Sept. 9,

2002);Duke v. County of Nassa@7-CV-1495 (JS) (ETB), 2000 U.S. Dist. LEXIS 224%¥2-3
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(E.D.N.Y. Oct. 26, 2000)Masi v. City of New York8 Civ. 6802 (MBM), 1999 U.S. Dist.
LEXIS 13488, *1-2 (S.D.N.Y. Sept. 2, 1999)).

Defendants do not yet know all of the evidence that plaintiff intends to proffeioasl|
issues, but even just thwaterial pled in plaintiffs TAC andaited by plaintiff in defending
againstsummary judgment is sufficient to show why bifurcation is crucial. Plaintiff ptego
proveMonell liability with a potpourriof alleged‘other bad ad by NYPD personnel -much of
it far removed in time and space from #nentsof this case- purporting to demonstrate three
different policies and customs: (i) quotas for police activity; (ii) downgigaodr suppression of
criminal complaints to manipulate statistics; (iii) retaliation against officers whortrepo
misconduct. Defendants contest the admissibility and probative value of this eyitlexea
with respect to Monel claim. Neverthelesssuchprofferedevidencé? includesat least:

e Statements ithe Mollen Commission report in 1994 reporting on reputed
hostility to policeofficerswho made complaints ahisconduct.Schoolcrafiat

*116.

19 See also, e.gDoe v. Yorkville Plaza Assoc®2 Civ. 8250 (JGK)1997 U.S. Dist. LEXIS
10103 at *12 (S.D.N.Y. July 11, 1997Morales v. Irizarry 95 Civ. 5068(AGS) (HBP)1996
U.S. Dist. LEXIS 1563, *3-4 (S.D.N.Y. 1996)(“[t{jhe overwhelming weight of authority holds
that . . . the most prudent course is to try Khenell claims separately and to stay discovery
concerning those claims . . )..”

1 As the Court held, the City defendants’ objections to the admissibilityedflonell evidence
were reserved for motions limine and for trial. Schoolcraftat *119.

12 Defendants reserve the right to move to exclude and/or object to the admission dhiall of
evidence at trial.
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e Statements in an undated report on police corruption relating concerns expressed
in anonymous focus groups about retaliation for reporting miscontticPOX
38.7

e Excerpts of former Commissioner Kelly's testimony beftire Mollen
Commission in the early 1990s, regarding the prior investigation of crinttsal a
by certain police officers and the NYPD’s efforts to fight corruption andaxer
its processesSchoolcraftat*116; POX 37

e Purportecexpert testimony from plaintiff's expert describing conditions and
reports occurring in 1994, media reports of similar misconductsandlled
“survey” evidence from anonymous sources indicating alleged “pressure” to use
guotas and downgrading during pesified timeperiods and unspecified portions
of the NYPD. Schoolcraftat *115-16; POX 1 at 14.

e A labor arbitration finding of an alleged traffic summons quota in 2005, involving
the 75" precinct and defendant retired Deputy Chief Michael Marino, who was
then the Commanding Officer of that precin®AC, 1 7785.

« An appeaby an officer in the 78 precinct of his 2005 evaluation, whittre
officer alleged was based on quotaispolice activity TAC, § 78.

e Alleged“similar wrongful conducttlaimedby Adhyl Polanco, whgays he was
retaliated against in the #precinct for complaining about quotas and who was
placed on restricted duty after a psychological evaluation. TAC 1 307, 364;

Schoolcrafat*117; POX 40.

13 References to exhibits filed by the parties on summary judgment follow tleeo$tyle Order.
“POX” refers to a “Plaintiff’'s Opposition Exhibit.”
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e Alleged*“similar wrongful conducttlaimedby Frank Pellestro, who allegedly
experienced an IAB leak of his complaints in th&%4®ecinct in 2009. TAC 11
307, 363.
e Pedro Serrano’s claitihat he was retaliated against after ctaiming about
guotas at the AbPrecinct (Bronx) in 2007Schoolcraftat *117-18 POX 41.
e Craig Matthews’ clainthat he was retaliated against for complaining about
guotas in in the 42nd precinct (Bronx) in 20@hoolcraftat *118 see
Matthews v. City of New YaqriKo. 132915cv, 2015 U.S. App. LEXIS 301&t*2
(2nd. Cir. Feb. 26, 2015).
e Joseph Ferrara’s claim that he was personally reluctant to report unrelated
misconduct because he feared retaliatiSnhoolcraftat*118.
In addition to the plaintiff'profferedevidence,defendarg are entitledo defend againsthese
allegations— whether made throughn expertor percipient witnesses including through
additional witnesses and documenrdgtating only to theseventsand reports. Thus plaintiff's
Monell case, ifthe proffered evidence is admittedill turn an already lengthy trial about
Schoolcraft's experiencemto a series of minirials on severalunrelated incident&nd the
meaningof statementsnade over 20 years ago. TMenell case will become the proverbial tail
wagging the dogas much as doublin@r more)thetrial time of the jury, the Court, the parties
and counsel.
Thus, bfurcationis called for here becausewtll save substantial time and costs in the
trial of plaintiff's main claim, and postpone the substantial costs bfoaell trial until it is
absolutely necessary, which may be nevér. Padilla v. City of New Yorkthe Honorable

Michael B. Mukasey noted that:
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[l]t is possible that if the case is tried only on the issue of
individual defendant liability, there may be no need to consider the
issue of municipal liability regardless of the outcome of such a
trial. If the verdict is in favor of the individual defendants, that

ends the case; if the verdict is in favor of plaintiff, the City has a
substantial incentive to settle the case.

Padilla v. City of New Yorkl993 U.S. Dist. LEXIS 17 at *2 (S.D.N.Y. Jan. 4, 193)This
Court’s statement iBantiago v. New Yoik equally applicable:
Whereas evidence regarding [the individual defendant’s] conduct
may speak to the Municipal Bendants' policies or customs, the
reciprocal is not true.The potentiallyvoluminous evidence of the
Municipal Defendants' policies or customs will simply not be
probative of whether Olan inflicted a constitutional injury. [citation
omitted.] At the saméme, separate trials would entalil little waste.
1992 U.S. Dist. LEXIS6731 at *8-9. With bifurcation, there is no need for the lengthy and
complex minitrials on collateral matters to delay and derail the jury’s consideration of the
central question ithe case: whether Schoolcraft’s constitutional rights were violated.
B. The Court should bifurcate plaintiff's Monell claim in order to avoid undue
and substantial prejudice to the defendantsand jury confusion, arisingfrom
the introduction of Monell evidence concerning unrelated allegations of
misconduct
In addition, the raft oMonell evidence that plaintiff proffers is irrelevant and highly
prejudicial to the jury’s dermination of the central question here: whether Schoolcraelf
suffered a constitutional deprivation. AbsemManell claim,the evidenceffered by plaintiff of

unrelated events and alleged misconduct would be inadmissible under Rules 402, 403 and

404(b), atthe least® Like any ‘other bad act’ evidengci will be severely prejudicial to the

14 Plaintiff also has a strong incentive to resolve the case if he prevdile first phase, given
the costs involved in trying thdonell claim, with little to no economic benefit to the plaintiff.

15 Defendants contend that the proffered evidence is inadmissible even Mithedl claim in

the trial and wil address those arguments in motiamdimine and at trial Should bifurcation

not be granted, even if evidence is admissible aMdoell alone,the evidence should be
excluded from a trial involving other issues under Fed. R. Civ. P. 403, because the likelihood of
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defendants on the central question of whether Schoolcraft’s rights weredioldéités case. The
City and the numerous individugblice officer defendants are entitled to a fair toal that
guestion based on evidence dhe officers’ own conduct towards Schoolcraft not events
occurring in other precincts involving other people at other times.

Separge trials should be orderedhere, as herethere is a danger that evidence
admissible on one issue will contaminate the minds of the jury in considering liahilasher
issues.See Ricciuti796 F. Supp. at 86ge alsd-isher v. City of New Yoy®0 Civ. 8163 (LJF),
1992 U.S. DistLEXIS 3436 *9-10 (S.D.N.Y. 1992) (“[g]iven the substantial possibility that
defendants may be prejudicegt b consolidated trial . . bfurcation of the Monell claims’
against the City is appropriate hexgCarson v. City of Syracus&993 U.S. Dist. LEXIS 9508 at
*14 (N.D.N.Y. 1993) (noting that the unfair prejudice which would be inherent in a singfle tri
justifies bifurcation)jsmail, 706 F. Supp. at 251;

If the trial is not bifurcatedplaintiff would have the jury heaevidence of quotas
allegedlyenforced by defendant Marino in 2005 in another precinct; multiple instangestafs
and retaliation in othegprecinds, in another borough, by other officers; alleged “downgrading”
in another precinct; alleged pressure reported by anonymous survey respondeayediiaiéats
of retaliation by unnamed officers occurring decades before the eventsediass. All of this
is the sort of evidence from which the jury could readily makanipermissible inference that
because the alleged wrongdoing happened somewhere else to someone else, it happémed

Schoolcraft. SeeDaniels 178 F.R.Dat48 (“[I] f the jury considers the past misciuct evidence

severe prejudice outweiglasy probative value oiMonell issues SeeBerkovich v. Hicks922
F.2d 1018, 1022 (2d Cir. N.Y. 199¢]I]t seems unlikely that this type of propensity evidence
could have been introduced to establish Manell claim. In a combined trial, such evidence
could not have been admitted without compromising the rights of Hicks.”). Bifurcatior woul
obviate the need for Rule 403 balancing of prejudice against relevaridentl|, since all
guestions buMonellwould already have been decided before the evidence is offered.
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against Municipal Defendant in a consolidated trial, there exists a substartger of unfair
prejudice to the Individual Defendants. Courts, faced with this dilemma, haaatszpthe trial
of individual police officers from that of theunicipality so that evidence admissible only
against the municipality does not unfairly taint the trial of the individual of§gé (quotation
and citation omitted)j®
Bifurcation also protects against jury confusionin Ismail v. Cohen Judge Leisre

explained why:

As to the § 1983 claim against the City, this claim would involve a

great deal of evidence which is entirely unnecessary to the

resolution of all of the other claims in the case. The claims

involved require proof of different facts antetMonell claim

would involve the introduction of quite broad evidence

unnecessary to claims to be heard in the first tfeitation

omitted] The presentation of divergent standards and factual

evidence in one trial could lead to jury confusion. The § 1983

claim against the City would present different and far more

complicated standards of liability and causatiéor the jury,

would greatly expand the length and scope of the trial and would

add to the expense of the parties. Separate trials in this instance

would be of further convenience and be conducive to expedition

andeconomy.
Ismail, 706 F. Supp. at 2582; see also Ricciuti796 F. Supp. at 886. Indeed, in this case
there is an enhanced danger of juror confusi@s well as the attendant costs to the parties
because each individual instance of misconduct that plaintiff intends to presentitenasd
which the defendas are entitled to present a defensabroiling the jury irseveraldistracting
mini-trials on collateral matters

Consequently, for all these reasopksintiff's Monell claim should be bifurcated for the

purposes of trial.

16 Given the heavy costs to both parties of tryindamell case which might be avoided in a
bifurcated trial, it may be that the substantial prejudice to defendants providbsof the
plaintiff's motivation for not consenting to bifurcation.
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CONCLUSION

For the foregoing reasons, the City defendants respectfully requesthéh@ourt grant
their motiors for reconsideration and bifurcation.

Dated: New York, New York
June 2, 2015

Respectfully submitted

ZACHARY W. CARTER

Corporation Counsel of th@ity of New York
Attorneys for City defendants

100 Church Street, Room 3-174

New York, New York 10007

(212) 356-2344

By: /sl
Alan Scheiner
Senior Counsel
James Horton
Assistant Corporation Counsel
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