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PRELIMINARY STATEMEN T

City defendants respectfully submit this Reply memorandum of ldwrtimer support of
their motion for bifurcation of the plaintiff's claim against the City of NewRkronderMonell v.
Dept of Social ServicesA36 U.S. 658 (1978) for the purposes of trial, pursuant to Fed. R. Civ.
P. 42(b).
ARGUMENT

THE COURT SHOULD BIFURCATE THE PLAINTIFF'S
MONELL CLAIM FROM THE TRIAL OF THE MAIN
ISSUES IN THE CASE TO AVOID SUBSTANTIAL
PREJUDICE TO THE DEFENDANTS AND UNDUE
BURDEN AND EXPENSE

Plaintiff does not dispute that the vast weight of authority in the Second Circuit theors
bifurcation ofMonell claims;in such cases bifurcatios the ruleand not, as plaintiff suggests,
the exception.Instead, [aintiff asserts an incorrect legal standard and mischaracterizesyhe Cit
defendants’ position, in ordéw distract from the substantialejudice that would be imposed by
a nonbifurcated trial, especially in light of plaintif ambitioushotions about his wideanging
Monellclaim. First, plaintifferroneouslyclaims that the Citargued that a judgment against
individual defendants is a prerequisiteMonell liability — in fact the City never so argued —
rather the City made the wedkttledpoint that a finding of a constitutional violation is a
prerequige to Monell liability. Second, plaintiff erroneousuggests thdiifurcation is not
required because of qualified immunity, which is not the case, giagary must still find that a
constitutional violation occurred beforayaMonell liability can be found. Third, plaintiff argues
thata bifurcatedrial would require the repetition of evidence, when in fact there would be little
duplication. Fourth, if the Court concludes that there is a risk of substantial dopljdatan be
readily curedby the common practice of bifurcating the trial into phases with the jgayne

hearingany survivingMonell claim after all other issues are decidédfth, plaintiff cannot be



prejudiced by bifurcation, and opposes it solely to uhfgirejudicedefendantdy the
introductionof evidenceof other misconduct by individuals not involvedre
A. Bifurcation is warranted so that the jury can first determine whether a

constitutional violation occurred separately from the question of whether any
constitutional violation found was caused by anunicipal policy.

As an initial matter, contrary to plaintiff strawman argument, the City doast contend
that” plaintiff must establish the officeérmdividual liability in order to succeed on tidonell
claim,” as plaintiffclaimswithout quotation or citationPlaintiff's Memorandum of Law in
Opposition to Bifurcation Motion @If. Mem!), Docket No. 447, at 7Rather, as th City
contended, blacletter law provides thatf the plaintiff fails to first proveany violationof his
constitutional rights, then there cannot\denell liability and the court and jury need not hear
evidence on these complard timeconsuming matters of policy, custom and causati@ity
Memorandum of Law in Support of Motion for Reconsideration and Bifurcatidimy(Mem?),
Docket No. 438, at 15.Establishing the liability of the municipality requires a showing tift
plaintiff suffered a tort in violation of federal law committed by the municipal a@nd, in
addition, that their commission of the tort resulted from a custom or policy of the paliyci
Askins v. Dog727 F.3d 248, 253 (2d Cir. 2013)hat is so becauséi]f a person has suffered
no constitutional injury at the hands of the individual police officer, the fact that therdeptal
regulations might have authorizea'tonstitutional violatiofiis quite beside the point.City of

Los Angeles v. Helled75 U.S. 796, 799 (1986).

! In City of Los Angeles v. Hellgithe jury returned a verdict for the defendant police officer and
against respondent,” and the Court held that as a result, in the procedural posture &¢ tiia ca
district court properly dismissed thonell claim without furthetrial. Id., 475 U.S. at 798But
gualified immunity or the failure to name proper defendants can lead to caseswhe
individual is held liable, but the jury finds that a constitutional violation occures#ting 727

F.3d at 253-54.



B. Bifurcation is warranted becausethere will be substantial prejudice to the City
defendants if the plaintiff's proffered Monel/ evidence is considered on the main
issues in the casehere is little or no prejudice to plaintiff from bifurcation ; and
there are potenial cost-savings from a bifurcated trial since trial on all or part of
the Monel/ claim may never be needed.

Bifurcation iswarrantedoecause there is a hostesidence that would be offerauda
Monell trial which is not properly admissible in any trial of the issue of whether a corstauti
violation occurred Bifurcation can eliminate thigrejudice, and avoid the cost and burden of a
Monell phase which could be rendered moot lpyiar decision ontie main issues

1. There is no presumption against bifurcation, as to which the Court has
broad discretion.

First, plaintiff incorrectly asserts that there is a presumption againstdiifunc SeePIf.
Mem. at 2 As the Second Circuit has statédRule42(b) of the Federal Rules of Civil
Procedure affords a trial court tiscretionto order separate trials where such an order will
further convenience, avoid prejudice, or promote efficier®geFed. R. Civ. P. 42)F Amato
v. City of Saratoga Springd70 F.3d 311, 316 (2d Cir. 19990his discretion isbroad”

Williams v. Blvd. Lines, Inc2013 U.S. Dist. LEXIS 149707, *23-24 (S.D.N.Y. Sept. 30, 2013)
(citing Ricciuti v. New York City Transit Authorjty96 F. Supp. 84, 86 (S.D.N.Y.1992)).
“Bifurcation may be jusfied if even one of these three factors is ingt. at *24(citing Ismail v.
Cohen 706 F. Supp. 243, 251 (S.D.N.Y.198%ff'd, 899 F.2d 183 (2d Cir. 1990)).

As the City previously demonstrated in its moving memorandum, there are ample grounds
for bifurcation here because it will avoid the substantial prejudice that woutdfiamns
consideration of plaintiff'dMonell evidence on the main questions of the case, and would

promote convenience and efficiency by avoiding potentially unnecessary proof.



Indeed, nobnly is the issue left to the triabart’s sound discretion, but as the City
deferdants demonstrated, and plaintiff does not dejayptirts in the Second Circuit generally
“favor bifurcating Monell claim§. Bombard v. Volp44 F. Supp. 3d 514, 528 (D. Vt. 2014)
(quotingMineo v. City of New YorRR013 U.S. Dist. LEXIS 46953, 2013 WL 1334322, at *1
(E.D.N.Y. Mar. 29, 2013))); eealso City Defendaris Mem of Law in Support of Motion for
Reconsideration and Bifurcation, Docket No. 439, atA4the Second Circuit statelAmato
v. City of Saratoga Springghere is‘frequent bifurcation of proceedings where a plaintiff has
initiated a 8 1983 actioagainstndividual officials and municipal entities [and] Section 1983
actions are particularly well suited for bifurcation . . ..” 170 F.3d 311, 320 (2d Cir. 1999). That
in partis becauséif a plaintiff fails to show that a constitutional violation occurred in the suit
against the individual official, the corresponding cause of action against the miitgigvpbbe
mooted . . . .Id. “For these reasons, trial courts wiith some frequencgxercise their
discretion pursuant to Rule 42(b) of the Federal Rules of Civil Procedure and sever the
proceedings.ld. (emphasis added).

In responsgplaintiff cites an inapt standa(dlthough the circumstances here meet even
that standard). The language on which plaintiff relies for eafled“presumption”against
bifurcation appears in only a shastting ofdistrict courtcases, and is derived fronBapreme
Court ruling of 1921.SeePlf. Mem. at 2n. 2 (quotingleanty v. County of Orang&79 F. Supp.
2d 533, 549 (S.D.N.Y. 2005) (citifdartinez v. Robinsqr2002 U.S. Dist. LEXIS 4454,
(S.D.N.Y. Mar. 19, 2002) (quotinigewis v. Triborough Bridge & Tunnel Autl2000 U.S. Dist.
LEXIS 4982 (S.D.N.Y. Apr. 19, 2000) (quotimgiller v. Am. Bonding C9257 U.S. 304, 307
(1921)))). The source of thgpresumption” languageMliller v. Am. Bonding C9.257 U.S. 304

(1921),was decided 6 years before Fed. R. Civ. P. 42(b) was enacted in 198@Advisory



Committee Notesred. R. Civ. P. 42TheMiller ruling was based oa statute governing actions
on surety bondsaid“only one action shall be brought,” and therefodaamant was not entitled
to a separate trial of his ovahaim. 257 U.S. at 306. This authority does not govern bifurcation
under Fed. R. Civ. Pl 42(bWhich is later in timend contains no presumptiagainst
bifurcation. Accordingly, the Second Circuit has never adopted plasnpifitported
“presumption” against bifurcation under Fed. R. Civ. P. 42(b).

2. The defense of qualified immunity does not change thdonell bifurcation

analysis because thprejudice to defendants andhe potential for judicial
economyremain even when qualified immunity is present.

Second, plaintiff wrongly contends that because qualified immunity has beerdgrante
his First Amendment claims, and, as in every case, could be granted on otheratlaial,
bifurcation is inappropriate. PIf. Mem. at 7. That is not so, because the same preqmice f
plaintiff's Monell evidence and the same potential esmtings are present, regardless of
gualified immuniy. The question of whether a constitutional violation occumeg be tried
and decided prior to the question of whether that violation was directly causedurycipal
policy, whether or not there is qualified immunity or ax@ynedndividual defendantslf that
guestion is resolved in the defendants’ favor there is no need fistotiiell evidence, anthe
prejudice and cost that it would entail. Moreover, evparéally favorable ruling for the
defendants on the main issues cadde time and costor example, if plaintithere prevails
on hisfalse arrestheory, but the jury finds that the individuals involved did not act with a
retaliatory motivethen plaintiffsMonell claim becomes entirely moot because in that case a

policy of quotas, retaliation or downgrading could nave causeplaintiff's arrest Moreover,

2 A certainty of cossavings is not required: it is always true that Khenell phase may be
needed if plaintiff prevails on the main issue, regardless of qualified immunity



the court need not find that there will be cost-savings to justify bifurcatiorewagihere,
prejudice is also establistieSeewilliams, 2013 U.S. Dist. LEXIS 149707, at *24.

3. The City defendants would besubstantially prejudiced by a non-
bifurcated trial , but plaintiff would suffer no prejudice from bifurcation .

Third, plaintiff has identified no prejudice that would flow from bifurcation. He cites
only the supposesubstantiatiuplication of evidence, but in fact there isowerlap at all
betweerMonellandother issuesin Jeanty the only case directly citdaly plaintiff for this idea,
the defendant had called for the courttity two cases that are essentially the same, except for
additional evidencetoncerningMonell. 379 F. Supp. 2d at 54®laintiff claims that
bifurcation here would require evidence tosimilarly “repeatet! (PIf. Mem. at 5.*

On the contrary, wst of plaintiff s Monell evidence has nothing to do with the
individuals’ conduct or motivationsRather, faintiff’s Monell case consists mostly of what he
concedes arthackground facts,” having nothing to do with the individuals involved. PIf. Mem.
at 4 For example, plaintifproffersthe Mollen Commission Report from 1994ifteenyears
before the events hereand testimony from officers from other precincts, other boroughs and at

other times; the testimorof proffered expert John Eterno based on mespartsabout other

% Even plaintiff's sole authority on this point agrees that prejudice alone couldrcall f
bifurcation, even if efficiency savings were arguably lessened due toiegiaifmunity. See
McCoy v. City of New YorR008 U.S. Dist. LEXIS 62567, *7-8 (E.D.N.Y. Aug. 13, 2008)
McCoy, however, the court decining to bifurcate before discovery, without prejudice to a later
motion —assumed the absence of prejudice because it was not assrted.

* The cases relied on lilye court inJeantyand string cited by plaintiff are em further afield. In
Martinez 2002 U.S. Dist. LEXIS 44454, at *6-7, discovery had “barely begun” and the court
declined to bifurcate on pleadings alone Léwis a Title VIl case, a defendant asked to have
the case by one plaintiff against one defendant bifurcated from a related claiowphaintiff
against a calefendant in the same action. 2000 U.S. Dist. LEXIS 4982, at *2-3. Vindethe
motion to bifurcate, the court distinguished that case from Section 1983 actions, wiarema t
one issue (whether a constitutional violation occurred) could dispose of anatheocissue
(Monell liability). 2000 U.S. Dist. LEXIS 4982, at *12 n.2.



people and survey responses from unidentified police commanders from unknown time-periods
and command3. PIf. Mem. at 45; seeCity’s Opposition to Plainti# Motion for
Reconsideratiolf“City Opp. Mem.”), Docket No. 450, at 16.

Defendants contend that this evidence is irrelevant even to plaiMdill claim
because quotas and downgrading did not cause a constitutional harm to Schoolt&fenBu
deemed relevant tdlonell —which it is not— the evidence is certainly not relevant to the conduct
of the individuals becaug#aintiff’s Monell case consists almost entirely of events having no
connection to Marino, Mauriello or any other individual involVeth plaintiff's theory of the
case, plaintiff must prove that the individual defendants engaged in retaliation, quotas or
downgrading, not that someone else did, outside the knowledge of anyone invAs\atdted
by this Courtin its decision granting bifurcation i@antiago v. New Y orkhe ‘potentially
voluminous evidence of the Municipal Defendamisticies or customs will simply not be
probative of whether [an individual] inflicted a constitutional injury.” 1992 U.S. DEKIS
6731, *8-9 (S.D.N.Y. May 15, 199ZBweet, J.).

Indeed, plaintiff's opposition grants a small window into how confusing ebrfarcated
case would be. For example, plaintiff would like to prove that the supposediwiQey-
practices of quotas caused his subpar performance evaluation in Januar$@e08. Mem. at
3; Schoolcraft v. City of New YQrR015 U.S. Dist. LEXIS 58831, *11 (S.D.N.Y. May 5, 2015)

(“Schoolcraft 1V). But the reason for plaintiff's subpar personnel evaluation in January 2009 is

® The City defendants reserve all arguments and objections regardirgitissibility of such
evidence for any purpose.

® Without conceding that any of plaintiff's Monell evidence is relevant amahissible, the only
Monell evidence that plaintiff could point to as plausibly duplicative is a labor arbitratiowg rul
from 2006 concerning Marin@ single labor arbitration rulingvere it ruled admissible over the
City defendantsobjections, does not constitute any significant duplication of evidence.



irrelevant to whether a constitutional violation occurteetause, sathis court previously ruled
as a matter of lawplaintiff’'s purported non-compliance with quotags/kich he claims caused
his bad performance evaluation — is not prigte@dy the First Amendment; in fact, plaintiff
engaged in no protected speech before the evalu&@eeCity Opp Mem. at 1011; Schoolcraft
v. City of New York2012 U.S. Dist. LEXIS 128557, *27-30 (S.D.N.Y. Sept. 7, 20Nt is
plaintiff's appeal of his personnel evaluation in Jaykebruary 2009 protected by the First
Amendment.Schoolcraft IV2015 U.S. Dist. LEXIS 58831, at *100-1030Ns a negative
evaluation a sufficiently concretadverse employment actibfor which plaintiff can seek
relief. SeeCity Opp Mem. at 10-11 Allowing plaintiff to present evidence of a claim that is
not actonable undertte guise oMonellwould only confuséhejury about the triable issues
Plaintiff bootlessly argues that this case is distinguishable from the host of decisions
granting bifurcation because luase involvesiumerous incidents over the ceeof atwo-year
period. PIf. Memat 3 But that is all the more reason why bifurcation is necessary: an already
long and complex trial should not be further complicated by mixing in evidence havinggnothin
to do with the events at issuBlaintiff's proffered solution of limiting instructions only adds
needlesburden and complexity to the jusytieliberations and the partiesnduct of the trial.
Suchinstructions arespeciallyunlikely to be effective in a trial of this size and scope.
Moreover, in the wideanging tial envisioned by plaintiffthe City waild be compelled
to offereven moreevidence in response. A municipality cannot be held liable waidenell
custom and usage theory if the City prohibits, investigates and combats the pucpstoen.
SeeReynolds v. Giulianis06 F. 3d 183, 196-196 (2d Cir. 20078ftbrts to foster compliance
preclude a finding of deliberate indifferefite Therefore, at trial the City would face a

Hobsons choice either add to thenassof prejudicial matter to show that the Cipwnished



other instances of misconduct, or alldve plaintiff to suggest that the €itlid nothing at all.
There is no need to impose such a prejudicial choice on defendants because the remedy of
bifurcation is available.

4. If the Court finds a risk of duplicative evidence it could have thévionell
trial with the same jury, immediately following the main trial.

Fourth even ifthe Courtwere to find aisk of excessive duplication of evidence, there is
a costless andommorplacesolution: the Court may hold tidonell phase of the bifurcated trial
beforethe same jury, immediately following a verdict on all other issues, if the july firat a
constitutional violation occurredSee, e.gAmato v. City of Saratoga Sprinds/0 F.3d 311,
316 (2d Cir. 1999 (affirming trial courts order to hawdonell phaseof the trial occur with the
same jury immediately followinthetrial on other issuesNlineo v. City of New YoriR013 U.S.
Dist. LEXIS 46953, *7 (E.D.N.Y. Mar. 29, 2013)A"verdict in favor of plaintiff will be
followed immediately by &ial on damages, before the same jQryCarson v. Syracusd 993
U.S. Dist. LEXIS 9508, *19 (N.D.N.Y June 30, 1993) (ordemihgnelltrial to occur‘back to
back with the same jury as the trial on other issuBshiels v. Loizzp178 F.R.D. 46, 49
(S.D.N.Y. 1998)(same).

Plaintiff cannot possibly be prejudiced by such bifurcatitrihe plaintiff can
demonstrate at trial that evidence is admissible regavdnegher aconstitutional violation
occurred’ thenplaintiff would present such evidence in fiist phaseof a trial. The evidence

need not be repeated because the same jury would detéiomed questions.

" The City defendants reserve all objections and arguments regarding ttssibilityi of any
evidence, whether or not the case is bifurcated.



CONCLUSION

For the foregoing reasons and those stated in the City defendants’ priossiobs)ithe
Court should bifurcate the trial to allow for a separate determinatibtooéllissues

Dated:New York, New York
July 10, 2015
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